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Preface

Given the centrality of Dharmasastra in the Hindu tradition for over two
millennia, this is a book that had to be written. Left to our own devices,
however, this is a book that we would never have undertaken. The daunting
task of writing a history of Dharmasastra under the shadow of the pioneering
and encyclopedic work of P. V. Kane would have made us hesitate. So, thanks
are due in the first place to Gavin Flood, who, as the general editor of the new
Oxford History of Hinduism, invited us to write this as a volume in the series,
and to Tom Perridge, the editor at Oxford who, along with Gavin, launched
the series.

It was clear from the start that this was a book the two of us could not write
on our own, at least not within stipulated timeframe. Our foremost thanks,
therefore, go to the eighteen colleagues from around the world who generously
agreed to write chapters of this volume, drawing on their own expertise:
Mikael Aktor, Adam Bowles, David Brick, Richard Davis, Ariel Glucklich,
Jonardon Ganeri, Andrea Gutierrez, Maria Heim, Knut Jacobsen, Stephanie
Jamison, Timothy Lubin, Mark McClish, James McHugh, Axel Michaels,
Christian Novetzke, Ludo Rocher, Matthew Sayers, and Gregory Schopen.
They were all busy scholars and teachers, and yet they generously accepted our
invitation and agreed to devote considerable time and energy to this project. It
would not have been possible without their contributions. Our great regret is
that our teacher Ludo Rocher passed away before this volume could be
completed; his contribution on inheritance, in Chapter 12, will stand as a
monument to his vast knowledge of Dharmasastra. We thank Rosane Rocher
for her assistance with Ludo’s chapter.

Patrick Olivelle
Donald R. Davis, Jr.

Austin, Texas
March 31, 2017
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The Oxford History of Hinduism

Introduction to the Series

The series offers authoritative, comprehensive coverage of the history of
Hinduism. Although the word Hinduism is problematic, as the term’s origins
are only in the nineteenth century and Hindu is only attested as a self-
description from the sixteenth century, it nevertheless denotes a range of
traditions within India that go back at least to the first millennium Bce. The
volumes in the series provide a history of the religious traditions encompassed
by the term Hinduism, from the first millennium BcE to the present day. One
of the problems about studying the history of Hinduism, especially in the
earlier period, concerns dating. It has been notoriously difficult to establish the
dates of early traditions, figures, and texts before the medieval period. We can
fairly accurately date Sanskrit texts of Buddhism when translated into Chinese,
but “Hindu” texts are more problematic, although there is general agreement
about the sequence of major developments in this history. While some
scholars have argued against using the category religion in the Indian context,
on the grounds of its “local” origin in the history of the West, I take it to be a
meaningful category that demarcates a set of ideas, practices, and hopes and
find that the English word is no more problematic than is culture or even
society. But we do need to acknowledge these difficulties and that our claims as
scholars are always provisional and subject to correction, and our categories
must often be used without consensual definition.

Each volume considers the relationship between Hinduism and the wider
society, for religion is always embedded within culture and sociopolitical
structures. Hinduism needs to be understood as dynamically engaging with
wider Indian society and with other religions, particularly Buddhism and
Jainism, throughout its long history. This dynamism and interactive nature
of the religion is reflected in each of the volumes, some of which are more
focused on Sanskrit traditions, while other volumes will have more weight on
vernacular literatures such as Tamil. After the Vedic age, the volumes are
organized thematically and chronologically. Thus, we have volumes devoted to
the three major traditions focused on Shiva, the Goddess, and Vishnu, volumes
on the themes of philosophy and practice, Hinduism in the modern world, and
vernacular traditions. Each volume addresses not only theological concerns but
also material culture, such as temples and architecture, along with the history of
practices such as making offerings to a deity (puja), observances or vows
(vrata), and pilgrimage (yatra), which cut across specific traditions.

Professor Gavin Flood, FBA
General Editor of The Oxford History of Hinduism series






Introduction

Donald R. Davis, Jr.

Between 1930 and 1962, the eminent Sanskritist and lawyer Pandurang
Vaman Kane (pronounced KAH-nay) produced a five-volume monograph
entitled History of Dharmasastra (Ancient and Mediaeval Religious and Civil
Law), published by the Bhandarkar Oriental Research Institute in Pune, India.
This work of over 6,500 pages provides much more than a narrow focus on law
or the special genre of Sanskrit literature devoted to religious and legal duties,
the Dharmasastra. It contains rather something close to an intellectual history
of Hinduism, from its origins in the Vedic texts to contemporary debates
about the “reform” of Hinduism in nineteenth and twentieth centuries. Kane
understood his task as presenting the broadest possible survey of the role legal,
religious, and ethical thought in the history of Hinduism, with regular incur-
sions into other religious traditions as well. A modern scholar of Dharmasas-
tra, Richard Lariviere, is fond of saying, “We all make our living from Kane’s
footnotes.” Indeed, Kane’s work has become a constant source of reference
and orientation in South Asian studies of law, religion, ritual, literature,
history, and more. It is a work that has perhaps literally launched a thousand
dissertations because it is so easy to refer a student or a colleague to the
appropriate section of Kane as a way to get their bearings in relation to
hundreds of topics in the fields of Hindu studies or Indian social and intel-
lectual history.

So, why do we need a new history of Dharmasastra? Kane’s work does have
shortcomings that have grown more acute over time. First, as one can imagine,
it is unwieldy and somewhat chaotic in organization due to the long period of
its composition, but also because it sets few limits on what can be topically
related. Digressions abound, and the special interests of the author sometimes
get long treatment at the expense of other equally significant topics. Second, it
is written in “Sanglish,” that glorious creole of English syntax and Sanskrit
vocabulary that is well known to students of Sanskrit, but hardly accessible
to or liked by others. Long footnotes and parenthetical citations in the



2 Donald R. Davis, Jr.

Devanagari script work wonders for specialists, but do nothing but put off
other intelligent readers. Finally, and most importantly, several of Kane’s
arguments are wrong or presented in an outmoded framework that obscures
the real significance of certain ideas, texts, and institutions. In particular, Kane
too rarely makes clear the historical context of textually expressed ideas. The
history of textual development is substituted for a fuller history of institutions,
social realities, and ideas that put texts in proper perspective.!

We respectfully and affectionately call the volume before you a “new Kane.”
We have tried to create a streamlined and updated volume that conveys a
similar range of topics as Kane does, but with special attention to historical
contexts, conflicts, and developments. Kane demonstrated the expansive scope
of the Sanskrit concept of dharma, perhaps the key religious concept in the
history of South Asia, and what it would take to give a comprehensive textual
overview of its semantic reach. We want to follow in his footsteps, by provid-
ing a comprehensive, but manageable, interpretive study of the history of law
and legal texts in Hindu traditions. While there are many words for law in
Sanskritic and vernacular languages of India, the notion of dharma became
central early on to the debates and conceptualizations of legal and religious
questions such as justice, morality, sin, social obligations, rights, politics, and
stratification. To a great extent, therefore, the present volume explores the
specific articulation of dharma within the normatively focused genre of
Dharmasastra and closely related textual traditions.

The first claim of this book, therefore, is that the history of Hinduism
cannot be written without the history of Hindu law. Each chapter tries to
explain why, through a pointed study of an important aspect or topic of
dharma in Dharmasastra. Some religious traditions—Judaism and Islam, for
example—are burdened by a stereotype that legalism and law stand as the
fixed core of these traditions. Traditional Christian apologists berate Jewish
tradition for its legalistic impulse, and the much-misunderstood Shari’a
haunts media portrayals of Islam not only in our own time but also in earlier
periods.” The opposite problem afflicts the study of Hinduism. Stereotypically,
India is viewed as a land of spirituality, and Hinduism above all stands in for
India’s allegedly ubiquitous religiosity. Behind the fog of the “spiritual
empire,” it is hard to see any longer the deep and powerful role of law,
legalism, and legal thought in the history of Hindu traditions and other

! Derrett (1968, 1973a, 1973b) and Lingat (1973) wrote still essential studies of the tradition
that put more emphasis on historical changes, thus paving the way for recent efforts to put
Dharmasastra squarely within the history of India and of Hinduism.

2 In recent years, several new studies of dharma within Brahmanical and non-Brahmanical
traditions have greatly improved our historical understanding of this key concept. See, for
example, Lariviere 1997; Wezler 2004; Olivelle 2004a, 2009b; Hiltebeitel 2011.

* For modern Christian views of Judaism as “legalistic works-righteousness,” see Sanders
1977: 34ff. For Islam, see Bowen 2012.
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religious traditions of South Asia. In order to orient readers to this under-
appreciated aspect of the history of Hinduism, we turn now to some of the
major themes that run through the chapters of this book.

INTELLECTUAL PROJECT AND ELITE IDEOLOGY

As with any normative textual tradition, the first question most people want to
ask is how the norms and rules were applied in practice. The question has been
answered in many ways by luminaries in the field.* The precise relationship of
Dharmasastra and practice varied, whether in religion, law, commerce, polit-
ics, or social interaction. We should not expect that Dharmasastra had the
same type of influence on society over more than two thousand years of its
history. In some periods and places, it seems to have provided basic categories
of self-identification and written expression, thereby indicating a strong
influence. In other times and places, one must conclude that the Dharmasastra
had little or no influence because its ethos, assumptions, and details are absent
or rejected. Conversely, the impact and imprint of societal changes and
innovations on the dharma tradition itself must form a fundamental part of
any history of Dharmasastra. It is part of the ongoing work of scholarship
about Dharmasastra to ascertain and describe this variable influence through
comparative and corroborative research using other historical sources.

Historical variability of the text-practice connection aside, anyone who
spends time with the texts of Dharmasastra quickly learns that it is a tradition
of surprising cohesiveness for its antiquity, of intellectual sophistication of
both the genius and pedantry varieties, and of a stable core of hermeneutic
methods for preserving and transmitting the tradition. In short, it is what we
might call today an intellectual project, or earlier an elite ideology. Squarcini
calls this ideology the “the brahmanical regulatory project” (2011: 135). Stein,
more provocatively, calls it a “Brahmin conspiracy” (1969). To characterize
the nature of Dharmasastra as an intellectual project, I want to cite several
important summary views of the issue:

The treatises are almost all of them apocryphal. They have a character which is
primarily didactic and often purely literary. They never had the force of positive
ordinances, and the doctrine itself which they propound, half religious and half
juridical, undoubtedly shares the fate of holy and ideal books. They agree only
moderately with the way of the world and are more respected than obeyed.
(Barth 1917: 299-300, translated in Lingat 1973: 140)

* A complete list is impossible, but interested readers can start with the following: Derrett
1968: 148-70; Lingat 1973: 135-42; Rocher 1993; Lariviere 1997; Wezler 2004; Olivelle 2005a:
62-6.
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The fault of a highly intellectual, comprehensive system of thought, especially one
devised by generations of pedants inclined to encyclopedism, as the Brahmins
were, is that it stultifies growth, defies and discourages new ideas, and provides a
powerful systematic hindrance to innovation. (Derrett 1973b: 31)
What I wanted to show in this essay is that it is possible, in a culture in which
memorization plays an important role in day-to-day life, to have books, the
Dharmafsastras, that are legal fiction because they were divorced from the prac-
tical administration of justice—the role they were given in 1772—but which are
not for that reason the product of brahminical fantasy. They are books of law—
rather, books of laws. (Rocher 1993: 267)
I believe that the dharmasastra literature represents a peculiarly Indian record of
local social norms and traditional standards of behavior. It represents in very
definite terms the law of the land. (Lariviere 1997: 98)
The Dharmasastra represents an expert tradition and, therefore, presents not a
“record” of custom but a jurisprudential, or in Indian terms, a $astric reflection on
custom. Custom is taken here to a second order of discourse....All $astras
represent a meta-discourse; they deal with reality but always once removed.
(Olivelle 2005a: 62, 64)

The issue of practice factors in to these considerations and characterizations,
but all students of the huge scholastic corpus of Dharmasastra agree that it is
an intellectual tradition associated with Brahmin communities and world-
views. As in all legalistic genres, the question of practice takes a backseat:
“Legalism means the world is addressed through categories and [explicit] rules
that stand apart from practice” (Dresch 2012: 15). As this book hopes to
demonstrate, dharma authors were concerned with practice, with change, and
with social realities. However, the form and idiom of their concern was an
intellectual tradition that had its own conventions and expectations. Dharma-
$astra, like all $astra, presents itself a “model for” religious law, not a “model
of” it. In reality, though, the texts are also “models of” the prevailing views and
practices of particular places and times, now transposed into a prescriptive
format.

The dharma authors took their work seriously and saw in it the apex of
human aspiration. Many authors and those who supported their work
(kings and upper and rising communities) actively inculcated dharma
practices and ideals in their time and place. That does not mean, however,
that such a tradition could ever speak for the whole of Hinduism. Insofar
as “expert traditions” of this sort operate in an isolated, self-referential
intellectual world, they must be viewed as one form of elite ideology, the
influence of which must be judged from historical case to historical case. It
is critical to understand the expert or virtuosic nature of the Dharmasastra
in order to read the texts generously and appropriately as part of their
own tradition.
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HISTORY AND INNOVATION

Having accepted that Dharmasastra is an intellectual project guided by
scholars from an elite community, the main goal of this volume is to show
that, in spite of theological claims to the contrary, Dharmasastra has a history.
It began in a particular period in response to sociohistorical circumstances. Its
transmitters and protectors introduced innovations, though rarely admitted it.
It shaped both discourses and practices in Hindu traditions (and influenced
other non-Hindu traditions) and responded to pressures from and engage-
ments with them. Many chapters in this volume tackle the historical evolution
of both the texts and genres of Dharmasastra and the distinct subjects that
have fallen within its purview.

Trying to write history on the basis of sources that deny history presents
obvious difficulties. First, readers who are new to Dharmasastra are likely to be
frustrated by the imprecise dates that many contributors mention and the
subsequently broad chronological terms they have to use to describe a given
topic. Absolute chronology is rarely possible. Even relative chronology is difficult
for the earliest texts. Second, until the period of the extant commentators in
roughly the eighth century ck, the names of the authors of Dharmasastra texts
are all eponymous, most being the names of famous sages or divinities of the
Vedic tradition now attributed to new texts. Even in later periods, we may know
the names, regional origins, and minor biographical details of some authors, but
almost no text provides a sufficient basis from which to draw conclusions or
make connections to the personal history of the authors. Therefore, except at a
general level, the Dharmasastra provides little information about time, place, or
authorship—three things we would dearly love to know more about.

Nevertheless, a history of Dharmasastra is possible because the texts can
be chronologically arranged in relative terms such that the internal devel-
opment of the tradition becomes clear, even if some dates and details would
ideally be more fixed in absolute terms. The first kind of history readers will
find in this volume, therefore, is the intellectual history of Dharmasastra
itself. When did certain topics appear in the tradition? How did others
change, narrow, or expand over time? What were the disagreements between
authors about controversial topics and how did the tradition settle those
conflicts? Though more speculative, the second kind of history we pursue
here draws on sources beyond the Dharmasastra to make arguments about
why particular changes occurred in the tradition. In other words, where
possible, we try to place innovations and shifts within Dharmasastra into a
wider sociohistorical context, either to explain why Hindu law changed or
how Hindu law altered another social domain. Within the limits of the
historical evidence, contributors thus also present an external view of the
development of Dharmasastra.
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On occasion, dharma authors self-consciously acknowledged innovations.
If the change was seen as good, then a variety of interpretive techniques might
be called upon to justify the difference and reconcile the texts. One regularly
encountered technique invoked the four ages (yuga) of the world to say that
the rules change in each age, especially in our degenerate Kali age (e.g., MDh
1.85; ParSm 1.24). Another technique was more pointed and it inverted
the usual rule that customary laws must be consistent with textual laws.
When commentators (rarely) invoke the idea of lokavidvista, “despised by
the world,” they are placing socially accepted norms above ancient texts
(Olivelle 2016b: 34-8). If, by contrast, the change was unacceptable, then an
author would dismiss it either as a poor interpretation or as based on a
fabricated text. Dharmasastra authors did not, however, address or explain
larger innovations, especially expansions of the topics of dharma itself. In
these cases, we have to look beyond these texts for clues about the motivations
and processes of change.

RITUAL AND THE LOVE OF DETAILS

One of most conspicuous aspects of ancient Vedic and Brahmanical religious
traditions is an obsession with the details of ritual practice and its efficacy. The
poetic beauty and complexity of the Rgveda quickly gave way in the later
Vedas and Brahmanas to a serious and meticulous concern for the correct
performance of the rites that also underlay the philosophical and spiritual
aspirations of the Upanisads. Other Hindu traditions—some Yoga, Vedanta,
Bhagavad-Gita, and bhakti traditions, for instance—disparaged the ultimate
value of ritual. In particular, many criticized the ritual obsession of Purva-
Mimamsa, the tradition of Vedic ritual hermeneutics focused on the middle
Brahmana layer of the Vedas, and its partner, the Dharmasastra, a tradition
that extended the paradigm of ritual into the social arena in a deliberate and
influential way.

Many of the chapters herein describe specific ritual practices as core
elements of the religious life envisioned in Dharmasdastra. Ancestral rites,
daily domestic observances, rites of passage, marriage, adoption, ritual gifts,
ascetic regimens and lifestyles, vows, pilgrimages, and temple worship all form
major topics of dharma at various points in the tradition. Substantively,
dharma consists precisely of these ritual actions, undertaken in accordance
with the rules and procedures specified in the texts. It is no coincidence that
the Hinduism depicted in Dharmasastra is based on a large body of rituals,
many of which center on the household and family as the paradigmatic
space of religious life for Dharmasastra. The origins of that household focus,
solidified by the time (ca. second century cg) of the famous Laws of Manu
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(Manava-Dharma$astra), are reexamined in this volume and are part of an
ongoing investigation into the possibly ascetic origins of “householder-ism.”
After Manu, however, the rituals of the household and householder remained
the stable core of dharma until temple rites finally found a prominent place in
Dharmasastra beginning in the twelfth century ce. Thus, religious ritual in an
expanding way functioned as a foundation for Dharmasastra.

This foundation is important not only because actual rituals comprise a
large part of dharma, but also because other areas of human life were gradually
conceived in ritual terms within Dharmasastra. Everyday social interaction,
legal procedure, commerce, punishment, kingship, state administration, and
education all take on ritual elements as part of their exposition within the
system of dharma. The logic of ritual emerges specifically from another Hindu
intellectual tradition already mentioned, the Ptrva-Mimamsa. Mimamsa lent
its exegetical principles and hermeneutic techniques to many other traditions
including Dharmasastra (Sarkar 1909; Jha 1964; McCrea 2010). By relying on
Mimamsa principles and borrowing its exegetical techniques, Dharmasastra
subtly translated non-ritual practices into a ritualistic form. For example,
though different orders of life (dsrama: student, householder, retiree, and
renouncer) were once seen as optional (vikalpa) choices for one’s whole life,
the superiority of aggregation through sequence (samuccaya) according to
Mimamsa led to the establishment of the well-known Hindu stages of life
(Olivelle 1993). Ritual logic thus shaped social logic.

In the area of law, too, ritual in its Mimamsa sense undergirds both legal
interpretation and the overall scheme of law. The same techniques used to
harmonize texts, to resolve textual conflicts, and to establish basic readings of
legal rules all follow Mimamsa hermeneutics. And, just as the Vedas teach us
religious ritual through textual rules, so also do the Dharmasastras teach us
social ritual through textual rules (Davis 2010: 62). In this way, law and
religion merge within dharma in a way that makes it difficult to disaggregate
them in many instances.

Finally, the meticulous examination of ritual in Mimamsa produced a
textual corpus that embraced detail, nuance, and lists as the essential building
blocks of dharma. In Dharmasastra, similarly, we find long, detailed discu-
ssions of points of scholastic disputation that pore over the minutiae of
text criticism, etymology, syntax, semantic range, and interpretive history.
Frequent lists punctuate the discussions, sometimes as illustrative examples of
a practice and sometimes as a comprehensive enumeration of a topic.’

> It is worth noting that the scholastic modes of exegesis within Dharmagastra resemble
the hermeneutics found in other traditions of religious law, including Jewish law, Canon law,
and Islamic law. For an overview of the shared characteristics of religious laws, see Davis
forthcoming.
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Each member of a list might be treated in close detail. Following this process,
the Dharmasastra takes a decidedly premodern form that can be hard to
appreciate at first. However, it is exactly in this ritual and legalistic valorization
of detail that we find one of most distinctive contributions of Dharma$astra
to the history of Hinduism. For that reason, it is worth the time and effort
to overcome our modern hang-ups and learn to read these texts on their
own terms.

ARBITER OF ORTHODOXY IN
A POLYCENTRIC TRADITION

In the context of the history of Hinduism, the most important function of the
Dharmasastra has been its repeated claims to declare boundaries for a tra-
dition that is famously unbounded. To be clear, no dharma text ever uses the
words Hindu or Hinduism. Without revisiting the fraught history of Hinduism
as a category (Sontheimer and Kulke 1997; Lorenzen 1999; Pennington 2005),
what I mean is that Dharmasastra regularly drew distinctions between “us”
and “them.” The religious and political communities thus imagined came in
modern times both to support and to question expressions of what Hinduism
means and what defines a Hindu.

In religious terms, Dharmas$astra regularly disparages the doctrines and
practices of traditions that deviate from its norms. One will encounter refer-
ences to nastikas (e.g., MDh 2.11) in which good people are encouraged to
shun and ostracize those who deny the Vedas and Dharmasastras by relying
on their own logic. Likewise, “heretics” (pasanda) appear in many texts as
religious communities living contrary the dharma of classes and life-stages.
Finally, some medieval texts call the rites and beliefs of some sectarian
communities “corrupt, vile” (diisya). All these terms, in fact, are sometimes
used against non-Hindu groups such as Buddhists and Jains and sometimes
against other Hindu groups such as the Pasupatas and Pancaratras. In each
case, the Dharmasastra authors exalt the religious life described in their
tradition and denigrate the religion of others.

In the social arena, three well-known classifications are deeply associated
with Dharmasastra and defended by its authors. In many places, Manu
preserves the old division of Aryas (noble/good people) and Mlecchas (for-
eigners), and this division recurs regularly in later texts. In the ideal portrayal
of Dharmasastra, society consisted of four social classes (varna), also called
castes: the Brahmins (scholars and priests), Ksatriyas (kings and nobility),
Vaidyas (farmers and merchants), and Siidras (servants and laborers). Class
division is at the heart of the structure of Manu’s dharma. Accordingly, the
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dharma of classes and life-stages (varnasramadharma) consistently dominates
in Dharmasastra (Kane I: 11). As Rocher states:

The important but easily overlooked point is that it is normal, that it is a premise,
in Hinduism, that what is dharma for one is different from what is dharma for
another. Dharma, basically, is accepted custom (dcdra), i.e. custom accepted in a
region, in a village, even in a caste or a sub-caste within a village. (2012: 116)

It is fair to say that Dharmasastra, more than any other Hindu tradition,
vigorously and unashamedly defends class and caste divisions at both the
theological and social levels. In fact, the theological defense of class and caste
may be one of the defining features of the Hinduism imagined in Dharmasas-
tra. In contemporary India, this defense is its most-attacked aspect and what it
symbolizes to oppressed groups today. Even within this fourfold scheme,
another division is made between the upper three “twice-born” (dvija) classes
and others. The twice-born classes have a second birth at the childhood rite of
investiture with the sacred thread (upanayana). In practice, it is mostly
Brahmins who regularly wear the thread and who are referred to as dvija,
but the differentiation of superior and inferior groups within the class struc-
ture proved to be remarkably stable as another theoretical social classification.
These three classifications were subject to further reworking as the Siidra class
was divided into “good” (sat) and “not good” (asat) groups, especially in early
modern texts. Below this whole scheme were the Candalas and Untouchables
(asprsya), whose existence is harshly noted but whose social situation is hardly
even inferable from most Dharmasastra, in spite of the fact that they make up
the largest portion of India’s population. Lastly, those who have fallen from
caste (patita) and the expiations required to be readmitted to the group are a
major topic of Dharmasastra.

In the context of family, sons are divided into twelve types according
to their level of legitimacy within the family and their ability to inherit from
their father. Daughters and wives are similarly classified according to their status
within the family. A primary and lawful wife (dharmapatni) has a ritual and legal
standing far above any secondary wife, remarried wife, or mistress. Women in
general were classed in relation to the primary men in their lives as understood in
Dharmasastra: daughters, wives, and widows. Respectability within each of these
major categories comes with clear expectations spelled out in the dharma texts.
Legal and social disabilities often followed any failure to maintain respectability.

The point here is that in broad and narrow ways, Dharmasastra established
norms for social conduct and interaction that drew sharp distinctions between
socially and religiously acceptable people and those who were unacceptable.
To the extent that it was accepted as authoritative by living communities,
Dharmasastra served as an arbiter or touchstone of proper conduct for the
idealized vaidika community, those people who saw their rites and traditions
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as based upon the transcendent Vedas. In medieval periods, many of these
groups adopted the label Smarta as a marker of their professed adherence to
the smrti, that is, to the Dharmasastra. The rhetorical and social power of
Dharmasastra was so great that we can see it function as a persistent point
of reference for other Hindu traditions, even when those traditions sought to
move past or even reject the ideas and practices of Dharmasastra (Davis
2007b). In short, Dharmasastra captured an important core of religious and
legal ideas and practices in India that other Hindu groups had to contend with
in some way. In a polycentric religion such as Hinduism, Dharmasastra thus
represents something close to an orthodox tradition, a powerful node in the
network of Hindu traditions. It is worth noting that modern Hinduism has
gradually but consistently moved away from this orthodoxy toward a more
universalized self-expression that either incorporates diversity or articulates a
higher unity for all Hindu communities. The possibility that some traditional
ideas of Dharmasastra continue to lurk beneath the surface of new expressions
of Hindu identity, doctrine, and practice remains probable. At the same time,
it seems unlikely that Dharmasastra as such will make a comeback. If we want
to know what lives on and what has passed, however, we have to study the
history of Dharmasastra and its impact on contemporary articulations
of Hinduism.

STRUCTURE OF THE BOOK AND
CONTEMPORARY SCHOLARSHIP

In Part 1, we provide a concise overview of the literary genres in which
Dharmasastra was written with attention to chronology and historical devel-
opments. The long author-by-author review of dharma texts given in Kane is
irreplaceable, but it is also overwhelming and unnecessary for an interpretive
history of Dharmasastra. Our approach divides the tradition into its two
major historical periods—the origins and formation of the classical texts and
the later genres of commentary and digest—in order to provide a thorough
but manageable overview of the textual bases of the tradition. In Part 2, we
present descriptive and historical studies of all the major substantive topics
of Dharmasastra. Culled from the topics identified as significant by the
Dharmasastra authors themselves, each chapter provides readers with direct
knowledge of the debates, transformations, and fluctuating importance of each
topic. Indirectly, readers will also gain insight into the ethos or worldview of
religious law in Hinduism, enabling them to get a feel for how dharma authors
thought and why. Part 3 contains brief studies of the impact and reception of
Dharmasastra in other South Asian cultural and textual traditions. Finally,
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Part 4 draws inspiration from “critical terms” in contemporary legal and
religious studies to analyze Dharmasastra texts. The goal here is to provide
interpretive views of Dharmasastra that start from hermeneutic and social
concerns today. By taking this view, we hope to read the texts more transgres-
sively and to seek out histories that were not necessarily intended by the authors.
The authors of this part are by and large not experts in Dharmasastra, but rather
scholars of the chapters’ respective themes who agreed to think through how
Dharmasastra contributes new perspectives to wider themes in religious studies
and beyond. The result is intended to be merely exemplary, a glimpse of what we
think could be possible if more people took up a study of Dharmasastra. We raise
this hopeful note for the future in the context of a real concern in the present, one
that faces this book’s contributors and their academic fields.

For some time now, the symbolization of Dharmasastra as a source of
Hindu tradition has grown in proportion to the ignorance of its contents. It
is hard to find any traditional pandit working specifically on Dharmasastra,
and only a few Sanskrit professors study the topic in India today. Many have
heard of it and believe that gurus, temple leaders, and famous swamis know it
and communicate it. The truth that we must self-consciously acknowledge,
however, is that the most explicit engagement with Dharmasastra today is
exemplified by this book and by the scholarship produced by its contributors
and other academics generally. On the one hand, a small group of contemporary
scholars—both within and outside of South Asia—has found in Dharmasastra
a tradition of rich and diverse resources that are essential to the study of India
and South Asia, from religion, law, and history to politics, economics, and
kinship. On the other hand, our scholarly efforts also represent what may be
the final stage in the disappearance or “sudden death” of interest and expertise
in Dharmasastra among pandits and academics in India itself (compare
Kaviraj 2005). Given the dynamics of colonial power and Orientalist thought,
it seems likely that our academic efforts and those of our predecessors to make
Dharmasastra known did more to hurt the tradition than to help it.

Lip service, prideful praise, caustic critique, and casual interest in this
tradition is easy to find in political rhetoric, religious discourse, and even
everyday life in India today. Just type Dharmashastra into a news site from
India or even the news on Google. Finding a scholar anywhere, however, who
has read the texts and interpreted them in sophisticated ways that take account
of prior scholarship is a challenge. The ironies and sense of loss in how this
small academic field has evolved are not lost on the editors of and contributors
to this volume. Yet, we remain committed because we are caught intellectually
and morally in an ongoing relationship and conversation with the authors of
these texts, whose work has grabbed us in some way. Our unwavering sense
that this tradition matters in a fundamental way for any responsible history of
Hinduism has motivated our efforts in this volume to bring its complexity and
significance to a wider audience.
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Social and Literary History
of Dharmagastra

The Foundational Texts

Patrick Olivelle

How and why did the genre of literature called Dharmasastra come into being?
Who invented it and for what reasons? These are questions hardly ever raised
by historians of this literature. Most take its existence for granted as obvious
and self-evident, just like other similar genres such as the Srautasiitras and
Grhyasitras. In a previous study, I raised this issue and attempted to provide a
hypothetical answer (Olivelle 2010b). Here I want to emend and expand that
answer, taking into account the new discoveries regarding the concept of the
grhastha (householder) presented in Chapters 5 and 8 of this volume.
Briefly, in the previous study, I concluded that the emerging centrality of the
term and concept dharma both in Buddhism and in the imperial ethics
propagated by Asoka in the middle of the third century Bce prompted Brah-
manical theologians to define their own religious way of life in terms of
dharma. As I have shown elsewhere (Olivelle 2004a, 2005c), dharma, a
neologism coined by the poets of the Rgveda,' was not a central term in
the theological vocabulary of the middle and late Vedic periods when the
Brahmanas and the Upanisads were composed. It also occupied a marginal
position in the ritual sutras, the Srautasiitras, and the Grhyasiitras. I argued
that it is the theological development within Brahmanical thought making
dharma its central concept that resulted in the creation of texts devoted to the
definition and explication of the Brahmanical dharma in opposition to the
various dharmas underlying the doctrines and lifestyles of non-Brahmanical
ascetic communities such as Buddhism and Jainism. Although I think this

! For detailed studies of the early history of the term, see Brereton 2009 and Horsch 2009.
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hypothesis is still valid, it is, however, incomplete. There were other more
specific factors influencing the emergence of Dharmasastra.

It is obvious that many of the provisions in Dharmasastras are addressed to
the married householder, especially the Brahmana householder; he is the lynch-
pin of the Dharmasastric system. This is true also of the ritual sutras. In much of
this literature, however, that householder is what Jamison calls “the unmarked
subject” of the provisions; most frequently he is not designated by a specific term
but is the implied subject of the verbs in the third person singular. The term
most frequently used in Vedic texts, grhapati, however, is totally absent in the
Dharmaséastras, including the earliest siitra texts. Its place is silently replaced by
grhastha, a term that is absent in the literature prior to the Dharmasatras (see
Jamison’s remarks in Chapter 9). I think it is this unremarked and seemingly
unremarkable terminological shift that holds the key to the beginning of the
Dharma$astric genre of literature. As Jamison states, “This terminological
demarcation hints at a conceptual discontinuity as well, and the linguistic history
of the term grhastha illuminates the conceptual renewal.” It also, I argue, under-
pins the very necessity for the creation of this new genre of literature.

As I note in Chapter 5, the term grhastha, although new to the Sanskrit
vocabulary, is found in several Prakritic forms such as gahatta and is already
used by Emperor Asoka in the middle of the third century BcE. In his usage,
grhastha is always coupled with and contrasted to pravrajita, the ascetic who
has gone forth from home into the homeless life. As Jamison points out,
grhastha should be properly viewed as the “stay-at-home” in contrast to the
“gone forth,” rather than simply as any married householder. Both of these
kinds of religious people are presented as members of a religious community
or organization termed pasanda by Asoka (Rock Edict 12). In Pillar Edict 7,
moreover, one of the pasandas is identified as Brahmana. We can conclude,
therefore, that in the eyes of Asoka the Brahmana community also constituted
one among the many pasanda groups within his empire, and it, like the others,
contained two kinds of members: grhasthas and pravrajitas.

At some point during this period, probably in the third century BcEt or a bit
earlier, new theological developments® appear to have taken place within the
Brahmanical intellectual classes. One such development, as I point out in
Chapter 5, was the dsrama system, which expanded the twofold Asokan
classification into four. This theological development alone, however, could
not have been the catalyst for the creation of the new genre of literature. The
reason is twofold. First, some early writers on dharma, such as Gautama and
Baudhayana, reject the dsrama system as propounded by its advocates pro-
posing instead the “single-asrama” (aikdsramya) theory: there is only one
asrama, namely, that of the grhastha. Second, none of the early Dharmasutras

2 For an assessment of these developments, see Olivelle 1993: 58-70.
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incorporates the system into the structure of their compositions; the sections
on the system give the appearance of being parenthetical or appendices to the
main body of the works. It is the grhastha, now modeled after the Vedic
householder and following a ritual cycle centered on the “five great sacrifices”
(paficamahayajiia), rules of purity and diet, and Vedic recitation, who occupies
center stage. Yet, the writers never use the old Vedic term grhapati but the novel
grhastha, a term that had no prehistory in the Vedic literature. So, the Dharma-
gastric writers, while rejecting or marginalizing the theology of asramas, never-
theless operated within the newly emerging conceptual world and its vocabulary.
Further, the Dharmasastric grhastha is not simply a ritualist; the rules given in
these texts promote virtuous and holy living. These texts present the dharma, in
the sense of proper behavior called dcara, to be followed by a grhastha. I want to
explore further these competing theological innovations to lay the groundwork
for assessing the possible motives for creating this genre of literature.

The hypothesis I propose is that, rivaling the theology of the dsramas,
which presented a variety of lifestyles, especially the grhastha and the pravra-
jita, as alternative religious paths, a new theology appears to have been
constructed asserting the centrality of the grhastha. This theology probably
represented the mainstream of Brahmanical tradition. Yet it was markedly
different from the Vedic theology centered on Vedic rituals and represented,
as Jamison puts it, “a conceptual discontinuity.” It had a lot in common with
the asramic theology, and the two coexisted in some fashion—sometimes in
conflict and sometimes in harmony, but always in tension—throughout
Dharmasastric history. Its debt to the a$ramic theology and $ramanic vocabu-
lary is evident not just in the adoption of the term grhastha for its central homo
religiosus, but also in presenting the household life as an dsrama, indeed, as the
only legitimate dsrama in the view of Gautama and Baudhayana (see
Chapter 5). I think it is the dialogue and disputes between these two Brah-
manical theologies (and perhaps others that we cannot readily identify)
that are captured in the texts of the Dharmasastric tradition, disputes that
continue well into the medieval period. We see them articulated in the strong
defense of the householder as the highest form of religious life. As Vasistha
(8.14-8.16) says:

A householder alone offers sacrifices; a householder performs austerities. Of all
the four asramas, the householder is the best.

As all rivers and rivulets ultimately end up in the ocean, so people of all the
asramas ultimately end up in the householder.

As all living beings live dependent on their mothers, so all mendicants live
dependent on the householder.

On the other hand, with the emergence of the ideal of liberation (moksa)
shared by Brahmanism and ascetical theologies such as Buddhism, the wan-
dering mendicant (pravrajita or bhiksu) came to be seen as the figure most
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closely associated with that ideal. This is clearly revealed in the vocabulary of
Manu, who calls it moksasrama, the asrama leading to liberation.

It was this grhastha theology that provided the impetus to the creation of
the Dharmagastric genre of literature. This explains both the centrality given
to the grhastha and the appearance, often somewhat marginally, of the dsrama
system. Yet, I think that the creation of this genre was not simply the result of
the interactions between these two Brahmanical theologies. A major factor was
what we may call interreligious debates on the concept of dharma between
Brahmanical theologians and those representing the ascetical or $ramana
ideologies, especially Buddhism. The concept of dharma was very much a
site of contention and debate. What is dharma? And how and where do you
find it? In other words, the epistemology of dharma (dharmaparmana) was a
central theological issue (see Chapter 3). Buddhist theologians had a clear
position: buddhavacana (the words of the Buddha) is the sole epistemic source
of dharma. Either proximately or ultimately all valid pronouncement on
dharma must go back to the ipsissima verba, the very words, of the Buddha.
This position is encapsulated in the opening words of every Buddhist scrip-
tural statement: evam maya Srutam (Pali: evam me sutam), “Thus have
I heard.” It thus comes as no surprise that all the early Dharmasttras begin
with the epistemology of dharma.? This feature of the texts on dharma stands
in sharp contrast to other similar Brahmanical texts such as the Srauta- and
Grhya-sttras, which saw no need to state where they get knowledge from,
taking the epistemological issues as self-evident and noncontroversial.

It is, then, from within this theological ferment that the genre of Dharma-
$astra was born. Yet, I think there is another significant element that, even if it
was not a causal factor, shaped the structure and tenor of these texts. That is
the system of varnas. It is clear that the varna system was not an objective and
disinterested classification of ancient Indian society. It was from the start an
ideologically driven enterprise designed to place the Brahmana at the top of a
pyramidal social hierarchy, supporting the claim to power of the Ksatriya
class, and in a special way, reducing the Sidras and other lower classes to a
marginal and oppressed status. This is clearly indicated in the foundational
document on the varnas, the Purusasukta (RV 10.90), in which the vertical
structure of the human body provides the basis for the hierarchical structure of
the varna system. The Stdra, born from the feet, is placed at the bottom. So, to
uphold and to promote the varna system is at the same time to uphold the
supremacy of the Brahmana class and its exceptional status.

This, I think, was a crucial element of the Dharmasastric project. One may
question the need for Brahmanical theologians to assert aggressively the varna
system; many scholars, after all, take the system to be not just old but also

* For a detailed study of this topic, see Olivelle 2016a.
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reflecting the social reality of the ancient Indian society. I think this is
a mistake, because all the evidence presented for this claim comes from
Brahmanical sources, which generally sought to shape rather than simply to
reflect social reality. Adokan inscriptions constitute one of the few indep-
endent sources, and they are completely silent on the varnas; the very term
is absent in them and so are terms for three of the four varnas: Ksatriya,
Vaidya, and Sidra. They do mention the Brahmana but not as a varna but as a
religious group, first as a counterpart to the Sramana and second as one among
the many pasandas. Further, the Asokan reforms greatly undermined Brah-
manical exceptionalism. The special relation between king and Brahmana
advocated in the Vedic texts was eliminated. The need to assert and reassert
the centrality of the varna system with the Brahmana at its apex was never
more urgent.

The dharma articulated in the Dharmasastras was not simply a narrowly
religious one centered on the holy life of a grhastha or of those belonging to
the four asramas; it was also a sociopolitical blueprint for the proper manage-
ment of society by the king. Even the early Dharmasitras contain sections
on family, civil, and criminal law, and on governance by the king, however
rudimentary these appear in comparison to the detailed treatments of these
topics by later authors such as Manu and Yajiavalkya. In the sociopolitical
ethic of the Dharmasastra, the varna system and Brahmanical exceptionalism
are fundamental elements.

Such, I think, was the religious, social, and ideological background for the
creation of the genre of literature known as Dharmasastra. But what was
the actual institutional framework of inquiry and education that produced
the early texts on dharma? We can look at the parallel literature, the ritual
sutras, for a model. These were produced within specific “schools” or caranas
belonging to the various Vedic branches (sakha). It is reasonable to assume
that Dharmasitras also were produced by the same kinds of individuals who
produced the ritual sutras and within the same kinds of educational settings.
Looking at the extant works, we have two that are attached to precisely such
caranas and are ascribed to their respective founders: the Dharmasutras of
Baudhayana and Apastamba.* The other two, those of Gautama and Vasistha,
however, are independent of any carana. It is fair to assume that there were
educational and intellectual homes other than the caranas to engage in
scholarly activities, as demonstrated by the composition of the Upanisads,
the grammatical treatises, and the literary activities that gave rise to the
Sanskrit epics.

In this context, I think we should extend Jamison’s conclusion of “a
conceptual discontinuity” from the notion of grhastha as such to the broader

* The Dharmasiitra of Hiranyakesin also comes from a carana, but this text is simply a slightly
altered version of the text of Apastamba.
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literary genre of Dharmasastra in which the grhastha occupies center stage. In
other words, I think the theologians who composed these texts were operating
with a different Weltanschauung than their ritual counterparts, even as they
shared the Vedic ritual and mythological world. This Weltanschauung was
very much molded by ascetic ideologies, values, and vocabularies, as we see
most prominently in the term grhastha itself and in the value that these texts
place on sexual abstinence, fasting, and other ascetic practices. We need not
assume that these new intellectuals shared a uniform theology; but they did
share a broad vision of what it was to be a good and religious Brahmana.

THE EARLY TEXTUAL PRODUCTION

When the earliest texts on dharma were composed is difficult to determine
accurately, and all the dates proposed by scholars are at best educated guesses
and conjectures. There are two anchors, however, that permit us to make
an objective, though imprecise, assessment. The first consists of the various
factors underlying the creation of this genre that I have discussed above.
Although Asoka provides us a definite date for their articulation, that is the
third century Bcg, some of Asoka’s vocabulary and classificatory systems, such
as pasanda and grhastha, may have preexisted their use by him.

The second consists of the use of the terms Dharmasastra and Dharmastitra
by authors external to this literary tradition. The earliest such reference comes
from the grammarian Katyayana in his Varttika 39 (on Panini 1.2.64): dhar-
masastram ca tatha (“Likewise also the Dharmasastra”). Patafjali comment-
ing on this gives the examples of such Dharmasastric injunctions: “A
Brahmana should not be killed. Liquor should not be drunk.” Elsewhere in
his commentary, Patafjali (on Panini 1.1.47: I: 115) himself uses the term
Dharmasiitra in discussing the interpretive rule that special rules or exceptions
set aside the provisions of general rules: naivesvara djfiapayati napi dharma-
siutrakarah pathanty apavadair utsarga badhyantam iti | “Neither does the
Lord command nor do the authors of dharmasiitras declare: ‘Let general rules
be set aside by exceptions/specific rules.’” Clearly, here Patanjali asserts the
authority of Dharmasiitras in matters of hermeneutics. Now, the scholarly
consensus today is that Katyayana should be assigned to a period after the
Maurya reforms (Deshpande 2006), that is, to the end of the third or the
beginning of the second century Bcg, and Patafjali to the middle of the second
century BCE.

> For an extended discussion of both Katyayana and Patafjali, see Olivelle 2010b, 34-6.
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We cannot be far wrong, then, in dating the beginning of this genre of
literature to the first half of the third century BcE. As the reference in Patafijali
indicates, the earliest extant texts of the genre were composed in aphoristic
prose and were therefore called dharmasiatra. The four extant ones are
ascribed to Apastamba, Gautama, Baudhayana, and Vasistha, listed according
to their probable chronological order. The relative and to a degree the absolute
dating of these texts is aided by the term and category dvija/dvijati, the twice-
born or man with two births. As I have dealt with this issue extensively
elsewhere (Olivelle 2012a), I will state its conclusions here briefly. The term
and concept of dvija are absent in the entire Vedic corpus, including the
ritual sutras. The term is also absent in the Apastamba Dharmasitra and in
Patanjali; the latter is instructive, because his Great Commentary is a mine of
cultural information, and he is exceptionally well informed about Dharma-
gastric notions. The earliest extant text to use the term is the Gautama
Dharmasiitra. From then on it becomes a cornerstone of the Dharmasastric
project and its use is common and frequent.

The conclusion, then, is that the category of dvija was absent in the
earliest period of Dharmasastric textual production, and that the category
was invented after about the middle of the second century Bct. The purpose, as
I have noted in Chapter 5, was to bring under the hegemony of Brahmanical
ideology articulated in the Dharmasastras all the “upper” levels of the social
hierarchy and to thereby exclude other segments of society, including non-
Brahmanical religious traditions, that are often termed Siidra in these texts.
That dvija was a technical term restricted to the Dharmasastric theologians is
indicated by its complete absence in the Buddhist Pali vocabulary. The term
was probably invented toward the end of the second century or at the
beginning of the first century BcE.

Using this and other criteria,® I have assigned the following probable dates
to the four Dharmasitras: Apastamba = third to early second century BcE;
Gautama = late second to early first century Bce; Baudhayana’” = mid first
century BCE to early first century cg; and Vasistha early to late first century ck.

These texts provide us a glimpse into what subjects the early writers on
dharma wanted to include in their works and, thus, into what they considered
dharma. First, we have as a preamble two topics: the sources of dharma and
the four varnas including the mixed castes and proper occupations of the
respective varnas. Then, there is a section on Vedic initiation and a student’s
duties, including discussions on the teacher and the conclusion of the period
of studentship. In somewhat overlapping sections, texts deal with the student

6 One such criterion is the concept of dryavarta, land of Aryas, first articulated by Patafijali
and unknown to Apastamba and Gautama but incorporated by Baudhayana and Vasistha.

7 The first two Prasnas. The second two Praénas were probably a late addition. See Olivelle
2000: 191; Bithler 1879-82, II: pp. xxxiii-v).
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who has returned home and the so-called snataka (bath-graduate; Chapter 7),
types of marriages and of sons (Chapter 8), including adoption, dharma with
respect to women (Chapter 17), Vedic recitation, the annual course of study,
and times when recitation is forbidden, salutation and rules of precedence,
rules on answering calls of nature and on impurity, purification of body and
articles, sexual intercourse, dietary rules (Chapter 12), hospitality and recep-
tion of guests, inheritance (Chapter 16), funerary rites, periods of impurity
upon a death or birth in the family (asauca), ancestral offerings (Chapter 13),
and sins and penances (Chapter 24). Further topics outside the main ones
dealing with the householder include rules during times of adversity (apad-
dharma; Chapter 19), the four asramas (Chapter 5), family, civil, and criminal
law (Chapter 23), and the duties of a king (Chapter 20). Some texts, such as
that of Gautama, have more extended discussions of lawsuits and rules of legal
procedure (Chapter 22).

Besides the opening discussion of the epistemology of dharma (Chapter 3),
a unique feature of the Dharmasastras, as opposed to the ritual sutras is that
they begin with the Vedic initiation of an adolescent boy. All ritual sutras
begin with marriage, given that it is the gateway to the ritual life of a
Brahmana. The reason why authors of the Dharmasastras departed from
this tradition is instructive. The theology here is that a person comes under
the regimen of dharma only after he has undergone Vedic initiation. This
point is accentuated when this same rite is viewed as the second birth of the
initiate, thus constituting him as a dvija, twice-born. Only twice-born indi-
viduals are capable of fulfiling the requirements of dharma.

Another significant literary and doctrinal feature of the early Dharmasitras,
as opposed to the texts of Manu and his successors, is that their authors do not
pretend that the doctrines and rules they enunciate are anything more than
scholarly statements. There is no preamble or story that presents the text as
the pronoucement of a divine authoritative figure. Thus, the authors proffer
divergent points of view indicative of scholarly give and take. We have already
seen, for example, that Gautama and Baudhayana give the dsrama system as a
theory of some people which should be rejected. Likewise, Apastamba departs
from the common acceptance of polygamy and hypergamous marriage and
supports monogamous marriages between partners belonging to the same
social class. It is within this context of citing the opinions of others, especially
of opponents, that we get a glimpse into the hidden history of the early
Dharmasastric textual production.

The four authors whose works are extant cite or refer to seventeen other
experts in the tradition.® It is instructive to read closely two passages of

8 Aupajanghani (BDh 2.3.33); Bhallavins (BDh 1.2.11; VaDh 1.14); Eka (ApDh 1.19.7); Harita
(ApDh 1.13.11; 1.18.2; 1.19.12; 1.28.1, 5, 16; 1.29.12, 16; BDh 2.2.21; VaDh 2.6); Kanva (ApDh
1.19.3; 1.28.1); Kanva (ApDh 1.19.2, 7); Kapila (BDh 2.11.28); Kasyapa (BDh 1.21.2); Katya (BDh
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Apastamba in which the opinions of various authors are given with regard to
two topics: a person from whom one may accept food (1.19.2-1.19.15), and
whether and when someone can take what belongs to another without
becoming guilty of theft (1.28.1-1.28.5). On the first issue, six opinions are
cited: (i) Kanva: anyone who gives because he wants to; (ii) Kautsa: a virtuous
person; (iii) Varsyayani: anyone who gives; (iv) Eka, Kunika, Kanva, Kutsa,
and Puskarasadi: almsfood is always pure and may be eaten; (v) Varsyayani:
anyone who gives food without being requested; (vi) Harita: provides a rider
to the last opinion that it should not be given subsequent to an invitation. On
the second issue, we have three opinions: (i) Kautsa, Harita, Kanva, and
Puskarasadi: someone who takes what belongs to another, no matter the
circumstance, is a thief; (ii) Varsyayani: some articles, such as legume pods
and fodder for an ox, are exempt from the above rule; (iii) Harita, apparently
in reply to Varsyayani, says that one must always obtain the permission of
the owner.

These opinions provide insight, slight though it may be, to the views and
personalities of these authors. Varsyayani appears to hold somewhat liberal
views on both issues, while Harita here and elsewhere expresses conservative
opinions. With reference to the opinion (ApDh 1.18.2) that certain kinds of
food may be accepted from a person belonging to the Ugra caste, Harita
objects, saying that it is permissible only if the giver is a pupil. Elsewhere,
with reference to a penance for having sex with an elder’s wife that ends in the
penitent’s death (ApDh 1.18.15-1.18.16), Harita objects, saying that killing
oneself or another person is always a heinous sin. And he rejects the opinion
(ApDh 1.29.15-1.29.16) that sorcery and cursing do not cause a person to lose
his caste, saying that such acts do cause the loss of caste.

What we see, then, is that the first three or four centuries of Dharmasgastric
history were characterized by vigorous debates among scholars regarding the
rules of dharma. Matters were not settled, and writers during this period cite
the opinions of other scholars, some of which go against their own views.

INNOVATIONS OF MANU

The century or so before and after the turn of the millennium was a period of
profound social and political turmoil and transformation in Northern India.

1.3.46); Kautsa (ApDh 1.19.4; 1.28.1); Kunika (ApDh 1.19.7); Kutsa (ApDh 1.19.7); Mahajajfiu
(BDh 3.9.21); Manu (ApDh 2.16.1; GDh 21.7; 23.28; BDh 2.3.2; 4.1.13; 4.2.15; VaDh 1.17; 3.2;
11.23; 12.16; 13.16; 19.37; 23.43); Maudgalya (BDh 2.4.8); Puskarasadi (ApDh 1.19.7; 1.28.1);
Varsyayani (ApDh 1.19.5, 8; 1.28.2). It is not clear whether all these actually wrote Dharmastras
or were merely viewed as authoritative teachers.
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The period witnessed repeated invasions from the northwest: first the Sakas
(Scythians) in the first century Bct and then the Kushanas (Yuezhi) in late first
and early second century ce. These foreign polities established kingdoms
within the Indian heartland. Even though they became Indianized to some
degree, the insertion of foreign values and strategies must have created a
cultural shock within India, especially within the Brahmanical intelligentsia,
who considered them mleccha, barbaric foreigners. They could not be legit-
imate kings. Further, the Kushanas converted to Buddhism and became great
patrons of Buddhist projects, especially monumental buildings. The Kushana
period represents also the beginning of what Pollock (2006) has termed
the “Sanskrit Cosmopolis,” a millennium or so when Sanskrit became the
medium both of expressing aesthetic beauty in literature and of projecting
political power.

We, of course, do not have direct evidence about the Brahmanical attitudes
toward these newcomers and their rule; Brahmanical authors hardly ever
comment on contemporary social or political realities. But I want to propose
that the ideologies of kingship—Who is an ideal king?—present in both Manu
and the Sanskrit epics are in some way related to contemporary political
realities. When Manu says: na sidrardjye nivaset (“He should not live in a
kingdom ruled by a Stdra.” MDh 4.61), I think, the subtext is the foreign rule
of the Kushanas that extended to much of Northern India during the second
century BCk. Siidra for Manu appears to be an epithet that could be hurled at
anyone opposed to Brahmanical privilege. The term is used with regard to
both rulers and Buddhist and other non-Brahmanical ascetic traditions. He
states explicitly the reason why the ruling elite of foreign countries—Greeks,
Sakas, Persians, and Chinese—have sunk to the level of Studras: “By neglecting
rites and by failing to visit Brahmanas, however, these men of Ksatriya birth
have gradually reached in the world the level of Siidras” (MDh 10.43). The
royal ideal is the very opposite: “Refusal to turn back in battle, protecting the
subjects, and obedient service to Brahmanas—for kings, these are the best
means of securing happiness” (MDh 7.88).

This contemporary political and religious situation was the backdrop for the
composition of Manu’s treatise on dharma. Composed probably in the middle
of the second century ce, Manu represents a watershed in the history of
Dharmasastra when the scholarly tradition of debate and disagreement of
the previous centuries was abandoned, at least at the level of literary composi-
tion, and the authoritative voice of the author rises to drown out all dissent.’
Stylistically, Manu composed his work entirely in verse, just like the Sanskrit
epics. He also presents it within a narrative framework: the story of sages
approaching Manu and asking him to teach them dharma. Manu tells them

® For a detailed assessment of Manu’s treatise (its author, date, composition, sources, and the
like), see the introduction to my critical edition: Olivelle 2005a.
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the genealogy of his treatise on dharma (1.102). It was originally composed by
Manu’s father, the self-existent creator of the universe, and handed over to his
son (1.58).

Manu places the Brahmana and Brahmanical privilege at the very heart of
his treatise. In an almost “over-the-top” eulogy of the Brahmana in the very
opening chapter, Manu harks back to the Purusasiikta of the Rg Veda (10.90)
to assert the supremacy of the Brahmana:

Because he arose from the loftiest part of the body, because he is the eldest, and
because he retains the Veda, the Brahmana is, according to dharma, the lord of
this whole creation (1.93). A Brahmana’s birth alone represents the everlasting
physical frame of dharma; for, born on account of dharma, he is fit for becoming
Brahman. For when a Brahmana is born, a preeminent birth takes place on
earth—a ruler of all creatures to guard the storehouse of dharmas. This whole
world—whatever there is on earth—is the property of the Brahmana. Because of his
eminence and high birth, the Brahmana has a clear right to this whole world. The
Brahmana eats only what belongs to him, wears what belongs to him, and gives
what belongs to him; it is by the kindness of the Brahmana that other people eat.
(1.98-1.101)

One can feel the intensity and urgency with which Manu defends Brahmanical
exclusivism and, pari passu, the relegation of the Stidra to the level of a servile
and oppressed class. For Manu, I think, Siidra was not simply a particular
social group; it was a catch-all category for all groups that would present a
threat to Brahmanical hegemony. These included Buddhist and other “heret-
ical” religious orders, whom Manu dubs sidrapravrajita (Sidra ascetics), as
well as kings and polities that did not toe the Brahmanical party line, whom
Manu calls $idrardjya (Stdra kings and kingdoms).

A significant advance of Manu pertains to law and legal procedure. It is
clear that Manu had before him a copy of Kautilya’s Arthasastra and incorp-
orated much of the legal and procedural material from it.'° These sections
comprise Chapters 7-9, amounting to one third of Manu’s text. His classifi-
cation of the vyavahdarapadas or subjects of litigation into eighteen remained
paradigmatic in later Dharmasastric literature (Chapter 23).

Another significant subject Manu introduced into Dharmasastric discourse
is moksa or liberation, a central idea of Indian religions that did not play a
major role in early Dharmasastric history. He devotes the last chapter to this
topic, even though it occurs frequently in the rest of the book as well.
Significantly, he calls the life of a wandering mendicant moksasrama, the
asrama devoted to liberation. This will remain an integral topic in later
Dharmasastras and even in the legal digest of the medieval period.

1% For more details and fuller argument, see McClish 2014, Olivelle 2004b.



26 Patrick Olivelle
DHARMASASTRAS AFTER MANU

A major political transformation took place in Northern India early in the
fourth century ck, about two centuries after Manu, when Candragupta and his
successors asserted dominion over much of Northern India from their her-
editary base in eastern India. For the first time since the Mauryas another
Indian empire emerged, but, unlike the Mauryas, the Guptas were deeply
Hindu and they satisfied Manu’s ideal of a king devoted to Brahmanas.

The Gupta empire is generally considered to be the golden age of Indian art,
architecture, and literature. The great Sanskrit poet and playwrite Kalidasa
flourished during this period. It appears that literacy also made gains, given
the prominent place given to legal documents and written contracts in the
legal literature of the period. The same literature shows that jurisprudential
scholarship developed exponentially; it is reflected in the detailed discussions
of court procedures and the nuanced technical vocabulary. In the area of
religion, we have the development of strongly devotional (bhakti) movements
reflected in both literature and art. It is within the context of these socio-
political changes that we must locate the composition of Dharmasastras
after Manu.

All the post-Manu writers of Dharmasastras were indebted to him in
numerous ways; they followed his lead with regard to both literary style and
content. Yet we see developments in a variety of areas of dharma, most
especially in religious orientation and jurisprudence. Although, in all likeli-
hood, there were dozens of such writers, there are only four whose works have
survived:'! Yajfiavalkya, Visnu, Narada, and Parasara.

Of these, Yajiavalkya was the most influential writer after Manu in terms
of his effect on the later tradition. The text was composed probably in the
fourth or fifth century ck in Eastern India during the rule of the Guptas. The
ascription of the work to Yajiavalkya, the celebrated theologian of the Brhad-
aranyaka Upanisad, the founder of the school of White Yajurveda, and close
associate of Janaka, the renowned king of Videha in Eastern India, makes it
likely that the work was comissioned at least in part to support the legitimacy
of the Gupta emperors. My critical edition of the text (Olivelle Forthcoming)
shows that the recension commented on by the ninth-century scholar Visva-
rapa is far closer to the original than that of the better known twenth-century
commentator Vijianesvara. It is clear that sometime in the tenth or eleventh
century a drastically emended edition of the text was made that, through
Vijiiane$vara’s popular commentary, became the Vulgate version in medieval
and modern times.

| ignore here the Vaikhanasa Dharmasiitra, which was a sectarian text and had no impact
on the later Dharmasastric tradition.
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To a degree even more than Manu, Yajiavalkya incorporates much of the
legal and procedural rules of Kautilya’s Arthasastra. Indeed, some of Yajiia-
valkya’s verses look much like versifications of the Arthasastra prose. His
presentation of legal procedure, however, shows clear advances over that of
Manu and Kautilya, pointing to a vibrant jurisprudential scholarship. For
example, Yajiiavalkya places emphasis on documents in his discussion of
evidence; he is the first to use the technical terms lekhya and likhita with
reference to legal documents. He is also the first to use the technical term
divya for an ordeal, making it a significant part of legal evidence. For the first
time we see in his work the enunciaton of a hierarchy of courts with the
possibility of appeals from the lower to the upper ones and ultimately to the
king himself.

Another significant feature of Yajfiavalkya is his focus on asceticism, yoga,
and the search for liberation. Indeed, the very first word of the text is the
epithet of Yajnavalkya: yogisvara, the Lord of yoga, and throughout the text he
is presented as a teacher of yoga and asceticism. He moves the discussion of
the two ascetic dsramas, the forest hermit and the wandering mendicant, from
the section of proper conduct (dcdra) to that on penance called prayascitta,
which, I think, is viewed by him not simply as practices to expiate sins but
more generally as extraordianry acts of penance and self-mortification. The
section (prakarana) on the ascetic (2.56-2.206) comprises 151 verses, by far
the longest section comprising 15 percent of the entire text.

The text of Visnu is one of the latest Dharmasastras, composed in
between the sixth and eighth century ce in Kashmir by a person belonging
to the Kathaka branch of the Black Yajurveda who was a devotee of Visnu (see
Olivelle 2009a). Visnu is presented as the person teaching the Dharmasastra to
the goddess Earth. His authority alone guarantees the validity of the docu-
ment, and this is the only Dharmasastra that does not present the traditional
sources of dharma.

The contents of the text are unremarkable, except for the strongly devo-
tional bent that stands in sharp contrast to all other Dharmasastras. The
new institution that it introduces is the wife immolating herself besides her
deceased husband, referring to this practice as anvarohana at 25.14 and
suggesting the term anugamana at 20.39.

During and after the fifth century cg, some Dharmasastric scholars appear
to have engaged in writing texts focused on specific topics rather than the
entire range of Dharmasastra. The two extants texts of this genre are those of
Narada and Parasara. Narada focuses on legal procedure (vyavahdra) and
Parasara on proper conduct and expiation.

Tradition explicitly presents Narada’s text as a recension of Manu, indicat-
ing its close connection to the latter. Narada, however, far surpasses Manu, as
also Yajiiavalkya, in his jurisprudence; his is perhaps the most refined legal
text from ancient India assording to A. Barth’s assessment: “If we except the
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monuments of Roman legislation, antiquity has not perhaps left us anything
which is so strictly juridical” (Lingat 1973: 102).

Narada is probably later than Yajfiavalkya and can be dated to between the
fifth and sixth century ck.

Parasara’s is a very brief and somewhat mediocre text whose existence in the
mansucript tradition is probably due to the great commentary on it, the
Parasara-Madhaviya, written by the fourteenth century scholar Madhava. In
592 verses, Parasara deals with issues relating to proper conduct (dcara) and
penance (prayascitta). It was probably composed between the seventh and
eighth century ck.

EXTINCTION OF DHARMASASSTRIC TEXTS

The age of Dharmasastric composition came to an end probably by the middle
of the second half of the first millennium, even though texts calling themselves
smrti continued to be composed well into the medieval period. A statement by
the great commentator on Manu, Medhatithi, shows that scholars accepted the
possibility that even their contemporaries had the authority to write Dharma-
$astras. After stating that Manu was not some exceptional and divine being but
simply an entrepreneurial scholar who gathered specialists and composed
his treatise, he goes on to say, “Even in contemporary times, when a person
endowed with the aforementioned qualities and with those very reasons
composes a treatise, he becomes authoritative for future generations just
as Manu and the like” (on MDh 2.6). And it appears that many scholars did
undertake such projects; many of their texts are cited in medieval legal digests.

Manu generally does not cite or refer to his predecessors, but at MDh 3.16
he refers to Atri, Utathya, Saunaka, and Bhrgu. Yajhavalkya (1.4-1.5)
is the earliest writer to give a list of authors of Dharmasastras: “The pro-
mulgators of legal treatises are: Manu, Visnu, Yama, Angiras, Vasistha, Daksa,
Samvarta, Satatapa, Parasara, Apastamba, Usanas, Vyasa, Katyayana, Brhaspati,
Gautama, Sarikha, Likhita, Harita, Atri, as well as myself.” Of these, only the
compositions of Manu, Visnu, Vasistha, Parasara, Apastamba, Gautama, and
Yajfiavalkya are extant. Kane (1962-75, I: 304) estimates that approximately 100
Dharmagastras are cited in medieval legal digests. Thus, the conclusion we
have to draw is that the vast majority, perhaps as much as 90 percent of the
Dharmasastras have been lost in the manuscript tradition. Even if we question
whether all the citations in the legal digests are from actual treatises and whether
some may have been floating verses in the memory of experts, yet it is clear
that a large number of these texts have simply disappeared.

The reasons for this large-scale extinction are unclear. The ultimate cause,
of course, is that fresh copies of the manuscripts of these works were not made



Social and Literary History of Dharmasastra 29

because no one thought it important enough to spend time and money to do
so. Given that manuscripts in the Indian climate last but a few centuries, if
fresh copies are not made they will gradually become prey to decay and bugs.
But why scholars thought it not important enough to copy them remains
obscure. After all there were some Dharmasastras, namely the extant ones,
that were copied and recopied. The voluminous commentaries and digests
that presented topically arranged citations from the ancient texts may them-
selves have made experts and students alike less dependent on the original
texts. There are indications in the digests themselves that later authors are
citing not from the originals but from citations in earlier digests. If we knew
more about the education system in medieval India, about how young stu-
dents were taught the Dharmasastras, we would probably have a better idea
about the reasons of this extinction. Did students, for example, simply study
one or several legal digests rather than original Dharmasastras? Or, if they
studied the original texts, did the curriculum include only a few major ones,
such as that of Manu and Yajnavalkya?

A few lost Dharmasastras have been reconstituted by collecting medieval
citations. The two most prominent ones are the texts of Brhaspati and
Katyayana,'? both great jurists dealing with legal procedure. Others still
await close scrutiny by scholars.

The history of Dharmasastra from the middle of the first millennium takes a
new turn. In place of original compositions, scholars began to write first
commentaries on the major ancient Dharmasastras and then, from at least
about the twelfth century ck, legal digests (nibandha). This period of the
history is taken up in the second chapter.

12 Brhaspati has been reconstructed by Aiyangar (1941a) and Katyayana by Kane (1933).
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Social and Literary History
of Dharmagastra

Commentaries and Legal Digests

Donald R. Davis, Jr. and David Brick

In perhaps the seventh century cg, the tradition of Dharmasastra developed,
or rather began to use, a new written genre, the formal prose commentary
(bhasya, tika, vivrti, etc.). In the twelfth century cg, it developed another,
the topical digest (nibandha). A formal commentary follows a single root-text
(mila) from beginning to end and strives both to explain grammatical dif-
ficulties (obscure, archaic, or unusual words; complicated compounds and
syntax) and to elaborate the root-text’s meaning by dispelling objections,
providing examples, resolving conflicts with other texts, and elaborating
underlying ideas (Tubb and Boose 2007: 3-5). A digest organizes many
different root-texts according to topics, synthesizing a thematic logic to the
textual corpus as a whole and using the same interpretive techniques as a
commentary. To the extent that commentators cite other authors in support of
their interpretations and digest authors provide long scholastic comments, the
two genres merge, especially after the thirteenth century ck.

The present chapter first explores the question of why the commentarial
and digest forms were adopted by authors of Dharmasastra.' It then surveys
some important examples of both textual genres in order to show the main
functions and goals of these works. Some authors of commentaries and digests
wrote the most brilliant and insightful works in the whole tradition, and we
want to highlight the originality and impact of these authors. Others, however,
did little more than compile previous texts or provide simple glosses on the
words of other authors. Thus, before looking at a few notable authors and their

1 For a complete survey of the details about extant texts of Dharmasastra, see volume
I of Kane.
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works, we want to set the genres in some historical context and present a new
explanation for their appearance.

THE NATURE OF COMMENTARIES

Though it is impossible to prove, it seems certain that scholastic analysis of
the early texts of Dharmasastra occurred in tandem with the production of the
texts themselves. From other disciplines, we have two early and prominent
examples of formal commentary (Patafijali on Panini’s Astadhydyi in the
second century BCE and Sabara on Jaimini’s Pirvamimamsasitra, ca. fourth
or fifth century ce) in which a familiar stylistic form is used. This style
dominated all major disciplines of intellectual discourse. Together, the root-
texts and their commentaries formed a tradition of analytical treatises known
as Sastra. The fact that we do not have any formal commentaries on Dharma-
sastras dating from before the sixth or seventh century cE, however, suggests
that most scholastic exposition was informal and oral. The density of expres-
sion in sitra texts of all kinds seems to require a concomitant system for
explaining them, whether oral or written. Even the earliest formal commen-
tators whom we know already refer to predecessors and prior commentaries,
though we no longer have these texts. Taken together, we can conclude that
scholastic explanation itself was not new to Dharmasastra in the seventh
century ce. Writing them down in formal treatises, however, may have been.

For the earliest period of Dharmasastra, we should imagine a collective
enterprise in an educational setting (gurukula, dcaryakula, ghatikasthana),
where groups of students gathered around a teacher (possibly more than one),
memorizing the root-texts and listening to oral explanations (Scharfe 2002).
Given that early Dharmasastra emerged in response to non-Vedic ascetic
traditions (primarily Buddhist) and forged a new ideology of the Brahmin
householder,” the composition and transmission of root-texts dominated
textual production as a way to solidify the practices codified in the texts. As
the transmission spread further and the gap in time grew from the original
collection of the major root-texts, however, both decreasing familiarity with
the practices described and the emergence of new religious and legal practices
necessitated a formalization of explanations of the root-texts (Lingat 1973:
108-9). Distance in both time and space from the original sources thus
encouraged formal commentaries to be written. The generally expanding use
of writing attested within the later root-texts themselves also provides a
context conducive to writing down commentarial explanations of now

2 See Chapters 5 and 9 in this volume.
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canonical texts. As the $astra style of commentary was adopted in every
field of intellectual inquiry in the middle of the first millennium, so also in the
field of dharma did the formal, scholastic prose commentary become standard.

The most basic, yet most debated, question about Dharmasastra commen-
taries has been what were the commentators trying to do as authors? The two
opposing answers go to the heart of how we should understand the tradition as
a whole. The once standard view looks upon the commentators as updaters of
the tradition who adjusted the texts to suit their contemporary times. Recently,
Mathur has vigorously defended the position that “a very significant function
of the medieval texts is to legitimize custom” and that “a commentator has to
explain the provisions of a (nearly) fixed text before him and to show how it
can be applicable to his times” (2007: xx, xix).> The main purpose of com-
mentaries, according to this view, is the legitimation of customary laws that
conflict with textual laws by creating new interpretations that make old rules
apply to new social conditions.

In theory, this view seems quite reasonable, and there are, in fact, several
instances where commentators read the texts in a way that clearly conforms
to prevailing social norms. For example, it is beyond question that Madhava’s
defense of cross-cousin marriage as legal and proper emanated from his
location in South India where such marriages were the norm (Trautmann
1981: 438-46). However, commentators almost never appeal to local legal or
cultural norms as the authority for a rule of dharma.* Even Madhava’s defense
does not claim that cross-cousin marriage is legitimate because it is accepted in
particular regions. The commentator’s real purpose, therefore, lies elsewhere.

In several important studies, Ludo Rocher has shown, “The commentators
did not aim at introducing any novelties. Their sole purpose was a correct
interpretation of the ancient texts as such” (2012: 427). Note the stark differ-
ence. Commentators meant to interpret the texts by harmonizing conflicts
between them, not to update them or to apply them to prevailing social
realities. Even the Todarananda, a text attributed to the “Vakil of the Mughal
empire,” shows no direct influence from nor engagement with Islam or the
Mughal polity: “the evidence shows that. .. the author did not attempt to adapt
his text to sixteenth-century circumstances in Akbar’s India” (Rocher 2016: 12).
In many ways, dharma authors could not have cared less about historical or
social norms. Like most scholastic authors, they wrote in “sublime disregard of

* For reviews of this position, see Rocher 1993 and Lariviere 1997.

* More often, though still infrequently, texts set in the smrti or root-text style will acknow-
ledge legitimate deviations from a dharmic norm based solely on regional practice. Famously, the
BDh 1.2.1-1.2.8 distinguishes five practices special to the North and to the South, though it also
notes the rejection of this distinction by Gautama. Two thousand years later, in Kerala, an
explicitly regional Dharmasastra text, the Laghudharmaprakasika, safeguards the regionally
specific practice of matrilineal inheritance against the general norms of the traditions (Davis
2011).
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history” (Kuttner 1980). Commentarial tradition does not permit one to simply
ignore or weaken a rule without other textual support. Authors try to remain
within a self-generated and circumscribed world of the texts, since interference
from the outside can only taint the system found in the texts.

However, the fact that commentators were first and foremost scholars who
focused on correct interpretation does not mean that they were untouched by
historical and social pressures and changes. The root-texts discussed in the
previous chapter had a closer connection to customary law than the commen-
taries, though even they set forth a “jurisprudential reflection on custom”
(Olivelle 2005a: xxxix), not a simple record of custom. In all periods, custom
exerted an influence on the various genres of Dharmasastra. We must remem-
ber that root-texts (miilasmrti) continued to be produced in the tradition long
after the appearance of formal commentaries and digests. In fact, in some
cases, it appears that commentators could create new root-texts and cite them
as authoritative in their argumentation, so long as the position represented
conformed to an accepted view. For example, several citations in the centuries-
long debate over widow-burning (sahagamana) do not appear except in the
commentaries that use them (Brick 2010). To us, this fact suggests that
commentators could “invent” traditions that condensed prevailing opinions
(and possibly practice) on the topic. In other cases, however, commentators
descried forged or fabricated rules that supported unacceptable opinions or
practices (see Olivelle 1986-7, II: 88-9). Lariviere (1997) has rightly criticized
Derrett’s characterization of these new root-texts as “bogus” or “apocryphal,”
since many new rules and new texts were in fact accepted within the tradition.
The regular instances where innovative rules were also rejected tell us that the
tradition maintained internal checks over the unfaithful transmission of its
foundational textual material.

In summary, therefore, commentaries reveal social history by accident and
indirectly. Commentaries can often be useful sources for contemporary his-
torical and social facts, but it is crucial that we understand that, in most cases,
the purpose of the texts was not to update or adjust the tradition to meet
the times. One has to read between the lines of commentaries and to corrob-
orate their testimony with other sources in order to glean reliable history.
Dharmasastra commentaries are direct witnesses only to the legal and reli-
gious thought of their own tradition—an influential, perhaps hegemonic,
discourse. They should be read primarily in these terms, and only secondarily
as potential sources for information about historical and social realities.

No final word can ever be stated about the intentions of the commentators,
because they were not always the same. As in any intellectual tradition, we find
creative geniuses, great synthesizers, competent imitators, and inept pretend-
ers. Tradition tends to silence most of the latter two groups by not passing
down mediocre and incompetent works. At the same time, the comment-
ators worked in different circumstances that certainly shaped the kind of
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scholarship they produced. Some may have been luxuriantly supported and
felt little need to engage with contemporary social issues; others probably felt
threatened from within or from outside and thus felt compelled to address
pressing social problems in their time. A great scholar such as Raghunandana
in sixteenth-century Bengal produced the leading work on ordeals in this
tradition, but his work gives no hint that he ever studied ordeals in practice
(see Lariviere 1981a). Conversely, when ten or more highly reputable scholars
of Dharmasastra voice contrary opinions about the controversial practice of
widow-burning over many centuries and constantly citing earlier opinions,
the stakes are more than academic (Brick 2010). The texts here reflect a change
in the moral outlook of the times and provide critical insight into the history of
this practice. The conventional idiom of Dharmasastra did not allow direct
engagement with social history, but in numerous cases, history and society
intruded nonetheless. Otherwise, we cannot explain why Madhava wanted to
defend cross-cousin marriage in the first place or why the Laghudharmapra-
kasika defends matrilineal adoption in the only region of India where matri-
liny was widespread.

WHY DIGESTS?

Sometime around the tenth century, a short-lived genre of Dharma$astra
doxography (samgraha, mata) appeared in texts such as the Caturvimsatimata,
Smrtisamgraha and Sattrimsatmata (Kane I: 510, 535-8).> These texts para-
phrased and summarized dharma topics without direct citation from older
material, restating the rules and argumentation from the author’s own perspec-
tive. Unfortunately, few complete examples of this doxographical interlude
remain, and we know of their existence mostly because they are regularly quoted
in the digests. This innovative format did not, however, survive long after the
appearance of the new digests of dharma.

Prior to the appearance of the first extant digest (nibandha), the twelfth-
century Krtyakalpataru of Laksmidhara, Dharmasastra texts generally dis-
counted or dismissed the authority of other texts that were not part of their
orthodox tradition, namely the Vedas, the Mimamsa, and the Dharmasastras
themselves.® Puranas, for example, are hardly cited at all by the early com-
mentators (tenth century ct or earlier) such as Bharuci, Asahaya, Vi$varipa,

® From its partial citations in later texts, it is possible that the Smrtiviveka of Medhatithi is also
a work of this type, though we cannot say for sure. See Olivelle 2016a: 123, n88).

% Two genres, itihasa and purana, say a lot about dharma and might be expected, therefore, to
find a place in Dharmasastra references and argumentation. The itihdsa texts (probably meaning
both Mahabhdarata and Ramayana) never find a prominent place in Dharmasastra, whether in
commentary or digest.
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and Medhatithi (Kane I: 410-11). The digests of dharma, however, were not
merely topical rearrangements of older texts. Rather, they took shape primar-
ily through a massive importation of Purana material into a thematically
organized collection.

Previously, Puranas were often held to be inferior sources of dharma.
Consider the verse attributed to Vyasa and found in several medieval dharma
texts, including digests:

atah sa paramo dharmo yo vedad adhigamyate |
avarah sa tu vijiieyo yah puranadisu sthitah ||

Thus, the highest Law is what is learned from the Veda. What is found in the
Puranas, etc., however, should be regarded as inferior.
(DhKosa, VaDh, 1.163)”

In the Tantravarttika of Kumarila, we find a more elaborate dismissal or
diminution of the Puranas. In this case, Kumarila (ad PMS 1.2.7) lumps the
Puranas and Itihasas together as examples of arthavdda, praising or dispara-
ging statements, found even in the Vedas themselves. Arthavadas are authori-
tative, according to Kumarila, insofar as and because they help, encourage, or
compel people to follow the injunctions or observe the prohibitions stated
elsewhere in the Vedas. They thus promote good action and discourage evil
acts, calling on people generally to do dharma. On the surface, this analysis
gives arthavadas an authoritative, but supportive role. The category of artha-
vada, however, is also widely understood to connote inferior or unimportant
statements. The dignity and majesty of true injunctions overwhelms all merely
supportive statements.

As we might imagine, some Puranas took umbrage at this sweeping cat-
egorization, for example, the Naradiya Purana:

puranesv arthavadatvam ye vadanti naradhamah |
tair arjitani punyani ksayam yanti dvijottamah ||
samastakarmanirmilasadhanani naradhamah |
puranany arthavadena bruvan narakam asnute ||

O Best of Brahmins, vile men who say that the Puranas are merely arthavadas
destroy all the merit they have acquired. The Puranas are the means to eradicate
all karmas. By calling them mere arthavada, a vile man receives hell.

(NarP 1.1.57-1.1.59, quoted in Kane V: 927)

The defensiveness of the text here is striking. It is, in any case, clearly a swipe

against the Mimamsa view as represented by Kumarila. This text will simply not
accept a diminished or inferior status for the Puranas. The author feels compelled

7 Cited also in Kane I: 410; Apararka (p. 9) and Krtyakalpataru (Brahmacarikanda, p. 33).
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to condemn (though not to disprove) the perhaps prevailing view of the
Mimamsa and their close philosophical partners in the Dharmasastra tradition.

Skepticism about the Puranas persisted, however. In the twelfth century,
Yadava Prakasa opened his digest of rules for religious renunciation by
declaring, “The dharma that I present here has been gathered solely from
those sections of their [major Dharmasastra authors’] books devoted to the
topic of renunciation and not from other sections of those books or from the
epics (itihasa) and the Puranas” (Olivelle 1995a: 30).

In spite of these suspicions, the nibandha genre of Dharmasastra embraced
the Puranas fully. Why? Puranas introduced or cemented a discursive and
theological presence for a host of religious practices and ideas that had been
either peripheral or absent from earlier Dharmasastra. Kane points to ydtras
(pilgrimages), vratas (vows), and bhakti (devotion) all as “developments for
which Puranas are largely responsible” (I: 412-13). Most or all of these
practices are connected to Hindu temples, which had become powerful and
widespread throughout India during the second half of the first millennium.
When medieval digests “dharma-fied” pilgrimage, vow-taking, devotion, reli-
gious gifting, and pija, they had necessarily to draw extensively, sometimes
exclusively, from Puranic sources, because the earlier Dharmasastra field did
not consider these to be important enough to discuss in great detail, if at all, or
because the practices were unknown or did not exist at the time. Huge new
areas of dharma received elaborate exposition in the new digests. Other topics
such as vyavahara (legal procedure), ahnika (daily ritual duties), and sraddha
(ancestral offerings) had little need for Purana material and consequently
quote little from the Puranas.

What motivated dharma authors to incorporate new practices and institutions
into their direct scholarly consideration, when they had avoided them for many
centuries? To answer this question, we should again point to internal boundary
shifts within Hindu traditions. Several commentaries and digests in the period
beginning around the twelfth century warn against or dismiss outright the
proliferating texts of sectarian groups such as the Paicaratras and Pasupatas,
who were also building temple cultures dedicated to a form of worship that we
generally call Tantra, based on texts called either Tantras or Agamas.

The political and economic successes of temple-centered, sectarian com-
munities in the second half of the first millennium c brought prestige to
their Agamas and theologies. This social and textual success threatened the
preeminence of Vedic Brahmanism and its different social organization. Vedic
Brahmins were already busy defending their tradition against Puranic and
Itihasic Brahmanism, when Agamic Brahmanism demanded a theological and
philosophical refutation of its own. In response, we see a reconciliation of
especially the Puranic and Vedic Brahmins, an alliance intended to undermine
the growing power and position of Tantric Brahmins in temples patronized
by rulers and lords of medieval Indian states. The nibandha genre within



Social and Literary History of Dharmasastra 37

Dharmasastra, therefore, should be explained as a response not so much to the
incursions of Islam (see Pollock 1993: 105-6) as to the growing success of
Agamic Brahmanism and its sectarian temples and monasteries.® Dharma
authors used the fuller range of religious life, practice, and theology in the
Puranas and, to a lesser extent, the epics to forge a new orthodoxy for “Vedic”
Hinduism.

It is important to note, however, that the rejection of the Pancaratras and
Pasupatas in dharma texts of the twelfth and thirteenth centuries (see Apar-
arka in Olivelle 2016a: 148ft.) yielded to cautious acceptance in the seven-
teenth century in the Viramitrodaya of Mitramisra, a subcommentary on the
Mitaksara commentary on the Yajiiavalkya Dharmasastra. Mitramisra states,
“the word ‘treatise’ [in a passage cited from the Bhavisya Purana in support of
YDh 1.3] should be understood to include the Pafcaratra texts also, because
they, too, have authority just like the treatises of Manu and the rest.” Later,
relying on another author, he continues:

Taking all this into consideration, Sridattopadhyaya strenuously asserts that the
claim that the mention of the Paficaratra in the discussion of daily rites is baseless is
itself baseless. Likewise, the idea that the scriptures of the Pafcaratras, Pasupatas,
and others are indeed authoritative in the portions where they do not contradict the
Veda is stated in the Pdarijata and is made with great intensity in the settling of
matters approved by all learned men. ... even though the Kalpataru says no.'’

Whether or not Mitramisra’s case can be substantiated, the interest of his
argument lies in the fact that he makes it at all. The prestige and power of the
Pafcaratra and Pasupata was growing such that a twelfth-century Dharma-
gastra author could harshly reject them, while a seventeenth-century com-
mentator could not and, in fact, seemed inclined to accept them meaningfully
into the scheme of dharma. The intellectual history described here reveals
both the internal tensions and negotiations within Hindu theological circles
and the propensity for Hindu traditions such as Dharmasastra to change
through incorporation, accretion, and domestication of other traditions.
Along with this acute pressure to recognize Hindu temples as more than
peripheral institutions, Dharmasastra authors in the twelfth century cE also
faced a palpable uncertainty in the state of their own textual tradition (Brick
2015: 15-21). Many of the “root-texts” of Dharmasastra—Brhaspati, Katyayana,

8 We cannot say that Islam had no impact at all as a circumstantial factor in the production
of digests, but the texts themselves point rather to the Agama and Tantra traditions as the causal
factor that led to the importation of Purana material into the Dharmasastra.

® smrtipadena paficaratrany api grhyante tesim api manvadismrtivad eva pramanyat (p. 10).

10 etat sarvam abhisandhdyahnike paficaratranirmilatvabhidhanam nirmilam iti $ridatto-
padhyayanam simhanddah | paficaratrapasupatadiny api Sastrani vedaviruddhabhage prama-
nam eveti parijatas ceti sakalasistanumatarthavyavasthapane krtam bahubhir avesair iti. .. neti
kalpataruh (p. 12). The texts referred to are uncertain. We have been unable to trace these lines
of thought to either the well-known Parijata of Madana or the Krtyakalpataru of Laksmidhara.
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Vyasa, Pitamaha, Sankha-Likhita, and so on—are known to us only through
their citation in the medieval digests and commentaries. A few famous texts
have full and multiple commentaries through which we now have complete
root-texts. In most cases, however, we only know authors’ works through the
extensive citations found in medieval digests. That fact suggests that an
additional motivation for the digesting of Dharmasastra material beginning
in the twelfth century ce was a fear of losing core teachings of the tradition.
The textual foundations of Dharmasastra may have been in a precarious
situation and the digest writers did the philological work to preserve important
texts that might otherwise have been lost forever. Digest authors, therefore, may
also be seen as producing and promoting a canon of Dharmasastra arranged by
major theme. The same impulse may have underlain the doxography/summary
genre in the tenth century or so, but it was the digest format that succeeded in
saving key texts from the uncertainty that reigned in this period.

Turning now to the authors themselves, the most comprehensive review of
both major and minor commentators and digest writers will long remain the
first volume of Kane’s History of Dharmasastra. He provides details of the
commentators’ biography, date, extant works, manuscripts, style, and contri-
bution. Here, we have selected just five whom we consider to be representative
of the tradition, either because the author made a unique contribution or
because he exemplifies an authorial type.

MAJOR COMMENTATORS AND DIGEST AUTHORS
Medhatithi

Perhaps the most creative and intriguing commentator in the Dharmasastra
tradition was also one of the earliest. Medhatithi, son of Virasvamin, hailed
from Kashmir and lived in the latter half of the ninth century ce. His complete
commentary on the Laws of Manu was later known simply as “The Commen-
tary” (Olivelle 2016a: 122). His work is referred to in many later dharma texts
with great frequency and deference. A new copy of his commentary was
ordered by King Madanapala in the fourteenth century ck in order to complete
a damaged, partial copy in his library (Biihler 1886: cxxv). Such restoration
(jirnoddhara) indicates the continuing importance of Medhatithi’s work even
centuries later.

Where some commentators remain content with rudimentary commentar-
ial services such as word glosses, syntactical reconstructions, and breaking up
compounds, Medhatithi elaborates, often in considerable detail, both on the
likely motivations behind a rule or line of thought and on its religious, legal, or
philosophical implications. Medhatithi’s reputation, therefore, derives from
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the fact that his “commentary” is also a text of great originality and, as such,
exerted great influence over the later tradition. Derrett captures his distinctive
quality when he writes, “in the course of his exposition he continually brings
in views opposed to his own, and disposes of them by reasoning, rather than
by the citation of conflicting texts from other smrtis, which is, all too often, the
method adopted by his successors in the science” (1967: 176). In other words,
Medhatithi had influence and renown because he was far more than a
harmonizer of texts.

In several places, Medhatithi deflates the pompous and literalist claim that
all dharma is based on the Vedas. Drawing both on general word usage and on
reasoned argument, he instead differentiates several nuanced meanings of
dharma, most of which bear no connection to the Vedic texts as such. Laws
for specific groups such as families, castes, guilds, and regions are dharmas
(MDh 1.118); so also are actions that bring benefits of a worldly nature; so also
are the reasoned pronouncements of a sage; and the norms accepted by good
people as if they were based on the Vedas (MDh 2.6). Even the acts and edicts
of a king must be counted as dharma even though “not all of them have the
Veda as their root” (Olivelle 2016a: 138).

From the other side, Medhatithi, more than many dharma authors, puts clear
emphasis on reasoning as essential to ethics, meaning what good people should
do. Such reasoning moves between common sense and case-based reasoning in
a legal sense. When dealing with documents as legal evidence, for example, he
writes, “it is not possible to invalidate true facts of the situation simply because
they contradict a statement in a text” (Olivelle 2016a: 239). Time and again,
Medhatithi deftly moves between careful analysis of the textual norms, consid-
erations of public opinion, and logical argumentation. The result is a pragmatic
jurisprudence that conforms to a realist approach to law.

One final aspect of Medhatithi’s achievement deserves attention. He wrote,
as Derrett (1976b: 176) put it, “prior to the puranic contamination of the
dharmasastra.” As we have seen, the acceptance and appropriation of
the Puranas as standard sources of Dharmasastra material ushered in major
changes to the tradition as a whole. For contemporary scholars, the historical
value of Medhatithi’s work derives not only from its inherent intellectual
merits as religious jurisprudence but also from the fact that it captures an
understanding of dharma in Dharmasastra that precedes many critical innov-
ations in and expansions of the overall system of dharma.

Vijfianesvara
The most influential commentary in the Dharmasastra tradition was the

twelfth-century Mitaksara (Concise Summary) by Vijiianesvara, an explan-
ation of the Laws of Yajfiavalkya. Born in the Bharadvaja lineage (gotra), he
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was the son of a teacher named Padmanabha-bhatta and the student of
Uttama. He served at the court of the Calukya king Vikramaditya VI
(d. 1127 cg) and lived in the capital city of Kalyana, today’s Basavakalyan in
northeastern Karnataka. Vijiane$vara described himself as an ascetic and
scholar (yogin, pandita, paramahamsa, parivrdjaka) and not as a lawyer or
jurist, as so many colonial-period authors asserted.

In Kane’s estimation, the significance of the Mitaksara is equal “to that of
the Mahabhasya of Patafijali in grammar or to that of the Kavyaprakasa of
Mammata in poetics” (Kane I: 599). Like these other watershed texts in their
fields, Vijiianesvara’s distillation of Hindu religious law was not the first, but
the best, summary statement of the received wisdom about dharma (Davis
2015). As far as the tradition was concerned, Vijiidnesvara struck the right
balance between the scholastic harmonization of prior texts and the reasoned
interpretation of difficult legal and religious principles. For the most part, his
comments aim to elucidate the full meaning of a rule through the standard
repertory of word glosses, syntactical clarifications, brief illustrative examples,
and parallel citations from other root-texts. Such analysis he provides con-
sistently over the course of the entire root-text. In several places, however, he
goes further by providing long discussions of technical matters, contradictory
texts, and central issues of dharma.

Vijiidne$vara’s genius seems to lie in the fact that he can make innovative or
controversial ideas seem natural, as though they were long part of the trad-
ition. Like Medhatithi, Vijiianesvara’s work is a commentary that follows the
structure and logic of its source. Unlike Medhatithi, Vijiiane$vara also quotes
extensively from many other Dharmasdastra texts both in support of his
interpretation and as a way to expound on related topics not expressly
addressed in the root-text. In this way, his work bridges the generic gap
between commentary and digest. Though Yajhavalkya says nothing about
inheritance by birth (certainly the most famous doctrine in the Mitaksara),
Vijiiane$vara (at YDh 2.113-4) skillfully weaves together a host of other rules
of dharma and principles of Mimamsa to show, first, that ownership and
property arise from worldly or social convention and, second, that partition at
the time of inheritance must therefore divide what the heirs already own by
virtue of their birth in the family (Rocher and Rocher 2001). In the same way,
Vijiiane$vara provides illuminating exegeses of kinship, caste, ancestral rites,
legal procedure, and expiation, without overwhelming his source.

The influence of the Mitaksara is shown first by the fact that it is the only
Dharmasastra text to have been rendered into vernacular languages of India,
namely Tamil and Telugu, plus Persian. Examples of Dharmasastra not in
Sanskrit are exceedingly rare. More directly, H. T. Colebrooke, the dominant
British judge and Orientalist in Calcutta in the early nineteenth century,
named the Mitaksara and the Dayabhdga of Jimutavahana as the key texts
of two “schools of Hindu Law.” Rocher (2012: 120) has shown that this
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division of Dharmasastra into “schools” was a colonial invention. Neverthe-
less, it was no accident that Colebrooke selected the Mitaksara as the principal
text of “Hindu law” for all of India except Bengal. Though his division was
artificial (mirroring the traditional divisions of Islamic law), Colebrooke
simply echoed the high regard and widespread influence of the Mitdksara in
many parts of India.

Laksmidhara

Among the most voluminous and wide-ranging works of Dharmasastra and
the very earliest surviving examples of the nibandha or “digest” genre is
the encyclopedic Krtyakalpataru (The Wishing Tree of Duties). In fact, so
far as we know, its author, Laksmidhara, invented the digest form within
Dharmasastra and his work thus ushers in a major new period in the history of
the tradition. Laksmidhara identifies himself as a high-ranking minister of a
king Govindacandra, whom scholars have conclusively identified as a ruler of
the same name belonging to the Gahadavala dynasty, centered in modern-day
Kannauj. Because epigraphic evidence allows us to establish the period of
Govindacandra’s reign as roughly 1114-54 cg, Laksmidhara’s work can con-
fidently be dated to this same period.

As a treatise on Dharmasastra, the Krtyakalpataru is divided into fourteen
large “books” or kandas, which in their printed editions range in length from
182 to 834 pages. Thus, taken in its entirety, it is a massive work, surpassed in
size among Dharmasastra works by only the seventeenth-century digest Vir-
amitrodaya. It likewise covers an extremely wide array of topics, as is indicated
by the titles of the twelve books of the Krtyakalpataru that have been conclu-
sively determined:

1. Brahmacarikanda (“Book on Students”).
2. Grhasthakanda (“Book on Householders”).
3. Niyatakalakanda (“Book on Daily Rituals and Rituals for Fixed Times”).
4. Sraddhakanda (“Book on Rites to the Ancestors”).
5. Danakanda (“Book on Gifting”).
6. Vratakanda (“Book on Vows”).
8. Tirthakanda (“Book on Pilgrimage”).
10. Suddhikanda (“Book on Purification”).
11. Rajadharmakanda (“Book on Statecraft”).
12. Vyavaharakanda (“Book on Judicial Procedure”).
13. Santikanda (“Book on Propitiatory Rites”).
14. Moksakanda (“Book on Liberation™).

Unfortunately, of these twelve books, the Santikanda has not yet been
edited and published. Moreover, the identities of the seventh and ninth
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books remain unclear. The printed edition of the Pratisthakanda (“Book on
Image Consecration”) likely corresponds to either a substantial part or the
entirety of one of these two books, while the other missing book probably deals
with the topic of penance (prayascitta) (Brick 2015: 2-3). In any case, given
the breadth of topics that it treats in great detail, one can rightly characterize
the Krtyakalpataru as a virtual encyclopedia of orthodox Brahmanical dharma
during the medieval period.

Importantly, many of the topics dealt with in Laksmidhara’s work—such as
particularly religious vows, pilgrimage, and image consecration—receive scant
treatment within the Dharmasastras themselves, but are subjects of much
discussion in the Puranas—a class of texts often disparaged in earlier Dhar-
masastra texts, as we have seen. Thus, in composing his books dealing with
these topics, Laksmidhara necessarily cites quite heavily from various Puranas.
And, insofar as he does this and, thereby, incorporates Puranic texts and
subjects into Dharmasastric discourse for the first time, his Krtyakalpataru
represents a significant departure from the preceding tradition.

The other obvious way in which the Krtyakalpataru significantly departs
from earlier works of medieval Dharmasastra is its general dearth of com-
mentarial passages. Indeed, although the Krtyakalpataru contains a signi-
ficant number of commentarial glosses in some places, as well as occasionally
more substantial exegesis, it generally contains so little in the way of
commentary that this could hardly have been the text’s primary purpose.
Instead, it seems to be, first and foremost, an authoritative, fairly compre-
hensive, and topically arranged collection of smrtis on dharma, rather than
an exegetical work per se. For this reason, the Krtyakalpataru must also be
understood as a response to widespread uncertainty regarding the contents
of these Brahmanical scriptures during the early second millennium.

Devanabhatta

Devanabhatta—whose name is also sometimes spelled Devannabhatta or
shortened to simply Devana—is the author of an early and especially erudite
and illuminating digest on dharma called the Smrticandrika (Moonlight
on the Tradition). Sadly, we have even less historical information about
Devanabhatta than we do about the authors of many other nibandhas. One
major reason for this is the absence of introductory verses and closing
remarks of the type found in numerous other digests and commentaries,
wherein authors give at least some basic information about themselves, such
as the names of their patron kings and home-cities. Despite the general lack
of information regarding Devanabhatta himself, however, his work can be
confidently dated to the period 1150-1250 ck, based upon its references to
earlier commentaries and the citations of it found in certain later works.
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Moreover, Devanabhatta was undoubtedly of South Indian origin, as is
indicated, for instance, by the Smrticandrika’s particularly strong influence
in the region and its ardent defense of cross-cousin marriage—a distinctively
South Indian custom.!' Unfortunately, however, Devanabhatta’s more pre-
cise provenance remains uncertain.

Like the earlier Krtyakalpataru, the Smrticandrika is divided into a number of
lengthy books (kanda). But unlike the Krtyakalpataru, it provides no clear
indication as to the total number of these books. At present, five books of the
Smrticandrika have been published, which may or may not comprise all of the
work’s total kandas.'> These published books of the Smrticandrika are as follows:

1. Samskarakanda (“Book on Life-Cycle Rites”)—this book covers the rites
and duties of a twice-born man from his conception up through his
marriage.

2. Ahnikakanda (“Book on Daily Rites”)—this book covers the regular rites
and duties of a twice-born householder.

3. Vyavaharakanda (“Book on Judicial Procedure”)—the longest of the
Smrticandrika’s books, this deals with the settlement of legal disputes
in a royal court of law.

4. Sraddhakanda (“Book on Rites to the Ancestors”)—this book treats the
ritual disposal and commemoration of deceased relatives.

5. Asaucakanda (“Book on Impurity”)—this book lays down and analyzes
the various rules surrounding the impurity stemming from the birth and
especially the death of a relative.

From the above descriptions, it would seem that the life of a typical twice-
born man, beginning with conception and ending with death and its ritual
ramifications, provides the basic underlying structure of Devanabhatta’s work.
Furthermore, as one can see, the Smrticandrika does not treat in detail a number
of subjects, such as gifting, vows, and liberation from cyclical rebirth, to which
the Krtyakalpataru devotes entire separate books. And it is primarily for this
reason that the Smrticandrika is a much shorter work, although still large. It is
noteworthy, however, that like the Krtyakalpataru, the Smrticandrika appears to
have an especially strong interest in the adjudication of lawsuits (vyavahara), for
both works contain exceptionally long books on the topic.

Aside from the breadth of topics covered, probably the most striking
difference between the Smrticandrika and the Krtyakalpataru is the presence
of abundant and tightly argued exegetical passages throughout the former
work, whereas such passages are largely absent from Laksmidhara’s digest, as

' See Samskarakanda pp. 184-200.
12 For instance, Kane (I: 738) states that Devanabhatta appears to have also written a book on
penance, but gives no indication as to the basis of this claim.
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mentioned above. Consequently, among the surviving nibandhas that attempt
to cover something approaching the entirety of Brahmanical dharma, the
Smrticandrika is the first to incorporate commentary of the type one finds
in the celebrated earlier works of Medhatithi and Vijiianesvara. Devanabhatta
should, therefore, be regarded as one of the most learned and creative authors
in Dharmasastra. His organization of topics and commentarial elaboration are
unsurpassed in the tradition, a model of careful philological synthesis and
lucid exposition.

Nilakantha

Like his predecessors Laksmidhara and Devanabhatta, Nilakantha Bhatta is
the author of a massive, multivolume digest that treats in detail all or at least
most of the major topics falling within the broad rubric of Brahmanical
dharma. Nilakantha identifies his royal patron as the minor king Bhagavan-
tadeva, who ruled the small North Indian city of Bhareha near the confluence
of the Chambal and Yamuna rivers. And it is no doubt in honor of his royal
patron that Nilakantha entitled his digest the Bhagavantabhaskara (Bhaga-
vanta the Sun). Playing on the sun metaphor in his digest’s title, he then
referred to each of its various books as a mayiikha, which means “ray of light”
or “beam.” In total, the Bhagavantabhaskara consists of twelve such mayiikhas
(“rays”). These are:

1. Samskaramayiikha (“Ray on Life-Cycle Rites”).

. Acaramayukha (“Ray on the Proper Conduct of a Householder”).

. Samayamayukha (“Ray on Rites for Particular Times”).

. Sraddhamayikha (“Ray on Rites to the Ancestors”).

. Nitimayiikha (“Ray on Statecraft”).

Vyavaharamayitkha (“Ray on Judicial Procedure”).

. Danamayiikha (“Ray on Gifting”).

. Utsargamayiikha (“Ray on Donating Public Works”).
9. Pratisthamayitkha (“Ray on Image Consecration”).

10. Prayascittamayiikha (“Ray on Penances”).

11. Suddhimayiikha (“Ray on Purification”).

12. Santimayitkha (“Ray on Propitiatory Rites”).

© N UA W

In addition to the Bhagavantabhaskara, Nilakantha also wrote a work on
judicial procedure called the Vyavaharatattva, which seems to be an abridg-
ment of his earlier Vyavaharamayiikha.

Compared with most authors of Dharmasastra works, the personal history
of Nilakantha can be constructed in unusual detail.'> He hailed from the

13 Interested readers should refer to Kane and Patwardhan (1933: ix—xii). More recently, see
O’Hanlon 2010 and 2011.
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well-known Bhatta family of North Indian Brahmins, which is famous for
the many learned and prolific Sanskrit scholars that it has produced.
Of particular relevance in this regard is Nilakantha’s paternal first cousin,
Kamalakara, who wrote several well-known works on Dharmasastra, includ-
ing the Nirnayasindhu, a highly influential general treatise on the topic, and
the Siidrakamaliakara, a fairly novel text that focuses on the rights and duties
of Stidras. Based upon various pieces of evidence, including the dates of some
of his relatives, Nilakantha’s literary activity can be confidently dated to the
first half of the seventeenth century.

Thus, Nilakantha lived and wrote at the height of the Mughal Empire and in
a location not far removed from the seat of Mughal power. Bearing this in
mind, it is striking—at least to those unaccustomed to Brahmanical literature’s
ubiquitous silence on contemporaneous events—that his work says essentially
nothing about Islam or the subordinate position of Hindu monarchs at the
time. To the contrary, judging by its form and content, the Bhagavantabhas-
kara could have been written centuries earlier and virtually anywhere in the
Indian subcontinent.

Despite its typical silence on historical matters, Nilakantha’s work, along
with many others, shows the continuing vitality of older Dharmasastra literary
forms and practices well into the seventeenth century, even in those areas of
South Asia where Islam had become the dominant religion of royal power.
Although by no means a radically innovative text, the Bhagavantabhdskara is,
nevertheless, a work of deep erudition that regularly displays thoughtful and
original engagement with the smrtis and earlier commentaries. Nilakantha
stands in for comparable works of the early modern period (Todaramalla and
Mitramisra), during which North India in particular experienced a renais-
sance of Sanskrit learning that has only begun to be revealed again.
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Epistemology of Law
dharmapramana

Patrick Olivelle

At one point in his discussion of dharma, Apastamba, author of the oldest
extant Dharmasastra, appears to show both exasperation at every Tom,
Dick, and Harry trying to teach dharma and an awareness of the difficulties
surrounding the epistemology of dharma when he exclaims: “Dharma and
adharma do not go around saying: ‘Here we are!’ Nor do gods and Gandharvas,
or the ancestors declare: “This is dharma. This is adharma’ (ApDh 1.20.6). He
tells his readers not to become “vexed or easily deceived by the pronouncements
of hypocrites, crooks, infidels, and fools” (ApDh 1.10.5). Who were these
hypocrites, crooks, infidels, and fools? And what were they saying about
dharma? We will never know, although I will present below some educated
guesses; but at least this much is clear: dharma was a concept and term over
which there were strong debates and disputes and thus a site of contention. This
was the reason, I think, why all the Dharmasastras begin with a section on the
epistemology of dharma: What is dharma? And how do we come to know it?

The explicit discussion of how we come to know dharma, about the
sources of dharma, is a unique and unprecedented feature of Dharmasastras;
no text of parallel expert traditions deals with this core issue." The ritual
texts—Srautasitras and Grhyasitras, belonging to the same textual corpus
of Kalpasutras as some of the texts on dharma—have no similar discussion
of their epistemic sources. Even in later times, the most that is offered is the
mythical origin of a particular discipline such as medicine or drama. These
unique epistemological discussions on dharma provide us with valuable clues
regarding the sociological and theological underpinnings of the term dharma
and its application to various legal sectors.

! For a more extensive discussion of the epistemology of dharma, see Olivelle 2016a.
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The epistemological discussions within the Dharmasastra tradition fit neatly
into broader concerns in the philosophy of law. In his pioneering and influen-
tial work The Concept of Law, H. L. A. Hart proposed a significant classification
of law into primary and secondary rules. Most of the rules in the Dharmasastras
fall into the category of primary rules or substantive law, that is, norms that
govern individual and group activities. Hart’s category of secondary rules, that
is, rules about primary rules, encompasses three groups: rules of recognition,
change, and adjudication:

While primary rules are concerned with the actions that individuals must or must
not do, these secondary rules are concerned with the primary rules themselves.
They specify the ways in which the primary rules may be conclusively ascertained,
introduced, eliminated, varied, and the fact of their violation conclusively deter-
mined. (Hart 2012: 94)

Epistemology deals principally with the rules of recognition: how do we come
to know the laws that apply to us? In the case of the Dharmasastras, how do we
come to know dharmag? It also deals with the ways in which laws, once in force,
may be changed or abrogated. These are the two issues dealt with in this
chapter. Rules of adjudication, on the other hand, provide criteria for deter-
mining whether a primary rule has been violated, identify individuals who are
competent to adjudicate, confer judicial powers on them, and provide legal
procedures to be followed in adjudicating cases in a court of law. We will deal
with this aspect of dharma in Chapter 22.

Gautama is the first to present in unambiguous terms the party line of the
Dharmasastra tradition and of its companion school Mimamsa with regard to
the epistemology of dharma when he opens his treatise with the thesis: “Veda
is the root of dharma” (vedo dharmamilam, GDh 1.1). Making “Veda” the
very first word of his treatise, Gautama clearly demonstrates the unrivaled
position of the Veda as the root or epistemic source of dharma; dharma is
essentially Vedic. This epistemological position, in Wezler’s (2004) felicitous
expression, is the vedamilatva ideology. Although Gautama does not appear
to take this final step, later scholars of Dharmasastra will present the Veda not
just as one, but as the sole epistemic source of dharma. If there are other
sources, as most authors will acknowledge, they are only secondary and
proximate and must go back to and be based on the Veda from which alone
they derive their authority. This position is clearly articulated at the very
beginning of the Mimamsa Stitra (1.1.2): “Dharma is something beneficial
disclosed by a Vedic injunction” (codanalaksano ‘rtho dharmah), complement-
ed by the exclusionary provision given later (PMS 1.3.1): “Because Vedic texts
are the foundation of dharma, anything lying outside the Vedic texts should be
disregarded” (dharmasya sabdamiltvad asabdam anapeksam syat).

This theological position, however, was not original or unchallenged, and
two of the earliest writers on the subject, Apastamba and the second-century
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BCE grammarian Patafjali, offer quite different explanations of the nature and
the major epistemic sources of dharma. Patafijali’s views are especially signifi-
cant and interesting because it comes from a scholar not directly attached to
the expert tradition of Dharmasastra. As we have already seen, Apastamba, in
stating explicitly that “gods and Gandharvas, or the ancestors do not declare:
“This is dharma. This is adharma’” (ApDh 1.20.6), appears to dismiss any kind
of divine revelation of dharma, something we find later in the opening scene of
Manu’s text.

Apastamba addresses the epistemological issue indirectly in the opening
sentence, defining the kind of dharma he will explore in his treatise: “Now,
then, we shall explain the dharmas derived from agreed-upon normative
practice. The authority is the agreement of those who know dharma; and
the Vedas”—athatah samayacarikan dharman vyakhyasyamah | dharmajia-
samayah pramanam | vedas ca | (1.1.1-3). Apastamba uses the technical term
pramana, also employed by philosophers dealing with logic and epistemology,
in this context with the meaning of “means of knowing” or epistemic source,
as well as of authority, especially in the context of scriptural sources recog-
nized in Indian logic as verbal authority (Sabdapramana). This usage will be
continued by later authors. Apastamba gives a twofold answer to this epis-
temological question. Dharma rests first on agreed-upon normative practice
and second on the authority of the Veda. The two words in this expression,
agreement and normative practice, give us an insight into what Apastamba had
in mind when he characterized dharma in this way. In Apastamba’s vocabu-
lary the term dcara refers specifically to normative practice that becomes a
source of knowledge with respect to dharma: one can learn dharma by
observing the practice of those who know and follow dharma just as one
can learn good Sanskrit—so Patafijali would argue—by observing the speech
patterns of particular individuals and communities. The term’s usage in the
grammatical texts shows that it refers to behavior patterns characteristic of a
particular group of people, behavior patterns that become models for others
to follow.>

The expression that qualifies dharma in the opening sentence of Apas-
tamba, then, indicates that the epistemic source of dharma is the normative
behavior patterns that are generally accepted. But accepted by whom?

% Patafijali’s use of the term also points to similar conclusions. On Katyayana’s Varttika on
Panini 1.1.1 (I: 10-11), dcara is opposed to jiiana (knowledge) and prayoga (application, usage).
Here dcdra is the general behavior pattern, while prayoga is a particular act, both of which are
opposed to jrigna (knowledge): one can know, for example, the various nonstandard words for a
cow (gavi, goni, etc.), but simply knowing these does not entail a fault or sin but only when one
actually uses them (prayoga). Even a stronger case for the meaning of acdra as behavior pattern
or practice that is habitual is found in his comments on Panini 3.1.11 (II: 21), where the
denominative word syendyate (“acting like a vulture”) is said to be used when a crow’s dcara
or behavior pattern resembles that of a vulture.
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According to Apastamba, by those who know dharma (dharmajia). This is a
somewhat circular argument: how would one know that some people know
dharma, when it is through their conduct that one comes to know dharma in
the first place? Or, were the dharmajria a demographically identifiable group
similar to $ista of Patafjali? This is a problem similar to that confronted by
Patafjali (Ch. 1.IL: 2) in defining the category “cultured elite” (Sista). Patafijali
resorts to the notion of a cultural or sacred geography (arydvarta), the region
where the cultured elite live, while Apastamba does not directly address
the issue.

The second way to know whether a particular practice is authoritative is to
see whether it is enjoined in the Vedas. Note, however, that the Vedas are
given here only as an external check regarding the validity of a particular
practice of a particular community; it is not given as the direct source of
dharma and, unlike the prominence given to it by Gautama, it is here tucked
away at the very end of the passage. That for Apastamba the Veda is not the
single source of dharma is clear also from his statement at the very end of his
treatise (ApDh 2.29.11-2.29.15) that dharma can be known from women and
Stdras. This position is astonishing, given that in the mainstream of Brah-
manical theology it would have been inconceivable to present Siidras and
women as having access to Vedic knowledge or as models of correct behavior.

The second-century BCE grammarian Patafijali draws an interesting and
significant parallel between correct Sanskrit and proper dharma. For him,
there are two distinct and parallel domains of correct Sanskrit, the “Vedic”
(vaidika) and the “worldly” (laukika).® The first is found in the extant Vedic
texts, and the second, correct contemporary Sanskrit, in the speech of a special
group of Brahmans whom he identifies as “cultured elite” (sista). What is
significant for our discussion is that these two categories also comprehend the
Vedic and the worldly realms of law. The dual domains of dharma of
Apastamba parallel the two domains of Sanskrit in Patafijali.

The examples of worldly speech given by Pataijali are not common every-
day expressions but, significantly, are all derived from Dharmasastric state-
ments. What is significant here is that for grammarians both the Veda and the
“world,” the two domains of Sanskrit, are authoritative with respect to correct
Sanskrit. This authoritative nature of the “world” is carried over into the
framework of dharma when Patafijali cites worldly injunctions. Clearly, not
everything that is said or done in the world is so authoritative. Thus world for
Patafjali referred to Dharmasastra. We have confirmation of this conclusion.

* Deshpande (1993: 17-32) has shown that for Patafijali the terms laukika and vaidika refer to
the two distinct subdomains of Sanskrit language. What is significant for our investigation is that
laukika in the realms of both language and law refers to areas that are distinct from the Vedic and
reflect the usages of living and historical communities. Patafjali is commenting on these terms
that are used by Katyayana: Varttika 2 on Panini 1.2.45 (I: 217); 15 on 6.1.1 (III: 3); 5 on 6.1.83
(IIL: 55); 2 on 6.2.36 (III: 125).
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The two examples of not killing Brahmans and not drinking liquor that
Patafjali (on Panini 6.1.84; III: 57-8) takes to be worldly are cited by him
again in his comments on Katyayana’s statement (Varttika 39 on Panini
1.2.64), which reads: “And so also the Dharmas$astra.” And as an example of
such a statement Pataijali gives the two injunctions: “One should not kill a
Brahman. One should not drink liquor.” Clearly, for Patanjali world and
Dharmasastra are, if not synonyms, at least equivalents with respect to
authoritative speech. So for Patafjali, just as for Apastamba, large areas of
the Dharmasastra, the rules regarding proper conduct, are not derived
from the Vedas but from normative practices in the world. For Pataiijali, more-
over, these practices come encoded in injunctions that are part of texts, and it is
these textual forms, that is, the Dharmasastra, that invest them with authority.

Two authors of Dharmastitras who come after Gautama, namely, Baudhayana
and Vasistha, advance the discussion of epistemology only marginally. Both
authors take the category of “recollection” (smrti), introduced as a root of
dharma by Gautama, as not simply orally articulated recollections but actual
texts that record the authoritative recollections of the Brahmanical elite, which
is the general meaning ascribed to this important category in later Indian
literature. Yet neither Baudhayana nor Vasistha explains what precisely these
“texts of recollection” are. It seems unlikely that the category is self-referential,
which would be tautological: the dharma that they are expounding in their
texts cannot have as its authoritative source the very texts they are composing.
We will have to wait until Manu to have this question answered.

Whereas Gautama presents the practice of “those who know the Vedas” as
an epistemic source of dharma, both Baudhayana and Vasistha use instead the
expression “cultured elite,” who are presented as the standard for correct
dharma as they are for correct Sanskrit in Patafjali. But we see the authors
still groping for a proper technical term to use with regard to the behavior
patterns of these individuals that provide the basis for dharma. Baudhayana
uses the term dgama with a meaning something like traditions that have come
down from generation to generation. Elsewhere in his text, Baudhayana
uses the expression Sista-smrti, that is, the recollection of the cultured elite.
Vasistha, on the other hand, uses the term dcara, normative practice, already
employed by Apastamba and Patafjali, and this term will become the standard
in later Dharmasastras for the third epistemic source of dharma.

One other significant innovation introduced by Vasistha is the term $ruti in
place of Veda in discussing the epistemic sources of dharma. The term literally
means “hearing or what is heard,” and it emphasizes the aural nature of the
Veda; you can actually hear it being recited at any given point in time. And
Vedic recitation is a central duty of every Brahman. One can find out the exact
textual form of a Vedic passage from this hearing, and not its gist or meaning.
The term is probably related to the pedagogy of Vedic instruction; the students
recite exactly what they hear from the mouth of the teacher. Vasistha’s text
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represents the first use of this important term in the discussion of legal
epistemology, and its use by him in the coordinative compound sruti-smrti
(scripture and text of recollection) referring to the dual textual sources of
dharma, will become standard in later legal literature.

The three major treatises of the first millennium ck, those ascribed to
Manu, Yajiiavalkya, and Visnu, present new elements and raise new issues
into the discourse on the epistemology of dharma. As we have seen in
Chapter 1, Manu introduces several literary innovations including a frame
story presenting his text as the work of the creator god himself, and on the
issue of the sources of dharma Manu gives not three but five: “The root of
dharma is the entire Veda, as also the recollection and conduct of those who
know it; likewise the practice of good people, and satisfaction of oneself”
(MDh 2.6). The first part of this statement is almost identical to Gautama’s,
but Manu then appends two other sources: practice (dcdra) of good people
and satisfaction of oneself.* The latter is repeated by Yajfiavalkya, but it had
little impact on later discussions. The former, on the other hand, in the
handy expression saddcara (conduct of the good) becomes the standard
third source of dharma; Yajhavalkya, for example, gives this while dropping
the category practice of those who know the Veda. By substituting good
people for people (i.e., Brahmans) who know the Veda, Manu has broadened
the authoritative community. This was a smart move, because broad swaths
of dharma, such as the dharma of villages, families, and corporations,
cannot be located among just people who know the Veda, and good people
connects it to the deeply moral connotation of dharma in Manu’s under-
standing of the term.

Another significant development concerns the ambiguous term recollection
(smrti): is it simply live memory or memory fixed in texts, or both? If it
consists of texts, what are they? Manu clears up this ambiguity with the
straightforward statement: “Scripture” (sruti) should be recognized as the
Veda and “recollection” (smrti) as Dharmasastra (MDh 2.10). In the early
texts, recollection is presented as the source of dharma and thus external to the
texts that the authors are engaged in composing. Manu, on the other hand,
identifies recollection with these very texts on dharma and specifically with his
own composition. Recollection that remained ambiguous in the zone between
living recollection and textualized recollection is now firmly and unambigu-
ously presented as Dharmasastric texts.

The second phase in the epistemology of dharma is represented by the major
commentaries on Manu and Yajiiavalkya composed between the fifth and
ninth centuries ce. These commentators take as their basis the epistemology

* For the last epistemic source of dharma, see Davis 2007a. The connection, if any, between
acara and sila is a subject of discussion by Manu’s commentators, especially Medhatithi in his
long and detailed gloss on MDh 2.6.
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of dharma presented in the Dharmasastras that we have discussed above. In
particular, they all assume as a fundamental principle that Veda is the sole
foundation of dharma, even though some, like Medhatithi, think that some
kinds of dharma may be extra-Vedic. We find this basic principle articulated
at the very beginning of the foundational text of Mimamsa: “Dharma is
something beneficial disclosed by a Vedic injunction”—codanalaksano ‘rtho
dharmah (PMS 1.1.2). They also take for granted that smrtis are also a legit-
imate epistemic source of dharma. Even though they also accept proper
conduct as a third epistemic source, their discussion focuses primarily on
smrtis and their relationship to the Veda.

The two statements—Veda is the sole epistemic source of dharma, and
smrtis constitute a valid epistemic source of dharma—create a serious theor-
etical and theological problem for our authors. The two, prima facie, appear to
be contradictory. The easy solution is to ditch the second proposition and
affirm unambiguously that the Veda is not only the primary but also the sole
epistemic source of dharma; what is outside of the Veda, what is not found in
the Veda, is not and cannot be dharma. This extreme conservative position is
held by a hypothetical opponent (pirvapaksa) whose arguments are presented
in PMS 1.3.1 and by all our commentators. He could possibly be just a straw
man, a foil used by our authors to present and then rebut his arguments and
thereby buttress their own positions. Yet, I think this hypothetical opponent
probably represented the real views of a segment of the thinkers in the
Mimamsa tradition and, perhaps, even in Dharmasastra itself. I base this,
among others, on Visvaripa’s commentary on Yajiiavalkya (1.7), which
reproduces an almost excessively long argument of the opponent that, in the
printed text of the original Sanskrit, occupies over eight pages, including
objections raised by the opponent’s opponents. However, this extreme
position never established itself in the mainstream of either Mimamsa or
Dharmasastra.

So we are left with both horns of the dilemma: how can one hold on to both
the Veda and smrti as valid epistemic sources of dharma? Two solutions,
neither without serious problems and undesirable consequences, are offered:
(I) The first, already proposed by Sabara (fifth century ct), the commentator of
the Mimasa Sitras, posits that the Vedic texts extant today do not comprise
the entire Veda; many texts have been irretrievably lost. It is the memory of the
basic injunctions contained in these lost texts—not their exact verbal form but
the gist of their content—that is preserved in the smrtis. So, these latter texts
are actually rooted in the Veda: vedamiila. This theory, therefore, posits two
kinds of Vedic texts available to us. The first consist of texts actually recited in
contemporary Vedic schools, and they are referred to by the technical tem
“perceived Vedic texts” (pratyaksasruti). The second, on the other hand, are
Vedic texts whose existence must be inferred on the basis of injunctions given
in smrtis (and by extension in normative practice or dcdra), and they are
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referred to as “inferred Vedic texts” (anumitasruti).” (II) Kumarila, writing a
subcommentary on Sabara a couple of centuries later, is quite troubled by the
implications of this theory. If the smrtis are based on the Veda and thus
authoritative, what is to prevent Buddhists and others from claiming a similar
status to their own heterodox scriptures? To obviate such drawbacks inherent
in the theory of a lost Veda, Kumarila proposes a novel solution to the
problem of the connection between smrtis and the Veda. He says that all
smrtis are based not on some hypothetical lost Vedas but on currently
available Vedic texts. Then why can we not find them? Because, Kumarila
contends, the Vedic branches that preserve their respective Vedic texts are
scattered (viprakirnasruti) across the vast country of India and no single
individual is able to collect and study them all at any given moment. To
help people find out the entirety of the Vedic dharma contained in the texts of
all these branches, the authors of smrtis presented the content of those texts
not verbatim but in their own words and in a logical order. Thus, Kumarila
presents the novel proposition that there cannot be any contradiction between
Vedic provisions and those of smrtis. Thus, all injunctions found in smrtis
have an authority equal to that of explicit Vedic texts, and when two smrtis or
a smrti and a Vedic text contradict each other, there is an option or, more
likely, according to Kumarila, a simple inability on our part to understand the
specific scope of each injunction.

There is a divide, however, between the scholars representing Mimamsa and
those belonging to the Dharmasastra tradition. Although the two scholarly
enterprises are joined at the hip, their focus is different. Mimamsa has a
narrow focus in its preoccupation with the interpretation and correct per-
formance of Vedic ritual. Dharmasastric scholars, on the other hand, have
broader perspectives and interests: they have to deal with the real life situ-
ations of individuals and social groups, with differing customs and norms of
different regions and groups, with court procedures and the resolution of
disputes, and with the civil and criminal laws governing societies. Can one
expect to find all these diverse laws in the Veda, which by definition is supra-
historical and cannot be seen to engage in temporally or geographically
specific issues?

This epistemological conundrum is often left without direct engagement or
resolution, but Medhatithi, possibly the greatest jurist of ancient India, pro-
vides a forthright answer: not all of dharma is based on the Veda. In his
comments on the duties of a king (MDh 7.1), he acknowledges that “the
dharmas explained here have their roots in various epistemic sources; not all
of them have the Veda as their root”—pramanantaramula hy atra dharma
ucyante na sarve vedamiilah. He presents five possible answers to the

> This must have been a very old interpretive tool, because a version of it is already given by
Apastamba (1.12.10-1.12.12; 1.4.5-1.4.10).
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relationship of texts of recollection to the Veda and finds them all wanting. So,
then, what solution does the great jurist present to this dilemma? Being one of
the most refreshingly frank and honest scholars of the period, he is able to
throw up his hands and admit defeat. His basic answer is that there must be
some sort of a connection between the texts of recollection and the Veda, but
we have no idea what that connection might be! He concludes enigmatically:
“There is no authority, however, to specify the particulars, nor is it useful.” But
after reviewing the five alternatives, he presents a clearer conclusion:

Therefore, there certainly exists a connection between the Veda and Manu and
others with respect to this issue (dharma). It is, however, impossible to determine
the specific nature of that connection. When people who know the Veda have the
doggedly resolute conviction that something must be carried out, then it is
appropriate to assume that it is, indeed, rooted in the Veda and not rooted in
something else, such as an error. In this way, an assumption comes to be made
with respect to the cause that is in keeping with that conviction.®

The third phase of the epistemology of dharma is represented by commen-
taries and legal digests produced in the second millennium ce. With rare
exceptions, the deep interest in this topic exhibited by the scholars of
the earlier period is absent among those of the second millennium. Most
frequently they simply give the epistemic sources of dharma found in the
Dharmasastras with minimal comment and do not engage seriously with
the many theoretical problems raised by them. The intellectual milieu was
probably different, and new issues probably came to dominate the conversa-
tion. That dharma was based on the Veda and smrtis was taken as a given.
Only Apararka (commenting on YDh 1.7) takes seriously the epistemological
issues in the context of the rising importance of Hindu sects, both Vaisnava
and Saiva, and the prominence of their respective sacred texts. Buddhists and
Buddhist texts that loomed large in the discussions of the scholars of the
second phase are, for the most part, absent.

We noted earlier the threefold division of Hart’s secondary rules encom-
passing rules of recognition, change, and adjudication. I have dealt above with
the first under the rubric of epistemology of law. Rules of change identify the
legitimate ways in which existing laws can be modified and annulled, or new
laws enacted. It is to this aspect of law and dharma that I now turn. Rules of
change are, furthermore, integral to the epistemology of law; an individual or
institution with the authority to enact laws will also have the authority to
change and annul existing laws and to enact new ones. Without such an

S tasmad asti manvadinam asminn arthe vedasambandho na punar ayam eva prakdra iti
nirdharayitum sakyam | dradhiyasi kartavyatavagatir vedavidam vedamiilaiva yukta kalpayitum
na bhrantyadimilety avagatyanuriipakaranakalpana krta bhavati || Medhatithi on MDh 2.6
(ed. Jha, p. 65).
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explicit agency for enacting laws, Indian epistemology of law needed to come
up with hermeneutical principles to account for change.

Given the theory that law as dharma is derived from the Veda and that the
Veda is eternal, it is theoretically impossible to (i) change any dharma,
(ii) annul any dharma, or (iii) enact any new dharma. All change is theoret-
ically foreclosed. But human societies and their customs and mores inevitably
change, whatever the theoreticians of dharma may say. Changes in customary
laws within various communities reflecting these societal changes are imper-
ceptibly introduced when those laws are unwritten. As laws and customs
change, the older ones are simply forgotten by new generations, creating an
appearance of immemorial custom. The dharma articulated in smrtis, on the
contrary, was written down, and these treatises were studied, commented on,
transcribed in new manuscripts, and handed down from one generation to
another. How do you introduce change into such immutable and inscribed
laws? Or better, how do you theoretically manage and justify any change that
invariably occurs? This is the challenge that faced the jurists and their scho-
lastic techniques.

An early strategy is employed by Apastamba. He is concerned about the
seeming immoral acts performed by ancient seers recorded in the Veda. In
general, the practices of such great sages, just like the behavior of contempor-
ary elite, would be a source of dharma and something to be emulated. How do
you abrogate such a dharma and prevent people from following those ancient
practices? Apastamba, of course, cannot abrogate such exemplary activities of
ancient sages, but he does the next best thing; he makes such examples
inapplicable to his own time. “Transgression of dharma is seen, as also
violence, among men of ancient times. They incurred no sin on account of
their extraordinary power. A man of later times who, observing that, does the
same, perishes.”” Implicit in Apastamba’s argument is that times change and
with it the capacities and strength of human beings.® At least by the time of
Manu, that is the middle of the second century ck, the general argument of
Apastamba became incorporated into the doctrine of the four world ages
(yuga) that came to be applied to the functioning of dharma in society. As
the lifespan, strength, and virtue of human beings decline in each subsequent
world age, the dharma that govern their lives changes correspondingly. Manu
enunciates this doctrine: “There is one set of dharmas in the Krta Age, another
in the Treta, still another in the Dvapara, and a different set in Kali, in keeping
with the progressive shortening taking place in each Age” (MDh 1.85). The
Parasara Smrti (1.24), a text composed in the second half of the first millen-
nium cg, goes so far as to limit the authority of different smrtis to specific ages,

7 drsto dharmavyatikramah sahasam ca pirvesam | tesim tejovisesena pratyaviyo na vidyate |
tad anviksya prayufijanah sidaty avarah || ApDh 2.13.7-2.13.9.
8 A similar view is expressed in GDh 1.3.
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Parasara’s own composition being the one most appropriate for the current
age: “In the Krta Age the dharmas proclaimed by Manu are said to be
operative, in Treta those of Gautama, in Dvapara those of Sarikha-Likhita,
and in Kali those of Parasara” (Par 1.24). The hermeneutical strategy based on
the world ages permits jurists to relegate rules of dharma that they found
objectionable to a previous world age and to make them inapplicable to
contemporary times. For all intents and purposes, therefore, these rules are
abrogated and rendered null and void.

The legal fictions created by jurists, both ancient and medieval, to introduce
novelty and change into the de jure unchangeable and eternal dharma are
instructive with respect to the scholastic enterprise within the Science of
Dharma. They also demonstrate the singular importance of customary laws,
mostly unwritten, within the edifice of Indian jurisprudence that is theoretic-
ally supposed to be derived from and based on the immutable Veda. As
Lariviere (1997) and Wezler (2004) have argued, the idea of vedamilatva of
dharma was a theological construction. The historical reality at the beginnings
of Dharmasastric composition, as during the medieval period when the
Nibandhas were written, was that dharma of the Dharmasastras was very
much anchored in the actual customary laws of various geographically and
temporally dispersed communities.
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Social Classes
varna

Mikael Aktor

VARNA AS DHARMA POWER

How should a Hindu king expand his power into foreign land and how should
he incorporate the conquered people into his kingdom? This is discussed by
the eighth-century commentator on Manu, Medhatithi, in his commentary on
MDh 2.23. The verse occurs in the first part of the second chapter, which deals
with the sources of the law (dharma), of which one is “the conduct of good
people” (sadacara). That conduct is further defined both geographically and
demographically (MDh 2.17-2.24). It is the conduct that is handed down
through generations among the people who live in the sacred land of the
Aryas, extending from the Himalayas in the North to the Vindhya Mountains
in the South, and who belong to the four social classes and the “intermediate
classes” (MDh 2.18), consisting of castes that were regarded as having their
origin in a mixture of these four.

Manu (2.23) defines the heartland of this sacred territory as “the natural
range of the black buck” and categorizes it as “fit for sacrifice,” thereby explicitly
associating the country with Hindu rule. Beyond that land lie the countries of
the barbarian foreigners (mlecchas). Medhatithi, however, adds a rider:

If a good king from the warrior caste and the like gained victory over those
foreigners and settled people from the four classes there, relegating the local
foreigners to the status of candalas, just as in the land of the Aryas, then that land
also would be “fit for sacrifice.” This is because land is not defiled by itself, for it
becomes defiled through contact, as when it is sullied by something impure.
Therefore, even apart from the regions specified, all people from the three upper
classes must perform sacrifices whenever sufficient means are available even
outside the natural range of the black buck.

(Medh 2.23 translated from Dave 1972-85, vol.1: 200)



Social Classes: varna 61

In other words, when foreign land is purified by the presence of people from
the four classes settled there by a pious king, it becomes pure and fit for
sacrifices. From then on, however, the local people must be regarded as
candalas, the lowest caste in the Hindu society, which was considered un-
touchable, even according to the earliest Dharmasitras. Shortly before this
quote, Medhatithi had made it clear that “foreigners are known as people
beyond the castes comprising the four classes, not even allotted the status of
mixed castes of the reverse order” (Medh 2.23 in Dave 1972-85, vol.1: 199).!

This quote and its context in Manu’s text give us a lot of information
about the ideas behind the Hindu social structure as it was understood in
Dharmasastra in terms of “class” (varna) and castes regarded as “intermedi-
ate” (antarala) or as a “mixture of classes” (varnasamkara). It indicates that
these categories were conceived by the Brahmin authors of these texts as both
a political and a social structure closely connected with the ideology and
aspirations of this priestly class. More precisely, it was a system meant to
guarantee a special alliance between the Brahmins and the warrior rulers,
including the specific privileges that such an alliance would yield. Hindu rule
is made conditional on Vedic sacrifices, which is the specific sphere of
expertise of Brahmins. The varna system is the prerequisite for Hindu rule,
and it is the foundation of dharma. The conduct of the people from the
four classes is one of its main sources, and the king will have to settle
the four varnas in the new territory in order to make it fit for the rituals that
are the foundations of dharma.

The promotion of this special alliance between Brahmins and rulers is made
explicit even in the earliest texts. According to Gautama:

There are in the world two who uphold the proper way of life—the king and the
Brahmin deeply learned in the Vedas. And on them depend the life of the fourfold
human race and of internally conscious creatures that move about, fly, and crawl;
as well as their increase, protection, non-intermixture, and adherence to the Law.

(GDH 8.1-8.3 in Olivelle 2000: 137).2

The four classes (“the fourfold human race”) are the priestly class, that is the
Brahmins (Brahmana); the warrior class (Ksatriya), from which rulers are

1 Visnu, likewise, states, “Any region where the system of the four social classes is not found
should be recognized as a region of foreigners; beyond those is the land of the Aryas” (ViDh 84.4
in Olivelle 2009a: 146).

2 The special relationship between the Brahmana and the Ksatriya varna remained a central
theme also in later Dharmasastra literature. This is sometimes expressed in symmetric juxta-
positions of the two spheres, where the one is eulogized by metaphors of the other: “Whatever
the Twice-born [here meaning brahmanas] should say, even for fun, that, according to tradition,
is the highest law, for they have mounted the war chariot of Dharmasastra, and they carry the
sword of the Veda” (Par 8.26); and symmetrically: “When in battle the blood of the warrior flows
on the forehead and enters the mouth, that, duly, must be regarded as equal to drinking soma in
a sacrifice of war” (Par 3.38). Similarly, Smith 1994: 37-8.
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recruited or into which they are enrolled; the agricultural and merchant class
(Vaisya); and the service class (Siidra), understood mainly as people engaged
in various crafts and the working class.

Note that while Medhatithi advised the king to settle all four varnas in the
new conquered territory, he only called on the upper three of them to perform
sacrifices there. This is because the varna and caste systems are also a system of
marginalization. It was only the three upper classes that were allowed to have
Vedic sacrifices performed for them; the Sidras were excluded from such
rituals and altogether from studying and using Vedic texts. Accordingly, boys
from the three upper classes passed through an initiation ceremony (upa-
nayana) that involved training in recitation of the Vedas. This initiation was
regarded as a symbolic new birth, and, therefore, these three classes were
labeled collectively as “twice-born” (dvija), whereas the Siidras was labeled as
“once-born” (ekeja).?

A further marginalization is indicated by the category of the “intermediate”
classes that were understood as castes having their origin in a mixture of the
four classes. Although these castes were not classified as belonging exclusively
to any one of the four ideal classes but rather as the results of improper sexual
mixing among them, they were still part of the Hindu social structure,
collectively forming its hierarchical lower limit. This is expressed in precise
terms by the fourteenth century commentator Kullika: The conduct that is a
source of dharma is that “of the classes starting with the Brahmins and
extending as far as the mixed castes.” Within this group of mixed classes,
yet another hierarchical distinction is made. One group of castes are regarded
as formed through hypergamous relations between two classes, say between
Brahmin men and Vai$ya women, while another group is understood as
formed through hypogamous relations, for instance between Ksatriya men
and Brahmin women. The principle behind the former is that the “father”
must belong to a higher class than the “mother,” and behind the latter that the
“father” belongs to a lower class than that of the “mother” (the quotation
marks here indicating that the parents must be understood more in terms of
some hypothetical past origin of these caste formations than as actual con-
temporary parents, although there are overlaps between the two cases, to
which I shall return later). Generally, hypergamous relationships are tolerated,
while hypogamous relationships are condemned. This is indicated by the

* Louis Dumont, inspired by Georges Dumézil, saw the varna system as a series of embedded
marginalizations. First Siidras as ekajas are marginalized in relation to the three dvijas; next, the
Vaisyas are marginalized in relation to the governing Brahma-Ksatra alliance with Ksatriyas as
rulers and Brahmanas as advisers and law makers; finally all three lower varnas are marginalized
in relation to the Brahmanas, which is the only class that can perform the rituals on behalf of the
three lower classes the members of which can only order them (Dumont 1970: 67). Similarly,
Smith 1994: 28-9.

* brahmanadivarnanam samkirnajatiparyantanam (Kullika on MDh 2.18).



Social Classes: varna 63

Sanskrit terminology according to which the former type of relationship is
“natural,” literally “with the hairs” (anuloma), and the latter is “unnatural” or
literally “against the hairs” (pratiloma). We see here a blend of two hierarch-
ical systems. One is the patriarchal ordering of gender (men higher, women
lower), and another is the Brahmanical ordering of class (Brahmin higher, the
other three gradually lower).

It follows logically from this system of class mixtures that the lowest group
must be that resulting from the hypogamous union between Siidra men and
Brahmin women. This is the Candala caste mentioned by Medhatithi in his
comments on Manu 2.23 at the start of this chapter, and their lowness is
emphasized by the idea that people from this caste are untouchable—members
of higher castes have to take a bath in the event they come into physical
contact with them. But notice that, according to Mehdatithi, the local people
in the land that is conquered by a righteous Hindu king must be relegated into
the status of the Candala caste in order to make the conquered land “fit for
sacrifice.” This means that, in spite of the low status of this caste, it is still an
integrated part of the Hindu society that makes a land fit for the sacrifices
performed by the three higher classes. In this respect the Candala marks the
final marginalization of this whole demographic ideology, that between the
people belonging to such a Hindu social structure—including the Candalas at
the bottom of it—and the “foreigners” (mleccchas) outside it. To repeat,
Medhatithi maintained that “foreigners are known as people beyond the castes
comprising the four classes, not even allotted the status of mixed castes the
reverse order” (Medh 2.23), that is, not even allotted a status as that of the
hypogamous pratiloma castes of which the Candala is the lowest.

In what follows, more will be said about each of these social categories,” but
let me sum up the system for the sake of clarity:

The varna system consists of

(A) the three “twice-born” (dvija) classes
Brahmana
Ksatriya
Vaisya
(B) beyond these three, the “once-born” (ekaja) class
Stdra
Each of these four varnas contains a number of castes (jati), which also can be
ordered hierarchically. Thus, there are high, learned Brahmins (bhrinas) and
lower Brahmins officiating in temples (devalakas); there are “good Stidras”
(sacchiidras) and “bad Studras” (asacchuidras).

> For detailed information on each category according to a great variety of Dharmasastra
texts, the best source is Kane II: 19-179.
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Beyond the four varnas, there are the mixed classes (varnasamkaras):
(A) hypergamous or anuloma castes, which are more or less tolerated; and
(B) hypogamous or pratiloma castes, which are more or less condemned and
looked down upon, of which the Candala caste is regarded as the lowest and as
untouchable.®

This constitutes the Hindu society, and beyond that are the foreigners
(mlecchas). An obvious question that needs to be addressed is how far this
ideologically motivated social classification existed as an empirical reality in
ancient and medieval India. For sure, this question cannot be answered on the
basis of Dharmasastra texts alone, but must involve a study of evidence outside
this tradition. Patrick Olivelle has drawn the attention to the Asokan inscrip-
tions in which the word “varna” does not occur at all; even the names of the
varnas are absent except for “Brahmana” which however is mentioned as a
religious community rather than as a class in a hierarchical social system (see
Chapter 1 in the present volume). The grammatical literature is another
source of evidence. Olivelle notices that the term “dvija” (twice-born), which
is a prominent classificatory concept in three of the four Dharmasttras (from
early second to first century BCE) is missing from Patafjali’s Mahabhdsya,
dated mid-second century BcE, and from the literature before that period
(Olivelle 2012a: 118-19). These findings indicate that these concepts (varna
and dvija) were promoted specifically by Dharmasastra authors.

Although Manu incorporated much material from the Arthasastra (Kauti-
lya’s treatise on government), this text differs from Manu’s text in its view both
on Brahmans and Sadras. It does not eulogize the Brahmans as Manu and
other Dharmasastra texts do, and it acknowledges the Stidras as artisans (AS
1.3.8) and not merely as servants of the three upper classes like Manu. Kangle
remarks, “This appears to be more in consonance with the actual state of
things than the views of Smrti writer like Manu” (1965: 143). Finally, evidence
from precolonial endowment records also give another picture than the one
we meet in the Dharmasastra sources. In these records we get an impression of
the identities that people ascribed to themselves. Cynthia Talbot concludes
from material from Andhra Pradesh that “few of the donors of the endow-
ments recorded in these documents choose to describe themselves in these
terms” [varna and jati]. Instead, “the classical varna scheme was meaningful
primarily to those who considered themselves brahmans.” Also the word jati is
“rarely found in the thirteenth-century inscriptions from Andhra, but there
are also no references to specific subcastes by names.” (Talbot 2001: 50-2).

® For a discussion of the different theoretical views on the distinction between varna and jati,
see Smith 1994: 317-19. With reference to among others J. C. Heesterman, Smith argues that the
varnas as the overall classifying system emphasized an ideal separation, whereas the notion of
the jatis testified to an actual interrelation between them expressed in the idea of intermixture
(varnasamkara).
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All together, these different types of evidence confirm the hypothesis that the
articulation and promotion of the varna system were primarily part of a
priestly ideological strategy motivated by the specific interests of this class.

THE ESSENTIALS: SVABHAVA,
SVAKARMAN, SVADHARMA

According to Manu, the four classes emerged together with the creation of the
world. Like other species of living beings, they are each born with the inborn
propensities (svabhava) that were placed in them by the Self-existent One at
the time of creation. These specific propensities determine the activities
(karmani) of each species, both animals and men. For men, however, “activ-
ities” in this context denotes first of all the specific occupation (svakarman)
and duty (svadharma) prescribed for each class:

As they are brought forth again and again, each creature follows on its own the
very activity assigned to it in the beginning by the Lord. Violence or non-violence,
gentleness or cruelty, righteousness (dharma) or unrighteousness (adharma),
truthfulness or untruthfulness—whichever he assigned to each at the time of
creation, it stuck automatically to that creature. As at the change of seasons each
season automatically adopts its own distinctive marks, so do embodied beings
adopt their own distinctive acts. For the growth of these worlds, moreover, he
produced from his mouth, arms, thighs, and feet, the Brahmin, the Ksatriya, the
Vaidya, and the Siidra.  (MDh 1.28-1.31 in Olivelle 2005a: 88)

The body parts mentioned here are obviously a reference to the twelfth stanza
of the Purusasikta (RV 10.90.12). The four varnas, according to Manu, are not
the product of any social negotiation or political reasoning but emerged out of
the body of Cosmic Man and are, as such, direct manifestations of creation,
just as the differentiations between horses, cows, and sheep (RV 10.90.10).

Kulliika spells out the significance of these verses of Manu just quoted. The
violent acts of a lion are the manifestations of the violent inborn propensity of
this animal, just as the gentle acts of priests and the violent acts of warriors
are the direct results of the inborn nature of people born into these two classes
(on MDh 1.29).

There can be no doubt that, according to these verses and according to the
view of Dharmasastra in general, varna (and, accordingly, caste) is determined
by birth; it is not the case that varna and caste can be decided solely on the
basis of the character and skills of each individual (Smith 1994: 28). This is
because, ideally, birth (jati), inborn nature (svabhava), and work (svakarman)
will be harmoniously correlated as they were from creation. That said, how-
ever, other genres of literature, especially the Sanskrit epics, are full of
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examples of persons whose activities and wishes are in conflict with the norms
of the class or caste they are born into. But eventually, dharma, that is the ideal
order of birth, duty, work, and personal character, will prevail.

One episode from the Mahabharata is especially telling. During the long
instruction on dharma that king Yudhisthira receives after the war from the
dying Bhisma, Yudhisthira asks the controversial question about how persons
from the three lower classes can attain the same status as Brahmins. The
answer he receives is that this status is unobtainable for these classes because it
is the highest stage of the whole of creation. Only through innumerable births
may people from the lower classes hope to be born one day in the Brahmin
class (MBh 13.28.4-13.28.5).

The implicit premise is that birth determines class status. Consequently,
differences and unequal possibilities in life are inherited through the gener-
ations, just as species transmit specific predispositions for wings or forelegs.
To cross classes is like crossing species, a breach of the natural order estab-
lished at creation. But even though crossing of classes (varnasamkara), unlike
crossing of species, cannot always be known from their physical appearance,
their identity will inevitably be revealed through the pattern of behavior that
originates from their inborn propensities.” Bhisma illustrates this point by
telling Yudhisthira the sad story of Matahga.

Matanga grew up as the son of a pious Brahmin. He was a good boy keen on
living up to the expectations of his father. One day his father sent him to the
town to get materials for a sacrifice. Matanga went on a cart pulled by a young
donkey, which, however, did not want to leave its mother. Eager to fulfill his
father’s wish, Matanga hit the donkey with the whip. The mother donkey
comforted her crying child, telling him that such behavior is only to be
expected from a Candala like Matanga. Shocked by these words, Matanga
asked the mother donkey how she knows about his identity. She answers that a
true Brahmin embodies the quality of nonviolence (ahimsa).® Therefore, this

7 Compare Manu:

An unknown man without the proper complexion [varna], born from a squalid womb,
a non-Arya with some measure of Arya features—one should detect such a man by his
activities. Un-Arya conduct, harshness, cruelty, and the neglect of rites reveal in
this world a man who is born from a squalid womb. He will possess the character of
either his father of his mother, or of both; a man born from an evil womb is never able to
conceal his nature. (MDh 10.57-10.59 in Olivelle 2005a: 211)

See also the note to 10.57 at page 337 about the translation of varna as “complexion.” Outward
appearance and color are among the meanings of the word varna, and the connection between
complexion and class is made explicit by the grammarian Patanjali on Panini 2.2.6.

8 “A good man” (presumably including a Brahmin), however, is allowed to beat a low-caste
person right away, without any interference from the state (the king), if he is assaulted verbally
by the low person (including a Svapaka and a Candala) according to NSm 15/16.12-15/16.14 and
BrSm 21.5. These texts (Naradasmrti and Brhaspatismrti) are both dated to fifth-sixth century ce
by Olivelle 2010b: 57.
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single act of violence inevitably reveals Matanga to be the bastard son of a
Sadra (in this case, a barber) with his Brahmin mother, in other words, an
untouchable Candala.

Now Matanga embarks on a severe regimen of extreme asceticism in order
to change his destiny. Hard asceticism has the power to force the gods to
appear and fulfill the wishes of the ascetic. Indra appears, promising to fulfill
any wish that Matanga may have. However, confronted with Matahga’s only
wish—the attainment of Brahmin status like that of his dear foster father—
Indra has to refuse. That is beyond the possibilities of any god. When Matanga
intensifies his ascetic exercises to the extent of almost dying, Indra reappears
only to grant him the boon of being worshipped by women after his death, and
eventually Matanga dies (MBh 13.28.7-13.30.16).

The most famous example, however, is that of Arjuna, caught in between
his obligation with respect to his family and friends and his duties as a warrior.
But the divine authority makes no exceptions:

Better to do one’s own duty (svadharma) imperfectly than to do another man’s
well; doing action intrinsic to his being (svabhdva), a man avoids guilt. Arjuna, a
man should not relinquish action he is born to (sahajam karma), even if it is
flawed; all undertakings are marred by a flaw, as fire is obscured by smoke.
(BhG 18.47-18.48 in Miller 1986: 149-50)

These two verses echo the view of Manu:

If a man of inferior birth out of greed lives by activities specific to his superiors,
the king shall confiscate all his property and promptly send him into exile. Far
better to carry out one’s own Law imperfectly than that of someone else’s
perfectly; for a man who lives according to someone else’s Law fall immediately
from his caste. (MDh 10.96-10.97 in Olivelle 2005a: 213)

Modern social reformers have seen this caste ideology as a serious hindrance
to social mobility. My hypothesis is that this, precisely, has always been the
intention of the Dharmasastra authors: to control upward social mobility.

CONTROLLING SOCIAL AND ECONOMIC MOBILITY

Manu proposes a connection between the progression of the world ages (yugas)
and the gradual weakening of dharma, the ideal norm on which society rests:

In the Krta Age, the Law is whole, possessing all four feet; and so is truth. People
never acquire any property through unlawful means. By acquiring such property,
however, the Law is stripped of one foot in each of the subsequent Ages; through
theft, falsehood, and fraud, the Law disappears a foot at a time.

(MDh 1.81-1.82 in Olivelle 2005a: 91).
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What might these unlawful means possibly be by which people acquire
property and thereby ruin dharma, and who are those “people”? We get a
direct answer, I think, in a section of the text that sets the norms for the
livelihood of Siidras: “Even a capable Stidra must not accumulate wealth; for
when a Siidra becomes wealthy, he harasses Brahmins” (MDh 10.129 in
Olivelle 2005a: 214).

The religious idea behind this statement lies in the role of Brahmins as
officiants of sacrifices. It is sacrifice that procures rain at the right time,
producing rich crops and healthy cattle. As such, sacrifice is the foundation
of all kinds of material wealth. The Brahmins are indeed self-assured about the
significance of their role: “This whole world—whatever there is on earth—is
the property of the Brahmin. ... The Brahmin eats only what belongs to him,
wears what belongs to him, and gives what belongs to him; it is by the kindness
of the Brahmin that other people eat” (MDh 1.100-1.101 in Olivelle 2005a:
91-2, 242).

The economic reality of this idea is that sacrifice is also a source of income
for Brahmins as receivers of donations. Since everything belongs to the
Brahmin performers of sacrifice, what they receive in donations (daksing) at
the end of the sacrifice has always been their property. While it is the
prescribed “activity” (karman) of all three twice-born classes to have sacrifices
performed, to recite the Veda, and to offer donations in connections with
these sacrifices and the other services from the Brahmins, it is the exclusive
right and livelihood of the Brahmins to officiate at the sacrifices, to teach the
Veda, and receive the donations from the members of all three upper classes.
In addition, Ksatriyas must protect the subjects by the use of weapons and be
self-restrained, and Vai$yas must look after cattle and live by agriculture,
trade, and moneylending (MDh 1.88-1.90, 10.74-10.80). “A single activity
did the Lord allot to the Siidra, however: the ungrudging service of those very
social classes” (1.91 in Olivelle 2005a: 91). The Stdras, it seems, cannot be a
direct source of income for Brahmins even though they might have accumu-
lated wealth. They cannot study the Vedas, and they cannot have sacrifices
performed; so they do not have any opportunity to offer donations. Whatever
wealth they may possess therefore “harasses the Brahmins,” to whom it truly
belongs. Besides, as servants they should not be in a position to accumulate
wealth at all. Or, so it seems.’

Reading behind the text and its strategies, however, we get another picture.
One of these strategies is the notion of “times of adversity” (dpad). Patrick

® According to Ananya Vajpeyi, who has studied medieval Dharmasastra digests with specific
focus on “Sadradharma,” it is typical of the Dharmasastra discourse related to the Sadras that
these are represented as silent listeners without any verbal agency of their own. “It turns out that
the figure of the Siidra haunts the Brahmanical literature from some of its earliest phases, and
always at the heart of the othering of the Sidra lies a set of maneuvers whose locus is language”
(Vajpeyi 2010: 159).
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Olivelle suggests in the first chapter of the present volume that Manu’s
Dharmasastra was composed during a period with repeated invasions from
the northwest that “created a cultural shock” among the Brahmin elite. These
invasions caused the Brahmin authors to be explicit about the expectations of
a true Hindu king, especially in regard to his relationships with the Brahmins.
But even apart from these strained political conditions, and especially in the
light of the nostalgic and utopian ideals of the perfect Hindu society envisaged
in the texts, times are always adverse. We live in the degenerate Kali age, and
apad is more or less the new normal.

Ideally, Siidras do not count among the paradigmatic givers, but during
apad Brahmins may receive gifts from anybody (MDh 10.102)."° However,
while “officiating at sacrifices and teaching always pertain to those who have
undergone consecratory rites [whose donations therefore are pure], ... accept-
ing pertains even to a lowest-born Siidra” (MDh 10.110 in Olivelle 2005a:
213), meaning that, although gifts from Stidras who maintain their lives by
other means than by serving Brahmins are not desirable, they are nevertheless
received. Manu is at pains to ensure that this should not tip the balance of
dependency: While “a man who knows the Law should never beg money from
a Stidra” (MDh 11.24 in Olivelle 2005a: 216), a Brahmin whose sacrifice is
interrupted for want of an item “may freely take two or three items from the
house of a Stidra; for a Stidra has nothing to do with sacrifices” (MDh 11.11 in
Olivelle 2005a: 215). Begging is one thing; taking from a Stidra’s property what
truly belongs to the Brahmins is quite another.

What were the services that Sidras had Brahmins performing for them,
and what made the Stdras wealthy enough to pay for these services in the
form of donations? The historical development of the economic situation of
the Stdra class and the religious possibilities connected to it cannot be
deduced from the Dharmasastra texts alone, but requires a study that includes
many other types of sources, literary as well as epigraphic and archaeological.
R. S. Sharma’s Siidras in Ancient India (1990) is an attempt in that direction.
Sharma describes a gradual improvement of the economic situation of Siidras
through the Gupta dynasty and early medieval period including the times
when the late Dharmasastras of Yajiavalkya and others were composed.
He concludes:

Perhaps the reason for the broadening of the religious rights of the $adras lay in
the improvement of their material conditions, which enabled them to perform
sacraments and sacrifices by paying for priests. For the ability to sacrifice was
rightly believed to be intimately connected with the ability to pay.

(R. S. Sharma 1990: 312-13)

1% For a systematic presentation of the occupations of the four varnas both under normal
conditions and during stressed situations (dpad), see Rocher 1975c.
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The “sacraments and sacrifices” that gradually became part of the religious
rights of Siidras were those such as prayascitta (penance), sraddha (ancestral
offerings), mahdayajiias (Great Sacrifices), certain samskaras (life cycle rites),
puja (worship), vratas (votive observances), and dana (donations).!" Com-
menting on the statement that the wealth of Sidras harasses the Brahmins
(MDh 10.129), the eighth-century commentator Bharuci rejects the idea that
receiving the gifts of Stdras should amount to receiving gifts from unworthy
givers (asatpratigraha). For, if it would be wrong for Brahmins to accept the
donations from them, Stidras would not be able to perform sraddhas, which
involve presenting the priests with a donation, obviously an indication that
Brahmins performed sraddhas for Stdras. Penance is perhaps the most sig-
nificant case, for here the inequality between Brahmins and Siidras in terms
of religious merit and material wealth is spelled out. The lower the varna of
a penitent, the lesser the amount of the observance (typically fasting) but
the more the value of the donations—often in the form of cattle—that must
be given to the Brahmins who advised the penance. Thus, Brahmins
observe harder penance but give a small donation, while the opposite holds
for Stidras.'?

Another of Manu’s apad rules, which probably prescribes what already had
become the normal state of affairs, allows Siidras who are “unable” (or perhaps
unwilling) to provide for their families by serving twice-born people to earn
their living as craftsmen, provided they work in a craft that “best serves the
twice-born” (MDh 10.99-10.100 in Olivelle 2005a: 213). And according to
Visnu, who composed his Dharmasastra five hundred years or so later than
Manu (i.e., seventh-century cE), these crafts are not restricted to times of
adversity but do constitute the livelihood by which Stadras fulfill their duty
to serve the twice-born (ViDh 2.8 and 14). The stdravarna comprised many
crafts that were necessary for big building enterprises like royal temple
building projects, crafts such as those of blacksmiths, carpenters, bricklayers,
and artists (Sharma 1990: 262-3). With increased trade, furthermore, the
demand for goods produced by Stdra artisans may have grown.

Stidras were also allowed to trade according to Yajiiavalkya (YDh 1.120) and
other late Dharmasastras (Sharma 1990: 267), and, apart from the Sidras’
exclusion from Vedic recitation and rituals, the borderline between Vaisyas
and Siidras became gradually more porous. R. S. Sharma (1990: 322) speaks of
medieval India as a “vai$ya-$idra society”: “Since the social fabric of ancient
India was based on the vaidya tax and the $udra labour, it may be called a
vai$ya-§iidra society, but from the ideological and ritualistic point of view it
may be called a brahmanical society.” This is an indication of the pyramid
structure of the Indian social hierarchy even from early times: the number

' See R. S. Sharma 1990: 296-307.
12 See, for example, Par 11.1-3, and Chapter 17 on Impurity and Purification.
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of producing, trading, and laboring castes at the relative bottom of the
Brahmanical hierarchical model outnumbered by far the warrior and priestly
castes at the top.

With the growing economy and improved religious rights of the Sadras,
starting during the Gupta period and continuing into medieval India, their
upward economic mobility could not be prevented. This was noticed by the
Brahmin authors of Dharmasastra works, who reluctantly allowed Brahmins
to receive as donations a part of the accumulated Stidra wealth.

THE MIXED CLASSES

The Dharmasastra doctrine asserting that the vast number of low castes below
the four classes have originated from a mixing of those classes (varnasamkara)
has puzzled scholars including me.'? In line with the preceding part of this
chapter, however, I think it is reasonable to regard this doctrine as basically
another attempt by the Brahmin authors to control upward social and eco-
nomic mobility, in this case, not the mobility that took place through work
and trade but the more tangible one that occurred though sexual relations.
Whereas economic mobility created better possibilities and perhaps increased
influence, it did not, from the point of view of Dharmasastra, change class and
caste identities.'* But that was possible through intermarriage. Intermarriage
could have been initiated by the dissatisfaction of artisans and workers who
protested against the occupational obligations they were assigned according to
the Dharmasastra rules, and it could have been initiated by peasants who
protested against the taxes that were demanded from them by the king
(Sharma 1990: 261).

Manu’s terminology on mixed classes is not entirely clear, but theoretically,
it should be possible for descendants of mixed relationships to raise their
status to that of the highest of his/her parents within a certain number of
generations. That is, if the child of a mixed relationship marries upward, and
the same happens in the next generations, at a certain time, the progeny will
have the caste or class of the highest of the parents (MDh 10.64-10.65)."

13 Aktor 1999: 269-74; Aktor 2008: 87-104 is a detailed discussion of the themes also presented
here in brief. See, also, e.g., Jha 1970; Tambiah 1973b; Brinkhaus 1978; Rocher 1981-2.

14 Nevertheless, we know from records of caste disputes during sixteenth through nineteenth
century that groups of Siidras tried to be recognized as belonging to one of the higher varnas.
Thus, paradoxically, “the positive assertion— This group here consists of Stidra individuals’—
comes from the Brahmin side, while the denial—‘We are not Sadras’—comes from the Sadra
litigants themselves” (Vajpeyi 2010: 160).

!> The rule is already mentioned by Gautama (GDh 4.22-4.24). The medieval commentators
disagree on how to understand it. Some think that this kind of upward mobility is only possible
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The practical realities behind this rule can only be guessed, but it seems to
indicate that, after a certain amount of time, descendants from mixed relations
would be accepted (or their descent would be forgotten) and assimilated
into the superior class, as it actually happens when distinct ethnic bodily
features gradually vanish through generations of mixed marriages.

The comparison with ethnic features is not far from the sense of the texts.
We saw that varnas were correlated with zoological species when they
emerged from the body of Purusa. The idea is the same with mixed varnas.
This is made very clear by Kullaka in his comment to Manu’s overview of the
varnas, which states: “Three classes—Brahmin, Ksatriya, and Vai$ya—are
twice-born; the fourth, Sadra, has a single birth. There is no fifth” (MDh
10.4). Kullaka explains:

Moreover, there is no fifth. As with a mule, the mixed castes do not belong to any
class because their caste is different from both of the different castes of the
parents. And this clarification in the text about these other castes is for the sake
of the regulation of mutual interactions. (on MDh 10.4)'¢

Caste definitions were meant as a way of regulating the occupations of
individual castes and their mutual interactions, although occupation and
caste definition are mutually dependent: “From the function pursued, the
caste as laid down by the Sastra can be inferred. And by indicating the caste
they can be enjoined to perform their functions” (Bharuci on MDh 10.40 in
Derrett 1975, vol. 2: 310).

But to define castes “genealogically” as descendants from former mixed-
class relations seems artificial. When did these relations take place? Should
they merely be regarded as speculative myths of origin? The question gets
complicated because the notion of varnasamkara is used in the texts in two
different ways. One is as caste definitions, that is, in terms of some hypothet-
ical past origin of the caste. Another is with regard to contemporary mixed
marriages or sexual relations as when specific punishments are laid down for
men and women who have such illegitimate relations,'” or when the texts lay
down exact rules about inheritance for descendants of mixed marriages.'® In

though the female line, that is, for females born from relations in the direct order (anuloma).
Others think that it also holds for sons, that is, through relations in the reverse order (pratiloma).
For an overview, see the note in Biithler 1886: 416-17.

16 The text is an example of the fluidity of meanings of the Sanskrit word jati, meaning birth,
species, and caste: pasicamah punar varno nastilsamkirnajatinam tv asvataravan. matapitrjati-
vyatiriktajatyantaratvan na varnatvam/ayam ca jatyantaropadesah Sastre samvyavahara-
narthah//.

7" ApDh 2.27.9; GDh 12.2-12.3, 23.14-23.15; BDh 2.3.52; VaDh 21.1-21.5. Also, it is the duty
of the king to prevent varnasamkara (GDh 8.3), and Brahmins and Vaisyas are encouraged to
take up arms against men and women who are guilty of it, although only in a quoted verse: BDh
2.4.18.

18 GDh 28.35-28.45; MDh 9.149-9.155; YDh 2.125; ViDh 18.1-18.33, 18.38-40.
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these latter cases, Dharmasastra texts do not label these mixed relations by the
caste names known from the caste definitions. Probably the children of such
relations were not regarded as actually belonging to the castes that the
relations between their unequal parents would suggest according to the
genealogical-mythical caste definitions. As we saw with the Matanga story, it
is different with the epics, whose object is not to make prescriptions for actual
real-life situations but more to exemplify moral dilemmas in literary form.

Connecting certain tribes and castes, whose life styles and livelihood
appeared appalling to Brahmin sentiments, with illegitimate sexual relations
between persons from the four varnas accomplished a double aim. It margin-
alized these castes and tribes thereby expressing the exclusivity of the original
classes from the mouth, arms, thighs, and feet of Purusa, at the same time,
connecting them to these very classes and thereby including them in the
emerging larger Hindu social order.

It is plausible, as has been suggested by many scholars, that the notion of
varnasamkara arose in the process by which various groups of the indigenous
population were gradually included in the networks of transactions with the
aryas."® Some of the names of these groups are known from earlier texts, but it
is the invention of the early Dharmasastra texts to stipulate a specific varna-
samkara genealogy to each of them. They do this in the context of marriage or
they speak of these groups as “sons” from men and wives from different
varnas.*® Perhaps this idiom was even used as a deliberate expression of
inclusion.

It is in these early texts we get the distinction between relations in “the
direct order” (anuloma) and relations in the “reverse order” (pratiloma). The
latter is “outside the law” according to Gautama and cannot improve their
status by intermarrying upward (GDh 4.25). An explicit distinction is also
made by Yajiavalkya: “Those born in the reverse and those born in the direct
order are known respectively as bad and good” (YDh 1.95¢-d).

The notion of pratiloma as known from other textual genres is also used in
contexts where a norm has been violated, where a situation is unnatural, or
where a relationship has been reversed. When, according to the Brhadara-
nyaka Upanisad, Gargya, the Brahmin, admitted his ignorance and asked to be
instructed by King Ajatasatru, the latter remarked, “Isn’t it a reversal of the
norm [pratilomam] for a Brahmin to become the pupil of a Ksatriya?” (BrU
2.1.15 in Olivelle 1998: 63). But eventually he taught Gargya about the states of
consciousness during dream and deep sleep. Puranic instructions for royal
astrologers regarding favorable and unfavorable omens constitute another case.

' Jha 1970: 277, 283-5; R.S. Sharma 1990: 240, 336-7; Tambiah 1973b: 218, 223; Parasher
1991: 185; Brinkhaus 1978: 7-8.

20 For a synoptic presentation of these rules as they appear in GDh, BDh, and VaDh, see
Olivelle 2005f: 41-3.
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The former belong to the anuloma class of signs, whereas the latter belong to the
pratiloma signs. These latter would typically be related to various classes of
unnatural events (Inden 1985: 32). The rhetoric about varnasamkara, like the
worst of these omens, is not without a touch of apocalyptic associations: “Wher-
ever these delinquent-born individuals, who corrupt the social classes, are born,
that realm quickly comes to ruin together with its inhabitants” (MDh 10.61).

In relation to the Dharmasttras, Manu’s discussion of mixed classes was
innovative in that he stipulated specific occupations for each of the varna-
samkara castes (see, e.g., MDh 10.46-10.49). I think this is an expression of an
increased inclusion of these groups in concrete transactions and, consequent-
ly, increased social complexity. Whatever was the ethnic or other demographic
identity of the groups mentioned in the Dharmasitra lists of mixed classes,
they are now regarded as occupational castes with which the people from the
four varnas make transactions. The number of castes has also increased
considerably, and added to the earlier listed varnasamkaras we get varnasam-
karas of varnasamkaras, many of whom are associated with specific occupa-
tions (MDh 10.26-10.39). Clearly, the system tended to proliferate and
multiply itself expanding the bottom of the pyramid.

THE UNTOUCHABLES

One feature that clearly distinguished the bottom of the caste system from the
layers above it was that of permanent untouchability. In the early texts, this
feature did not yet have its own technical term but was articulated as the need
for other people to have a bath in case they had been in physical contact with
these persons. Untouchability, however, was not limited to persons from low
castes but was a temporary condition attached to various persons in the
domestic sphere, such as menstruating women and those in a period of
impurity resulting from a birth or a death (see Chapter 17 on impurity).
What made the untouchability attached to a caste special was that it was
made permanent, inborn, and professional in the sense that it involved certain
scorned occupations.*!

I have already mentioned the Candala caste as untouchable, but the name
was generic, and, like the term Siidra, it could apply to various despised groups
at the lowest rungs of society. Alternative names are used, such as Svapaca or
Svapaka, Paulkasa or Pulkasa, and Divakirti. The explicit rule that prescribes a
bath after having been in physical touch with a Candala is recorded in all four
Dharmasitras (ApDh 2.2.8; GDh 14.30; BDh 1.9.5; VaDh 23.33). It is repeated

21 For a detailed study, see Aktor 2008. For an overview, see Aktor 2010.
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by Manu (5.85) and taken for granted in all medieval Dharmasastric texts
along with the varnasamkara definition of the Candala as the pratiloma
progeny of Siidra men with Brahmin women.*? Indeed, he is “the worst of
all men” (MDh 10.12). As such, he is also classified as one of seven antyava-
sayins together with other pratiloma castes; often the term antydvasayin is just
another generic term for untouchable castes.

As the term (antyavasayin) indicates, Candalas were associated with
remoteness in space or sequence (antya meaning remotest, last, or lowest).
This reflects the fact that Candalas were geographically segregated and forced
to live in areas outside or at the edge of villages and cities (MDh 10.51).>* But
antya applies to an end in more than one sense. Already in the Chandogya
Upanisad, we learn that persons of “foul behavior can expect to enter a foul
womb” after they have died—“like that of a dog, a pig, or an outcaste
[Candala] woman” (ChU 5.10.7 in Olivelle 1998: 237). In a structurally similar
manner, the twice-born family man is instructed to throw some food on the
ground to Candalas, dogs, and birds outside his house at the end of the
domestic vaisvadeva offerings (SankhGr 2.14).** Candalas are at the end,
together with village dogs, pigs, and birds, not only in the spatial sense of
the home and the village areas. As the lowest of men, they also mark the
boundary in samsara between human and animal existence.

Untouchable castes were typically assigned jobs connected with pollution in
the form of death (cremation workers, executioners), products from dead
animals (leather workers, drummers), or trash (cleaning the streets of villages).
They came to form a large and indispensable unskilled labor force, not only in
such traditionally assigned jobs but also as day laborers in the fields and on
building sites. Unlike the Siidras, they could be prevented from upward mobility
by a systematic series of discriminating practices, all prescribed in Dharmasastra
texts.?> These included isolation in terms of sexual relationships, sharing food
and food vessels,>® communication, habitation, use of wells, participation in
religious practices including temple worship, and, significantly, giving gifts
(gift exchange remained crucial for economic transactions and mobility). In
addition, they were forced to make themselves both visible and audible at
markets and in the streets. It was not until the period of social reform

22 The latter is confirmed by Ludo Rocher based on nine different descriptions in seven
different texts (GDh, BDh, VaDh, ViDh, MDh, YDh, and AS) (2012: 257-8, §7).

2 The connection between terminology and spatial segregation was also pointed out by
Vivekanand Jha (1975: 14-16).

24 Similarly, ApDh 2.3.1-2.4.20, 2.9.5-2.9.6; VaDh 11.3-11.11; MDh 3.84-3.93.

>% For details, see Aktor 2008: 116-88.

26 The technical term for the latter is apapatratva. The practice was defined by the gram-
marian Patafjali as the idea that food vessels used by Candalas cannot be used by others, even
though they have been cleaned properly by regular washing (Patafjali on Panini 2.4.10: L
475.8-475.10).
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movements during the nineteenth and twentieth centuries that some of these
discriminations were slowly but effectively lifted.

MOBILITY CONTROL, BRAHMIN FRAILTY,
AND THEORIES OF CASTE

In fact, the attempt to restrict upward social and economic mobility, which
I think runs all through the varna and caste rules in the Dharmasastra
texts, did not go unchallenged, even during the history of that literature.
Buddhist and other early renouncer movements, medieval ascetic and tantric
groups, bhakti sant poets of both nirguna and saguna orientation, and Sikhs
who included their poetry in the Adi Granth, all challenged the Brahmin
social order. The marginalization of Brahmins in the South with the rise of
Maharashtrian and Dravidian self-assertiveness lead by Jyotirao Phule and
E. V. Ramasamy, respectively, marked a definite turn of authority, but perhaps
a certain Brahmin frailty already lay behind the opulent self-promotion that
we read in large parts of the Dharmasastra texts. After all, Brahmins have
always been a service class dependent on kings and local landowners.

This, I think, comes through in some of the recent debates on caste theory.
These debates took their departure in a critique of Louis Dumont’s hierarch-
ical model. According to this model, the social system is oriented top-down,
from the Brahmin to the Untouchable. Status, defined in relation to an
ideology, is hierarchically superior to power. Therefore, Brahmanical values
of personal and inherent ritual purity are the parameters in relation to which
all else is defined (Dumont 1970: 36-42).

Critiques of this Brahmanical-inspired hierarchical model, such as those of
Gloria Goodwin Raheja (1988) and Declan Quigley (1993), were inspired by the
alternative model of the British ethnographer A. M. Hocart. Unlike Dumont,
who saw society as structured from a hierarchical top, Hocart saw it as organized
around centers of power. The basic idea in Hocart’s theory is that the state is a
ritual organization that includes the services of the varnas and castes. The
occupations assigned to these groups are primarily ritual services. Drummers
may make their primary living as day-workers rather than by playing drums, but
they are known as drummers because this is their ritual service at funerals and
weddings. The king, as the paradigmatic sacrificer (yajamana), is the pivotal
character of the whole organization. However, the system is multicentric, reach-
ing down through the society, as well as up through the skies:

The King’s state is reproduced in miniature by his vassals: a farmer has his court,
consisting of the personages most essential to the ritual and so present even in the
smallest community, the barber, the washerman, the drummer and so forth....
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The temple and the palace are indistinguishable, for the king represents the
gods.... The god in his temple has his court like the king in his palace: smiths,
carpenters, potters, all work for him. (Hocart 1950: 68)

The centrality model highlights the true relationship between Brahmins and
kings. Brahmins may be sacrificers themselves, but ultimately, they depend on
other sacrificers for their living. The praise of the righteous Hindu king who
expands his kingdom and makes the conquered land “fit for sacrifice” by settling
the four varnas on the new land is also an appeal for support and moral-social
leadership, which is a basic motivation behind the Dharmasastra texts.



Orders of Life
asrama

Patrick Olivelle

The system of asramas, along with that of the varnas, is traditionally viewed as
constituting the very core of Hinduism expressed in the pithy compound
varnasramadharma—“dharma of the varnas and dsramas.” The growing
centrality of dsramas is evidenced in the opening verses of Manu and post-
Manu writers. Even though the asrama system is integral to the structure of
Manu’s work, the initial question (1.1) of the seers only pertains to the dharma
of varnas, whereas in Yajiavalkya (1.1) and in Visnu (1.48) the question refers
to the dharma of both varnas and asramas. Like the varnas, the asramas also
number four: student, householder, forest hermit, and wandering ascetic.
Unlike the varna system, however, the asrama system is very much the
creation of the Dharmasastric tradition; the earliest descriptions of it come
solely from the Dharmasitras and they are embedded with an intense debate
about its legitimacy.'

A relatively new term in the Sanskrit vocabulary, asrama does not occur in
the Vedic literature or even in the early Upanisads. In all likelihood, the term
originated as a neologism, a word coined at a particular time in Indian history
to express a novel idea or to indicate a novel phenomenon or institution. Like
the two etymologically related terms srama (ascetic toil) and sramana (ascetic),
asrama is linked to new religious modes of life connected with asceticism. It has
two related meanings. The first—and possibly the earlier meaning—is that of a
residence or hermitage, often located in forests, where people devoted to
asceticism live and perform religious austerities. This is by far its most common
meaning; it is so used in Brahmanical, Buddhist, and Jain literary sources, as
well as in non-religious texts such as drama, poetry, and fables. The second

! For a detailed study of the dsrama system, see Olivelle 1993.
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meaning of the term is that of a religious or holy way of life. The latter is, in all
likelihood, a technical usage, as it occurs exclusively in Brahmanical literature
and mainly within the context of the dsrama system.

As first articulated in the early Dharmasitras, the asrama system envisages
four distinct and legitimate modes of religious life. The system originated as a
theological construct, and dsrama in its technical usage within the system is a
theological concept. The system, therefore, is only indirectly related to the
institutions that underlie it and are the subject of its theological evaluation. In
other words, the institutions existed prior to and outside of the system, which
imparts to them a particular theological valuation. The purpose of this theo-
logical innovation was to create a scheme within which the pivotal category of
dharma could be extended to include religious modes of life different from
that of the Vedic householder. Its architects were not, as is often assumed, the
reactionary defenders of orthodoxy, but “liberal” reformers bent on leading
the Vedic tradition in new directions. The asrama system can thus be seen as a
structure for inclusion aimed at managing diversity not by eliminating it
but by recognizing and including diverse religious modes of life within an
overarching theological system. In this sense, it was a forward-looking and
reformist scheme rather than a defensive wall put up by beleaguered
conservatives.

The newly discovered history of the term grhastha and its underlying mode
of life as divergent from and related to the pravrajita, discussed in Chapters
1 and 9, however, provides a new lens through which to explore the origins of
the asrama system.” In the classification provided by Asoka (Rock Edict 12,
Pillar Edict 7), the various religious groups identified as pasanda are presented
as comprising two kinds of members: pravrajita, that is, people who have
wandered forth, as the Buddhist texts say, “from home to the homeless state,”
and grhastha, that is, “the stay-at-home” members, who opted to remain at
home following the household life while still belonging to and following the
tenets of his or her pasanda. What is remarkable is that Asoka in his Pillar
Edict 7 identifies one pdsanda as Brahmana. Thus it appears that for Asoka,
the Brahmanical pasanda also comprised two kinds of persons: pravrajita and
grhastha. I want to propose that this religious formation was at the root of the
creation of the asrama system.

The conclusion that the Brahmanical pasanda group had both pravrajitas
and grhasthas based on Asoka’s inscriptions is confirmed by the novel insti-
tution of the four dsramas invented by some segments of the Brahmanas
connected in some measure also to the new genre of literature known as
Dharmasastra (Chapter 1). Now, one may ask how the twofold division of
pasanda corresponds to the fourfold division of the asramas. If we look closely

2 This is an emendation of and correction to what I have said in my monograph on the
subject: Olivelle 1993.
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at the four asramas, however, we find that they actually represent two insti-
tutions each subdivided into two. The man who chooses to “stay at home,” the
grhastha, is contrasted with the man who chooses to “go forth,” the pravrajita.
The former, however, includes the brahmacarin, that is the student of the
Veda who chooses neither to return home and get married nor to go forth as a
pravrajita, but who opts to stay on permanently at his teacher’s home devoting
himself to Vedic studies. Instead of creating a new household, one’s own grha
with wife and sacred fire, he remains part of his teacher’s household, serving
the teacher’s wife, son, or fire after the teacher passes away.

The man who chooses to “go forth” also has two options: he can become a
vanaprastha, forest hermit, or a wandering mendicant variously called bhiksu,
parivrdjaka, pravrajita, muni, and yati. Significantly, the verb pravrajati
applies to both these institutions. This is demonstrated by the way Apastamba,
the author of the oldest extant Dharmasastra, introduces the two institutions
with identical phrases:

atha parivrajah | ata eva brahmacaryavan pravrajati || (ApDh 2.21.7-8)

Next, the wandering ascetic. From that very state (brahmacarya), remaining
chaste, he goes forth.

atha vanaprasthah | ata eva brahmacaryavan pravrajati || (ApDh 2.21.18-19)

Next, the forest hermit. From that very state (brahmacarya), remaining chaste, he
goes forth.

The conclusion that both the wandering ascetic and the forest hermit belong to
the category of pravrajita is also supported by an interesting statement in
Kautilya’s Arthasastra. In his discussion of the janapada or countryside (as
opposed to the pura, city or fort), he lists people and groups who should be
barred from entering or living in the janapada. In this context, he states:
vanaprasthad anyah pravrajitabhavah—“any kind of pravrajita other than forest
hermits” (AS 2.1.32). Here pravrajitabhava, the category of pravrajita, includes
the vanaprasthas, who alone are permitted to reside within the janapada.

The list of the asramas given by Apastamba further confirms this 2 x 2 view
of the four: catvara asrama garhasthyam acaryakulam maunam vanaprastham
iti—“There are four asramas: the householder’s life, living at the teacher’s
family, the life of a sage, the life of a vanaprastha” (ApDh 2.21.1). Here,
departing from the normal enumeration, we have the householder placed
ahead of the student and sage (muni), by which is meant the parivrajaka (see
ApDh 2.21.7), ahead of the vanaprastha, pointing to the latter two being
variants or subcategories of the former two. Thus, I think, the original
formulation of the dsrama system found in the Dharmasutras can be seen as
an elaboration of the actual demography within the ancient pasanda groups as
described by Asoka, groups that according to him included the Brahmanas.
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The expansion of Asoka’s two into four can be readily explained by the
centrality that “4” played in Brahmanical thought: four Vedas, four varnas,
four yugas, and the like. There is one element in the dsrama elaboration,
however, that is crucial and significant.

Asdoka’s discussion of pasanda assumes and, indeed, celebrates religious
pluralism, or at least the pluralism of pasanda communities. They are viewed
as many and on an equal footing, in spite of A$oka’s partiality to the Buddhist
sangha. In the same inscription (Pillar Edict 7) Asoka lists four specific
pasanda communities: Buddhist, Brahmanical, Ajivaka, and Jain. The asrama
system, on the other hand, eliminates this pluralism, making Vedic initiation
followed by Vedic studentship obligatory on all members of the three upper
varnas (Brahmana, Ksatriya, and Vai$ya) as the gateway to the dsramas, an
initiation that makes them twice-born (dvija: Chapter 1). The four asramas are
the only legitimate modes of religious life and are open only to members of
these three twice-born varnas. Thus, the Stidras and other lower classes of
society, who are viewed as having a single birth, are excluded from religious
modes of life and relegated to the margins of society and religion. Brahmanical
hegemony is thus imposed on the whole of society. Brahmanas are not simply
one pasanda among many. The system of asramas makes both Brahmanas and
the other two upper classes part of a single system of religious living; it
comprehends all the upper echelons of society. The term pdsanda is given,
pari passu, a pejorative meaning, referring to the “other,” the excluded ascetic
orders, who are equated with Sadras by Manu.

Two ingredients of the original formulation of the dsrama system also
betray its dependence on the pasanda division into grhastha and pravrajita.
First, asramas are permanent modes of life rather than life stages. Second, they
are voluntary modes of life; a person chooses one dsrama in which he will
spend his adult life. Both of these can be seen as reflecting the reality of the
grhastha and pravrajita within the pasanda organizations.

Given that the system is first articulated in the early Dharmasitras, its
dating is to some degree dependent on the earliest date assigned to Apas-
tamba, the author of the oldest extant Dharmasitra. I have argued (Chapter 1)
that he cannot be dated too much earlier than the third century. Thus the
dsrama system was invented probably in the third century BcE or a bit earlier.’
We have to distinguish the early formulation of the system that envisaged the
four asrama as lifelong and voluntarily adopted vocations from what I have
called the “classical system” created around the time of Manu, that is, the
second century ct. The classical system presents the dsramas as stage of life
through which a person ideally passed, paralleling the system of samskdaras or
rites of passage.

3 This is a revision of my earlier estimate (Olivelle 1993: 102) of the fifth century BcE.
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There are several unique features of the original formulation of the asrama
system found in the Dharmasatras that both distinguish it from the classical
system and provide significant insights into the theological reasoning that led
to its creation: (i) asramas are permanent modes of life; one is expected to live
in one’s asrama of choice all one’s life; (ii) dsramas are adult vocations and are
unrelated either to adolescence or to old age and retirement; (iii) they are
envisaged as alternate and equally legitimate modes of life; (iv) a person is
permitted to choose freely one of those modes; (v) the person competent to
make that choice is a young adult male who has completed his Vedic student-
ship; (vi) the period of temporary studentship following Vedic initiation is not
considered an adsrama; confusion is often created because both share the
common name brahmacarya. The dsrama of a student (brahmacarin), like
all others, is also an adult vocation and the subject of a permanent choice made
after completing the temporary studentship. It is carefully distinguished from
the latter in these documents.

The clearest and most succinct account of this early formulation of the
asrama system, along with a description of the lifestyle of each asrama, is
given by Gautama:

He* has a choice, some assert, among the dsramas: student, householder, men-
dicant, or anchorite. The householder is their source, because the others do not
produce offspring.

Among these, the rules of a student have already been given. He shall remain
subject to his teacher until death and engage in soft recitation during any time
that remains after attending to his teacher’s business. When his teacher is no
more, he should serve his son; and if there is no son, an older fellow student or the
sacred fire. A man who conducts himself in this manner attains the world of
Brahman and becomes a man who has mastered his senses.

All these rules of a student apply to people in subsequent dsramas as well, so
long as they are not inconsistent with the provisions specific to each.

A mendicant shall live without any possessions, be chaste, and remain in one
place during the rainy season. Let him enter a village only to obtain almsfood
and go on his begging round late in the evening, without visiting the same house
twice and without pronouncing blessings. He shall control his speech, sight, and
actions; and wear a garment to cover his private parts, using, according to some, a
discarded piece of cloth after washing it. He should not pick any part of a plant or
a tree unless it has fallen of itself. Outside the rainy season, he should not spend
two nights in the same village. He shall be shaven-headed or wear a topknot;
refrain from injuring seeds; treat all creatures alike, whether they cause him harm
or treat him with kindness; and not undertake ritual activities.

An anchorite shall live in the forest, living on roots and fruits and given to
austerities. He kindles the sacred fire according to the procedure for recluses and

* The referent of the pronoun is the Vedic student who has just completed his studies.
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refrains from eating what is grown in a village. He shall pay homage to gods,
ancestors, humans, spirits, and seers, and entertain guests from all classes, except
those who are proscribed. He may also avail himself of the flesh of animals killed
by predators. He should not step on plowed land or enter a village. He shall wear
matted hair and clothes of bark or skin and never eat anything that has been
stored for more than a year.

There is, however, only a single dsrama, the teachers maintain, because the
householder’s state alone is prescribed in perceptible Vedic texts. (GDh 3.1-36)

This passage contains several significant elements that are crucial both to
understanding the early dsrama system and for the way the system is dealt
with in later Dharmasastric literature. Two significant aspects of the system we
have already identified are highlighted. With the words “He has a choice,”
Gautama signals both personal choice in following a particular asrama and
the time when that choice is to be exercised: after a young man has completed
his Vedic studentship. This is the time when he is normally expected to return
home and to get married. But the dsrama system disrupts this passage by stating
that the young man may choose not to get married but pursue one of the three
other modes of life that do not entail family life. The second element is the lack
of detail with regard to two of the dsramas: Vedic student and married house-
holder. With regard to the former, Gautama simply says that rules for a Vedic
student have already been given, namely, in the previous two chapters (GDh
1.5-2.50). Thus the rules for the student’s asrama are the same as those followed
by a temporary student following his Vedic initiation. Gautama passes over the
householder in silence, clearly, because much of his treatise is devoted to the
rules governing his life; he is the silent subject of most of the rules. The most
detailed treatment of the rules governing asramas pertains to the forest hermit
and the wandering ascetic. It is within the context of the asrama system, as we
will see (Chapter 18), that the Dharmasastric tradition integrated material
dealing with these two ascetic modes of life.

A significant aspect of Gautama’s and Baudhayana’s expositions of the
asrama system is that both reject the theory that a person can choose any one
of the dsramas and subscribe to a theology they call aikasramya, the position
that there is in reality only a single dsrama, namely, that of the householder or
grhastha. I have already drawn attention to a competing theology asserting the
centrality of the grhastha. This theology underpins the Dharmasastric project.
Gautama and Baudhayana provide different but complementary reasons why
the householder’s is the only legitimate dsrama. Gautama says that it is so
“because the householder’s state alone is prescribed in perceptible Vedic texts.”
This argument is based on hermeneutical principles articulated in the Mimamsa
school of Vedic exegesis. Vedic injunctions may be found either in actually
available, that is, “perceptible” Vedic texts (pratyaksasruti) or in Vedic texts
whose existence has to be inferred (anumitasruti) on the basis of other factors,
such as injunctions in “texts of recollection” (smrti) or observed normative
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practice (acara). The former, according to Mimamsa principles, is stronger than
the latter. Gautama, thus, asserts that the householder’s state is explicitly
enjoined in perceptible Vedic texts, while the other asramas are not. Bau-
dhayana, on the other hands, says that there is only one dsrama because no
offspring is produce in the other asramas (aprajananatvad itaresam; 2.11.27).
The argument here has two steps: the obligation to father offspring is stated
explicitly in Vedic texts, and it is only as a householder that a man can produce
offspring legitimately.

The aikdsramya thesis proposed by Gautama and Baudhayana is based on
the grhastha theology that, as I noted in Chapter 1, both opposed the asrama
theology and provided the theological basis for the Dharmasastras. Yet, both
these theologies are based on the ascetic or sramanic vocabularies and theolo-
gies seen in the Asokan inscriptions. The very term grhastha, as we have seen,
is not derived from the Vedic vocabulary but from $ramanic discourse.

The classical formulation of the asrama system, articulated for the first time
by Manu, makes the dsramas part of the rites of passage; they follow a person
as he grows from adolescence to adulthood and finally to old age. Although
Manu does not explicitly state that Vedic initiation is the entry into the first
asrama, he comments explicitly on the passage from this asrama to that of the
householder: “After he has learnt in the proper order the three Vedas or two of
them, or at least one, without violating his chastity, he should undertake the
householder’s asrama” (2.2). Then at 6.1, he gives the passage from the latter
to the asrama of a forest hermit: “After living this way in the householder’s
asrama according to rule, a twice-born bath-graduate (snataka; Chapter 8)
should duly live in the forest, controlling his self and mastering his organs.”
Manu (6.33-6.34) assigns to the final period of a man’s life the asrama of a
wandering mendicant: “After spending the third quarter of his life this way in
the forest, he should cast off his attachments and wander about as an ascetic
during the fourth. When a man goes forth as an ascetic after he has moved
from asrama to dsrama...he will prosper after death.” This is the most
explicit and detailed statement of the classical formulation of the asrama
system in the Dharmasastras, even though all post-Manu authors take this
model as the basis for their comments on the dsramas.

The centrality that the asrama system assumed in later Brahmanical the-
ology is indicated by the novel term andsrama (with the corresponding
andsramin), that is a state outside the asramas. In the Vulgate version® of
Yajnavalkya (3.241) living in such a state (anasrame vasah) is viewed as a
minor sin. A Dharmasastric text cited by Samkara® states: “A twice-born
should not remain an andsramin even for a single day.”

> This verse has been eliminated in my critical edition: Olivelle, Forthcoming.
¢ See Samkara on Vedanta Siitra 3.4.39: andsrami na tistheta dinam ekam api dvijah.
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At the other end of the spectrum is a person who is so holy and enlightened
that he is viewed as beyond all categories, including dasrama. He is referred to
as atyasramin, a person who has transcended the asramas.

The centrality that the dsrama system occupied in the Dharmasastric social
ideology is indicated by its presence in the descriptions of a king’s duties.
Manu says that the king “stands as the surety for the dharma with respect to
the four asramas” (7.17); and “The king was created as the protector of people
belonging to all varnas and dsramas” (7.35). Narada in his disquisition on legal
procedure (vyavahara) says that it is said to have four beneficiaries because it
protects the four dsramas (NSm Ma 1.12). Elsewhere he says that the king
should protect all four asramas (NSm 18.5).

From the time of Manu, that is, the second century ck, the asrama system
became a central and integral part of Brahmanical dharma, paralleling the
older varna system and making the compound varndsrama a shorthand for
the totality of Brahmanical dharma, or what later came to be called Hinduism.
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Rites of Passage
samskara

Axel Michaels

Life-cycle rituals—or rites de passage as they have been termed since Arnold
van Gennep (1909)—are universally observed ceremonies to ritually identify
changes in life. They thus mark major physical and/or psychological develop-
mental stages. In the Indian (Hindu, Buddhist, and Jain) contexts, these rituals
are called samskara. When Ron Grimes says, “(i)f van Gennep had not coined
this idea, we would not see births, initiations, weddings and funerals as being
similar rituals, because these ritual types are not always combined by their
practitioners,”" he is only half way right. The term samskdra is already such a
cover term for life-cycle rituals.

Hindu tradition recognizes up to forty samskaras,” of which, by the medieval
period, sixteen had achieved a nearly canonical status even though they are
sometimes given different names (see Table 6.1). Almost all traditional Hindu
families observe until today at least three samskdras (initiation, marriage, and
death ritual). Most other rituals have lost their popularity, are combined with
other rites of passage, or are drastically shortened. Although samskaras vary
from region to region, from class (varna) to class, and from caste to caste, their
core elements remain the same owing to the common source, the Veda, and a
common priestly tradition preserved by the Brahmin priests.

THE TERM SAMSKARA

Samskara is usually translated as “rite of passage” or “sacrament,” but these
concepts encompass only a part of its meaning. As Sabara, a fifth-century

' Grimes 2000: 103.
2 GDh 8.14-8.24, with additional eight samskaras of the soul.
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Table 6.1. Hindu life-cycle rites

Phases of Life Ritual

Prenatal rituals . Procreation, insemination (garbhadana, niseka)
. Transformation of the fruit of love to a male fetus (pumsavana)

. Parting of the hair of the pregnant woman (simantonnayana)

1
2
3
Birth and childhood 4. Birth ritual (jatakarma)

5. Name giving (namakarana)
6. First outing (niskramana)

7

8

. First solid food (annaprasana)

Adolescence . Tonsure or first cutting of the hair (ciadakarana, caula)
9. Ear piercing (karnavedha)
10. Beginning of learning (vidyarambha)
11. Initiation or Sacred Thread ceremony (upanayana, vratabandhana)
12. Beginning of learning (vedarambha)
13. The first shave (kesanta)
14. The end of study and returning to the house (samavartana)

Marriage 15. Wedding (vivaha, panigrahana)
Death and Afterlife 16. Death ritual (antyesti)
Joining the ancestors (sapindikarana)
Ancestor worship (sraddha)

scholar, says, the decisive thing is that the samskaras are applied to make
someone or something fit or suitable for some purpose (yogya), for wholeness
or “salvation,” for example, as a sacrificial offering.” The gods accept only what
is suitable to them, that is, properly composed or put together, and therefore
perfect. Similar to “Sanskrit,” literally, “the totally and (correctly) formed
[speech]”), samskara, therefore, means the perfection of ritual acts. So, in
Vedic ritual context the term samskrta is often used for purification actions.

The special suitability (yogyata) of samskaras is generally understood in a
double sense, at least: first, as the elimination of the unclean, the faulty, and
tainted, and second as creating the eligibility to carry out sacrificial rituals.
Impurity and faults are created through natural birth. Thus, in Manu’s Law
Code (MDh 2.26-28), it is said that the fire sacrifices (homa) carried out
during pregnancy, the ritual of birth, the tonsure, and the girdling eliminate
the unclean substance (enas) of the twice-born, which is created by semen and
the uterus:

The perfection (samskara) of the body, should be performed for twice-born men
with auspicious Vedic ritual actions beginning with the rite of impregnation that
purifies a man both in the hereafter and here (in this world). The fire offerings for
the foetus, the birth rites, the first haircut and the tying of the Muija-grass belt,
wipe away from the twice-born men the guilt of the seed and the guilt of the

* See Sabara on PMS 3.1.3: samskdro nama sa bhavati yasmif jate, paddrtho bhavati yogyah
kasyacid arthasya. For further evidence, see Pandey 1969: 16.
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womb. By the study of the Veda, vows, offerings into the fire, study of the triple
Veda, sacrifices, sons, the (five) great sacrifices and the (other) sacrifices, the body
is made fit for the Veda (or the brahman, ultimate reality).

The commentator Medhatithi emphasizes that semen and uterus are the
causes of uncleanness. Harita, another legal scholar quoted in the Samskara-
tattva, makes it even clearer, saying that the man places the fetus in the womb
of his wife by means of the ritually carried out procreation (garbhadana).* The
womb thus becomes suitable for the reception of Veda. With the pumsavana
ritual, he then transmutes the embryo into a male fetus. With the ritual of
parting the hair of the pregnant woman (simantonnayana), he eliminates the
impurity imparted by the parents, and the uncleanness of semen, blood, and
uterus are eliminated by the rituals of birth (jatakarma), naming (namakara-
na), presenting the first solid food (annaprasana), tonsure (citdakarana), and
the bath that concludes the period of study (samdavartana).

SOURCES

The sources for the samskaras are mostly texts on domestic rites (Grhyasutras),
legal texts (Dharmasastras and smrtis), medieval compendia (Nibandhas), and
numerous ritual handbooks (paddhati, vidhi).> The authors of these texts often
refer to local customs and variations. The Dharmasastras do not normally give
detailed descriptions of the performance of the rituals; only the Grhyasatras
and the ritual handbooks do so. Neither do Vedic Samhitas and Brahmanas
contain detailed rules for the samskdras, but verses and passages from these
texts have been used as mantras in the samskdra rituals.

It is in the Grhyasutras that we find detailed descriptions of the main bodily
(arira) samskaras.® Generally, they begin—as in the Paraskaragrhyasitra
(ParG)—with marriage (vivaha), followed by the pregnancy rites (garbha-
dana, pumsavana), the ritual parting of the hair (simantonnayana), the name-
giving ceremony (ndamakarana), the first feeding of solid food (annaprasana),
the first haircut (cada-karana, -karma), the initiation (upanayana), and other
educational rites such as the taking leave of one’s teacher (samavartana).”

4 See Kane II: 192.

®> Major indological studies on samskdra include Hillebrandt 1897; Kane 1962-75 (especially
vol. IL.1); Pandey 1969; Gonda 1977; Kapani 1992; Olivelle 1993; Michaels 2004. Comprehensive
studies of the practice of samskaras one finds in Stevenson 1920 and Gutschow/Michaels (2005,
2008, and 2012), who present a description of all major life-cycle of rituals of a specific region
(Bhaktapur, Nepal), the edition and translation of concerning handbooks and detailed bibliog-
raphies of the samskaras.

® For a detailed description, see Kane II: 195-267.

7 For a discussion of the sequence of the samskaras, see Lubin 2005: 87-9.
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The death and ancestor rituals (antyesti, sSraddha) are mostly dealt with in a
different place—in the ParG, for instance, at the end of the text.

The Dharmasastras generally list the samskdras in their sections on right
conduct (acdra) with a focus on marriage and initiation but do not give many
details of the ritual procedure of the samskaras. Some Smrtis like that of
Narada even mention these rites only indirectly. However, the Smrtis presup-
pose the samskaras inasmuch they mark the transition from the Vedic world
to the class and caste society of Hinduism, that is, the establishing of Smarta
Hinduism.

The Nibandhas mostly follow the traditional list of the sixteen samskaras.
Thus, the Samskara section of the Smrticandrika of Devanabhatta (composed
between 1200 and 1225), begins with the rite of impregnation (garbhadhana)
and ends with marriage (vivaha). The Dharmasindhu by Kasinatha Upadhyaya
(1790/91) follows the same order and deals with numerous qualifications
and exceptions. The Nibandhas also include many variations mixed with
other rites and astrological considerations.

HISTORY OF SAMSKARAS

Samskaras have been shaped in the middle Vedic period, starting around 500
BCE, when the higher classes of the Aryans began to settle in the Gangetic
plains. In the early Vedic phase, the initiation was a consecration (diksa) into
secret priestly knowledge and an initiation, a kind of “proto-upanayana,” into
certain sacrifices. It was also a privilege for those who wanted to learn the Veda
or to perform a sacrifice, a privilege mostly restricted to the twice-born men.
The diksa was then more a ritual preparation for the institutor of the sacrifice
than a life-cycle ritual. The initiation (upanayana) of the middle Vedic phase,
on the other hand, demarcated the social and ritual boundaries between
different social groups and the separation of the higher classes (varna) from
the rest of the society (cf. Tab. 6.3).2

Various factors may have been responsible for this development, especially
acculturation problems vis-a-vis the indigenous population owing to the
transition of the Aryans from a semi-nomadic to a settled life. In the trans-
culturation processes, such as mingling with the resident population and their
doctrines and religions, the admission to the Vedic rituals, mainly the fire
sacrifice, and the marriage rules had to be regulated. By this, the Aryans
demarcated themselves from the indigenous population. From the beginning
of the Common Era, the sacred thread became their symbol of this boundary.

8 Cf. Zotter 2010: 19f.
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The non-initiated were outsiders, marginal groups, or even enemies (e.g., the
vratyas). Only by celebrating upanayana, that is, the ritual birth of the
boys into the Veda, did one become a twice-born; those who could not
be initiated—young children and, to a certain extent, women—remained in
the impure state of a Siidra. The non-initiated were not allowed to take part
in the Brahmanical rituals; they could not maintain the Vedic domestic fire,
intermarry with the twice-born classes, or partake in joint meals. Thus they
remained “out-casts.”

This linkage of life-cycle rituals with social status was the basis of the Hindu
caste society creating a deep connection between descent and matrimony.
Initiation now meant acceptance into patriarchal society and instruction in the
study of the Veda—the literal meaning of upanayana is “leading (to the
teacher)” or more precisely “leading” (of the student by the teacher to his
self)—along with the initiation into the sacrificial practices derived from that.
All this also resulted in his ability to marry. Through initiation, the youth
becomes a member of a caste, an apprentice, entitled to perform sacrifices, and
a candidate for marriage all at once.

THE TRADITIONAL HINDU RITES OF PASSAGE

Among the sixteen bodily (Sarira) samskaras that are still performed are the
name-giving ceremony (namakarana), the first rice feeding (annaprasanna),
tonsure (cidakarana), initiation (upanayana), marriage (vivaha), and the
funeral (antyesti). There are many additional life-cycle rituals, with a great
number of local variations, still performed in South Asia. Thus, a small Newar
Buddhist compendium from the eighteenth century (Bajracaryya and Bajra-
caryya 1962) lists the following samskaras (Table 6.2).

The list of Table 6.2 is interesting for many reasons. It contains a mixture of
all kind of Hindu and Buddhist life-cycle rituals, including the death and
ancestor rituals. Rituals for the male are combined with rituals for girls,
women, and the aged. Sometimes subrituals are listed separately. It is also an
example of the local variations that samskdras can demonstrate. The structure
is, however, similar to other lists of samskaras, which—following the age
groups—can be classified into prenatal, birth and early childhood, initiation
(educational), marriage, old-age, death, and ancestor samskaras.

Prenatal Samskaras

The prenatal life-cycle rituals are mainly concerned with the promotion of the
fertility of the woman and health of the fetus and mother. The authors of
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Table 6.2. Newar Buddhist life-cycle rituals

1
2
3
4
5.
6
7
8

9

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.

21

22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.

33

34.
35.
36.
37.
38.
39.
40.
41.

. (Introduction on embryology)®

. Cutting the umbilical cord (nabhiksedana [sic])

. Birth purification (jatakarma)

. Name giving (namakarma)

Showing the sun [niskramana]

. First feeding of fruits and cooked rice (phalaprasana, annaprasana)

. Protection against the grahas with a necklace (graharaksa)

. Opening the throat (kanthasodhana)

. First head shaving [ciidakarma]

Initiation (bartabandhana [sic], vratabandhana)

First monastic initiation (pravaryyagrahana)

Consecration of a Vajracarya priest (vajracaryyabhiseka)

Marriage of the girl to the bel fruit ([= Nev. ihi], panigraha)

Marriage (kanyadana)

Eating dishes together from the same ritual plate (Nev. niksahbhii)
Dressing the hair (kesabandhana)

Girl’s seclusion (Nev. nari jati yata yayagu kriya raja sola bidhi, badha taye [= barha tayegu])
Worship of the aged 1 (Nev. bhimaratha kriya, br[hat] nara brlhat] nari,1 (Nevari) jamko)
Worship of the aged 2 (debaratha [sic, devartahal, 2 jamko)

Worship of the aged 3 (maharatha, 3 jamko)

. Ripening of the karma (karmavipaka)

First death rites (utkranti)

Death rites (mrtyukriya)

Removal of impure things from the deceased (Nev. chvase vayegu)
Fumigation (Nev. pakhakim tha-negu)

Removal from the house and making the litter (Nev. duhkha pikhar tiya, sau, sayegu)
Death procession (Nev. sitham yamkegu)

Rituals at the cremation ghat (Nev. dipe yayagu kriya)

Disposal of the ashes (asti pariksarana)

Drawing a mandala to prevent a bad rebirth (durgati parisodhana mandala kriya)
Feeding of the deceased (Nev. nhenuma)

Setting out cooked rice etc. for the departed spirit (Nev. pakhdja khaye)
. Removal of death pollution (Nev. duvemke)

House purification (grha siaddha gvasagam kriya)

Offering of balls (pinda) for ten days (dasapindakriya)

Offering of pindas on the eleventh day after death (ekadasa pinda kriya)
Further pinda rituals (Nev. pinda thayegu kriya)

Offering of pindas to three generations (Nev. lina pinda)

Protection of the guru (gururaksana)

Ancestor ritual (Sraddha)

Removal of the pindas (Nev. pinda cuyegu sthana)

Dharmasastras discussed whether the rites are more concerned with the fetus
and male semen (garbha) or the mother and the womb (ksetra). In the latter
case, the rite should be performed only once. Since conception is regarded as a

® According to Bajracaryya/Bajracaryya 1962; Nevari (Nev.) terms have only been listed in

case of lack of Sanskrit equivalents; see Lewis 1994 and Gutschow/Michaels 2008: 10f.
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ritual and spiritual act, the ritual through which the man places his semen in the
womb, that is, the insemination (garbhadana, niseka), should be performed on
the fourth (caturthi) day after the beginning of the menstruation, together with
prayers and purifications.'® It is doubtful that this ritual was often practiced.

The transformation of the fruit of love to a male fetus (pumsavana), which
occurs in almost all manuals, is to be performed in the third or fourth month
of pregnancy. In ancient India, some people believed that the gender of a child
is already fixed at the time of insemination, while others opined that the
embryo remains in an undifferentiated status for three months and assumes
its sexual identity only after three months. The pumsavana is performed by
feeding certain food items or juices to the wife after she has fasted, taken a
bath, and put on new garments.

The parting of the hair of the pregnant woman (simantonnayana) is
performed between the fourth and eighth month of pregnancy in order to
protect mother and fetus from evil influences. The main act consists of the
husband parting the hair of his wife with darbha grass or a porcupine quill and
placing vermilion in the parting of her hair.

To the prenatal rites belongs also the South-Indian visnubali ritual per-
formed in Vaikhanasa families along with simantonnayana. It consists of an
offering (bali) to Visnu and a sweet rice pudding (payasa) given to the
pregnant woman in order to make the child a devotee of this god (Huesken
2008). It is believed that Visnu himself will then initiate the newborn child so
that it does not need any other sacrament or initiatory rite to make it a Visnu-
devotee and to make it eligible to become a Vaikhanasa priest.

Birth and Childhood Samskaras

The majority of the life-cycle rituals focus on childhood and adolescence, the
most perilous time of life in premodern societies. The birth ritual (jatakarma)
consists of cutting the umbilical cord, feeding honey (medhajanana), and
blessing the new child (dyusya) and the mother (mdatrabhimantrana), or
touching the shoulders of the child (amsabhimarsana). Other acts, such as
the first breastfeeding, might also become ritualized by chanting a mantra.
Some texts prescribed that the father or five Brahmins blow over the child.
The name-giving ceremony (ndmakarana) is only performed after the
eleventh day, but it is often celebrated together with the next two or three
samskaras. It concerns the astrologically determined name whispered by the
house priest into the left ear of the child. The name is mostly kept secret and
only used for ritual purposes. The first outing (niskramana) is a ritual where

19 See, however, Slaje 1997.
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on an auspicious day within the first three months the child is taken out of the
house and shown to the sun (adityadarsana). This ritual demarcates the end of
the impure period. After six months, the child is given the first solid food
(annaprasana), most often a sweet rice preparation.

The tonsure or first cutting of the hair (cidakarana, caula) is an ancient
ritual that takes place between the first and third year of the child. The ideal
time is when the fontanel in the skull of the child is closed, but today the ritual
is mostly combined with the initiation (upanayana). The priest with the help
of the father or maternal uncle cuts small locks of hair from four sides of
the child’s head. The barber then shaves the rest of the hair except for a
little tuft (sikha) that is regarded as the seat of the paternal lineage. The
ear-piercing ritual (karnavedha), during which the priest or father pierces
both earlobes with a gold, silver, or iron needle—depending on the class
(varna) of the family—is to be performed on an auspicious day in the seventh
or eighth month.

Initiatory Samskaras

Most childhood rituals are performed for both male and female children. The
initiatory rituals, however, are only for boys. The marriage is regarded as the
initiation of the girls. The samskaras of adolescence are often presented as
educational rituals. In fact, they focus on introducing the boy into the adult
world and preparing him to take on his social and ritual responsibility. They
usually begin with the cutting of the hair (ciidakarana given above), followed
by the ritual beginning of learning (vidyarambha) through which the boy is
authorized to learn the Veda.

This initiation or sacred thread ceremony (upanayana) is the first of the
more complex rituals (see Table 6.3).!' The age of initiation varies according
to status and class. The time of initiation is determined astrologically. The
actual preliminary rituals begin with the tonsure (ctidakarana), when the hair
of his head is shaved, except for a small strand (the $ikha). After this, the actual
initiation (upanayana) takes place. It is considered a second birth, and is
divided into the dedication as an ascetic, as a pupil, and as a man. The primary
act in the dedication as an ascetic is the laying-on of the holy cord. During this
dedication, the son, if he is a Ksatriya, is given, among other things, an
antelope skin and a stick, the few possessions of an ascetic. In the subsequent
dedication as a pupil, the priest teaches the son, both covered by a blanket, the
Gayatri hymn (RV 3.62.10), which is considered to be a condensed form of the
entire Veda. In return, the son honors the priest as his teacher and, according

"' The description follows Michaels 2004: 77-99 and Gutschow/Michaels 2008.
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Table 6.3. Class distinctions in initiation according to the Dharmasastras

Brahmana Ksatriya Vaidya'?
Youngest and 8/16 11/22 12/24
oldest age
Season Spring Summer Autumn
Week day Sunday Tuesday Saturday
Skin Black antelope White gazelle, Brown goat or cow
(uttariya, ajina) game, tiger
Sacred thread White cotton Red wool Yellow linen
Staff (danda) Palasa or Bilva wood Fig tree Badara or Udumbara
(Butea Frondosa, (nyagrodha, wood (Zizyphus
Aegle Marmelos): Ficus Indica): Jujuba, Ficus
gives spiritual gives physical Glomerata): gives
strength (brahman, strength (ojas) nourishment (irj)
tejas)
Height of the staff ~ To the head To the forehead To the nostrils
Meter of the Savitri  gayatri: 8 syllables per  tristubh: 11 jagati: 12 syllables
verse (RV metric foot syllables per per metric foot
3.62.10) metric foot

to ancient tradition, brings him firewood to keep up his fire. He goes on a
begging tour round the invited guests, too. After this, once more, there is the
symbolic and ritual celebration of the study of the holy texts. The son again goes
on a round of begging, lights a special fire, and takes a special bath, which makes
him into a pupil of Vedic (sndtaka), although in the classical ritual, the ritual
bath is taken at the end of the period of studentship. In a more playful episode
called (desantara), the pupil sets off to Benares for twelve years of studies, a
short time after which, his uncle on his mother’s side and the priest hold him
back at the garden gate, promising to find him a beautiful woman to marry. The
end of these “studies,” too, is arranged as a ritual. First, the samavartana fire is lit
and honored, and then the son receives yogurt and other foods from the priest,
as well as a white loincloth and the holy cord. Finally, the initiate dresses in new,
worldly (nowadays generally Western) clothing and looks at himself in the
mirror. With the upanayana the boy is considered a dvija or twice-born, that
is, he is ritually born into and through the Veda and has completed his second
birth after the physical birth from the mother, which is the first birth. Trad-
itionally the boy is to stay in the house of the priest or teacher (guru) for many
(ideally twelve) years until he has mastered the Veda. But this nowadays
happens only in very traditional Brahmanical families. With the samavartana
ritual and his returning from the first traditional life-stage (asrama), the liminal
phase of celibacy and learning (brahmacarya), the boy enters into the second
life-stage as a married householder (grhastha).

12 After Smith 1986: 69f. and Pandey 1969: 126ff; cf. Michaels 2004: 81.
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Marriage Samskaras

For the Grhyastras, a man becomes only complete and fit to sacrifice when he
has married. Most Hindu weddings (vivaha, panigrahana) last for days and
contain a great number of subsidiary rites. The core elements involve the
selection (gunapariksa) of the bridegroom by the parents of the bride, engage-
ment (vagdana), the marriage procession (vadhiigrhagamana), the reception
of the bridegroom’s procession, the bestowal of the bride by her father to the
groom (kanyadana), taking the bride’s hand (panigrahana), exchange of
garlands between the bride and groom, the lighting and circumambulation
of the sacred fire (agnipradaksina, parikramana, parinayana), seven steps
(saptapadi), and a meal eaten together. Often a sacred necklace (mangalasi-
tra) is given to the bride by the groom, who also may apply vermilion
(sindhtira) on the bride at the parting of her hair.

Old-Age, Death, and Ancestor Rituals

In the “canon” of the sixteen traditional Hindu rites of passage, only the death
ritual (antyesti) is mentioned. Other rituals, however, have to be included in
this category. This holds true, for instance, for rituals that concern the third
and fourth life-stage (asrama), the ascetic withdrawal from the family home
and forest dwelling (vanaprastha) and the complete renunciation without
domestic fire and wandering (sammnydsa). In some areas, there are non-ascetic
old-age rituals, such as the worship of the aged: for instance, when, among the
Newars of Nepal, someone becoming seventy-seven years, seven months, and
seven days old (eighty-eight years, eight months, eight days, etc.) is worshiped
in a large clay vessel and then carried on a little chariot through the vicinity of
his or her house (bhimaratharohana)."

In the death ritual (antyesti), specialized “impure” priests perform the final
samskdra, which is meant to prepare the deceased for his or her journey
through the underworld to heaven. The corpses of Hindus are cremated—
with the exception of small children, ascetics, and persons inflicted by certain
diseases. Upon the death of an individual, the body is wrapped and brought to
the place of cremation, where the eldest son or some other male relative lights
the pyre, together with the priest. The fire is meant to bring the deceased to the
ancestors. This is sometimes regarded as the third birth. The ashes are
generally thrown into a river.

After the death ritual, close relatives are regarded as impure for a certain
period, generally eleven to thirteen days. During this period, they are not

13 See von Rospatt 2014.
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allowed to enter a temple or consume salt. The deceased (preta) are then in a
weak ghostly state. They are always hungry and without a place to live, until
the chief mourner has made a body out of wheat-flower or rice balls (pinda).
On the twelfth day, or after one year, the deceased is united with his ancestors
in a ritual called sapindikarana. In this ritual, a pinda representing the
deceased is mixed with three other pindas representing the father, grandfather,
and great-grandfather. Afterwards the deceased will be worshiped in common
and obligatory sraddha rituals as an ancestor by his relatives.

SAMSKARAS AS RITUALS OF TRANSCENDENCE

For the Gryasutras and Dharmasastras a samskdra is a ritual identification
with the eternal and ineffaceable, the Absolute. Thus, the initiation of the son
is equated with, among others, the father, the Veda, the sacrifice, and the fire
because it is only in this way that he can participate in the wholeness and
immortality. If this substitution is perfect (samskrta), the rite has an effect ex
opere operato, of and in itself, without any belief in it, by virtue of the ritual
equivalence. The second birth proceeds from the womb of the Veda and the
sacrifice, with which the Brahmanical teacher and the boy are identified, and
not from the womb of the mother. This regulation is based on ritual chains of
identification, important in Brahmanical Hinduism, such as the following:
Veda/gods (= immortality) = sacrifice = man (mortality), or, as the Brahmana
of the Hundred Ways, the Satapathabrahmana, says, “Man is the sacrifice” (SB
1.3.2.1). In middle Vedic texts, sentences like the following occur repeatedly:
“The person who does not sacrifice is not even born yet” (SB 12.2.1.1). By
equating the immortal sacrifice with mortal man, immortality itself can only
be saved by man becoming (at least thought of as becoming) immortal; this
occurs by means of a substitution of the father by the son.

Certainly, this samskara theory of the ancient Indian legal scholars brings
in a new viewpoint—that of transcendence—in the discussion of rites of
passage, which, ever since van Gennep, has been loaded down too much
with functional and structural aspects. Van Gennep and Victor Turner (the
latter less so than the former) saw the rites of passage in the life cycle for the
most part as a means of cementing and renewing social relations, as social
mortar, so to speak. And indeed, even though samskdras mostly focus on
individuals,'* they should not primarily be regarded as events in the life of
individuals but as events that constitute and reaffirm socioreligious relations
and groups.

4 Samskaras are also performed on statues or stipas: see Kriyasamgrahapaijika.
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But in rituals of the life cycle, the fear of man confronted with his finite
existence is also expressed. For evidently every change, whether of a social or
biological kind, represents a danger for the cohesion of the vulnerable com-
munity of the individual and society. Irruption and dissolution threaten,
particularly with drastic events, especially in extensions and shrinkages of
the social group, namely the family: births, in which a new human being is
accepted; marriages, in which a family member is integrated into a new
assemblage and leaves another; or death, when a member leaves forever.
These are also radical interventions in the social group as an economic unit.
With marriage, a source of labor leaves one family and enters another—in
Hinduism, the bride, as a rule, is regarded as a gift (kanyadana), which does
not create a reciprocal obligation in the bridegroom; in initiation, a boy is fully
integrated into the economic cycle; death removes a person from this cycle.

In that man equates himself with the unchangeable in certain rites of
passage, he appears to counteract the uncertainty of the future, of life and
death. Usually it is a matter of relegating the effects of nature or of mortality:
birth, teething, sexual maturity, reproduction, and dying. In many life-cycle
rites of passage, the natural is recreated again, so that nature becomes sacral
culture. “Man is born (by means of initiation) into a world he (ritually) creates
himself,” says the Satapathabrahmana (6.2.2.7).

Thus, a classificatory case is made of the individual, and rituals help to
classify. A legitimate and socially accepted father is made of a procreator; a
legitimate mother of a child bearer; a legitimate wife is made of a woman; and
a full member of the social group is made of a boy or girl. In ancient Rome, the
pater familias had to lift the child up before it was recognized as legitimate.
One who is dead is made an accepted ancestor; in the Hindu death ritual, he
receives a new body from the mourners, and thus the strength to “survive,” or,
more appropriately, to attain heaven.

If these ritual substitutions and equivalences were not made, disorder would
dominate. A bisexual union without a marriage ritual is mere cohabitation; a
dead soul not ritually cared for is an unpacified soul, which can quickly
become a threatening ghost; a non-initiated member is the same as a child
without rights. A non-initiated Brahmin, say the Indian legal texts, is a
Brahmin by birth only. He is a once-born, the same as one who may not
hear nor teach the Veda; he is as one who is ill or cast out. Rites of passage in
the life cycle establish and repeat this identification with the immortal by
constant repetition of the perpetually unchanging, or by referring to it. They
create, preserve, and strengthen identity, and in this manner, they strengthen
the individual and the social group.'

15 T am grateful to Christof Zotter for valuable suggestions.
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The Vedic Student

brahmacarin

Timothy Lubin

The whole system of Dharmasastra presupposes the existence of disciplined,
learned persons who know and act upon the vast body of precepts that
constitute the Brahmanical model of right conduct (dharma). The literature
of Dharmas$astra, in fact, came into existence precisely as part of the process by
which such persons were trained, and trained others in turn." The training
combined strict adherence to elaborate ritualized rules of practice with largely
oral textual study with a preceptor. Notionally, at least, this dharma has its
roots in the Veda, the transcendent wisdom revealed to the ancient poet-sages,
crystalized in collections of verse, ritual formulas, and explanatory (exegetical)
prose. The oldest verses were collected in canonical form as the Rgveda
(composed ca. 1400-1200 BcE), for use by a particular class of priests in the
Vedic fire-offering rites (yajfia). Two distinct collections of liturgical verses
and ritual formulas were later likewise transmitted as Veda (the Samaveda and
Yajurveda). A fourth collection of texts pertaining to a separate group of ritual
specialists dealing with domestic ceremonies, healing rites, and sorcery,
some of it quite ancient, was eventually reclassified as a fourth Veda, the
Atharvaveda.

These mnemonically transmitted utterances, considered timeless and not of
human authorship, were called brahman, and the process for learning them by
rote and thus embodying them was called brahmacarya, literally “pursuit or
practice of brahman.” This term very early took on a specific technical sense:
starting with an initiation by the teacher, symbolically a rebirth, brahmacarya
required adherence to a set of disciplinary rules (including celibacy) as well as

! Scharfe 2002 (esp. Chapter 7 and 11-13) discusses the initiation and brahmacarya as an
educational system that helped establish Brahmins’ reputation for expertise in religious but also
literary and administrative fields.
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study, and concluded with a ceremonial bath. The Vedic student (brahma-
carin) served his preceptor as an apprentice, residing in his home. It is likely
that, at first, it was this training itself that constituted a person as a Brahmin
(brahmana), that is, a specialist in brahman. Even so, it is also clear that the
profession soon came to be passed down in families as a birthright and
became, in social terms, an ascriptive caste status. This chapter examines the
form and purpose of the Vedic studentship, and the special importance that
came to be attached to it as Brahmins sought to reposition their tradition as a
basis for establishing religious and legal norms for society.

THE STUDENT IN THE EARLIEST SOURCES

The Vedic initiation and rule of brahmacarya closely parallel the rites and
regimens of consecration (called vrata and diksa) undertaken by the sponsor
of Vedic “high-cult” fire-offering services. The dominant symbolism in all of
these is the overcoming of human weaknesses and the attainment of a quasi-
divine status during the period of consecration. Like the diksa for the Soma
ritual, the upanayana is presented as a ritual rebirth, but while in the diksa the
sacrificer regenerates himself in the “womb” of the Veda, the upanayana casts
the Vedic preceptor (dcarya, “guide, authority on correct practice”) as spiritual
parent. Thus, whereas in the consecrations for worship the sponsor performs
the ceremony of “approaching” (updyana) the state of consecration, the rite of
initiation into Veda study is more commonly spoken of as an “inducting”
(upanayana) because the teacher “leads” the student into brahmacarya.?
Probably the earliest work to mention brahmacarya is a hymn of the
Atharvaveda (11.5).° The Atharvaveda generally is more concerned with
subjects that would later be treated systematically in the codes of domestic
ritual (Grhyasttras), e.g., life-cycle ceremonies, among which the initiation
comes to be classed. The hymn eulogizes the Veda student in grandiose
terms—even cosmic terms, as the sun itself—mentioning several distinctive
attributes familiar to us from later sources: the characteristic grass belt,
the antelope skin, the beard allowed to grow uncut (after the initiatory

2 For an extended comparison of diksd, brahmacarya, and related vratas as a class of ritual
practices, as well as more detailed evidence for the historical development reflected in the ritual
and dharma codes’ treatments of initiation, see Lubin 1994 and 2005. This chapter is a somewhat
updated summary of the analysis presented there. Gonda 1965 (esp. Chapters 8-10) assembles
the relevant textual evidence and notes some of the formal parallels between diksa and
brahmacarya.

® In the Saunaka recension; 16.5 in the Paippalada is quite similar. Oguibénine 1990 and
Kajihara 2002 (esp. Chapters 3-7) give particular attention to the Atharvaveda as an early source
on the brahmacarin.
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shaving), the duty of bringing of firewood to tend (updste) the fire, the begging
of alms (bhiksa), and the state of being consecrated (diksita, v. 6). The
initiation rite is presented as a pregnancy, with the teacher as the expectant
mother: “The preceptor, drawing the brahmacarin near (upandyamdana),
makes him an embryo within. Three nights he carries him in his belly; the
gods gather to see him when he is born” (v. 3). The student is repeatedly said
(vv. 1-5) to heat his teacher, the gods, and the world with his fervor (tapas).
Brahmacarya and tapas, virtually equated, are said to be the energy by which
all beings attain their natural aims: thereby, the ox and horse win food; a girl
wins a young husband; a teacher seeks a student; a king protects his realm;
Indra wins heaven; and the gods overcome death (vv. 17-19).

The upanayana is not an integral part of the sacrificial ritual, so it is barely
mentioned in the other three Vedas; the only discussion of it is in Satapatha
Brahmana 11.5.3-11.5.4, where a debate between Sauceya Pracinayogya and
the sage Uddalaka Aruni ends with Sauceya asks asking to become Uddalaka’s
student: “‘Here are sticks of firewood. May I approach (ipdayadni) you (for
study).” And he said, ‘... Come, approach (#ipehi).”” The request is an oppor-
tunity to enumerate the key features of the rite: “‘I have come to brahma-
cdrya, he says—thus he announces himself to brdhman. ‘Let me be a
brahmacarin,” he says—thus he gives himself over to brdhman.... Then (the
teacher) takes his hand, saying, ‘You are Indra’s brahmacarin, Agni is your
teacher, I am your teacher, O so-and-so.”” After placing the student in the care
of various divinities, the preceptor declares, “You are a brahmacarin,” and
enjoins upon his new disciple the rules of the discipline: “Eat water” (dpo
ana). “Do work” (kdrma kuru). “Lay on a stick of firewood” (samidham a
dhehi). “Do not sleep” (md susupthah). “Eat water” (again). Finally, the teacher
recites for him the Savitri-mantra (RV 3.62.10): tdt savitiir varenyam bhdrgo
devdsya dhimahi/dhiyo y6 nah pracoddyat (“May we attain that desirable
splendor of the Heavenly Impeller [Deva Savitr], that he might stimulate our
thoughts”), first one pada at a time, then by hemistichs, then all together. This
marks the start of Veda study.

Some say that a preceptor who is “pregnant” (garbhin) with a student
should abstain from sexual relations, but the Satapatha disagrees: “Human
progeny are born from the procreative organ (prajdnanat). The divine pro-
geny are the meters—he generates them from the mouth, and from there he
generates the (student). That is why he may follow his desire” (SB 11.5.4.17).
However the student girds himself with a belt (mékhala), to separate the pure,
immortal parts, above the navel, from those below (TS 6.1.3.4; cf. SB
6.7.1.9-6.7.1.11; 10.1.2.11).

Thus, the canonical Vedic texts describe many features of the rite of
initiation into studentship: the student approaches with firewood in hand;
the teacher takes him by the hand, and commits him into the care of deities,
enjoins upon him the rule (vrata), and commences teaching with the Savitri
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stanza. The Atharvaveda mentions the student’s beard, belt, deerskin, and
alms-gathering (bhiksd). The Satapatha Brahmana summarizes the rule of
conduct with four commands (to “eat water,” perform work (karman), tend
the fire, and avoid sleep). Notable by its absence is any reference to celibacy,
which is perhaps the most famous aspect of brahmacarya in later sources—so
prominent, indeed, that in Buddhist literature, brahmacarya becomes the
usual term for monastic celibacy.

THE STUDENT IN THE VEDIC DOMESTIC RITUAL
CODES (GRHYASUTRAS)

Following the codification of the Vedic “high cult” in the §rautasatras, priestly
authors undertook to codify household ceremonies as well, which came to
include a diverse assortment of sacraments (samskaras), domestic offerings to
the gods performed by the head of household, rites to appease various spirits
and genii loci, and rites to avert misfortune. Initiation into studentship is
included in the sequence of sacraments, but there are a number of important
and revealing differences in how it is presented in the various codes. These
differences can in fact provide an index of a shift in the mode of presentation,
which further provides clues to the changing significance of studentship in
priestly doctrine.

The first important difference is that while the codes naturally present the
sacraments mostly in chronological order from the rite of impregnation
onward, some of them present the marriage ceremony first, while others
begin with the initiation. The marriage-first order is probably the older one,
since this rite creates the ritual agent of all other rites in the Grhyasitras—in
fact, when no subject of a verb of ritual action is stated, it is presumed to be the
married man of the house. The other sacraments follow from the marriage
insofar as they are to be performed by the father upon his child.

The shift toward moving the Vedic initiation forward to be first in sequence
happened largely in tandem with a greater emphasis on Veda study as a
requirement incumbent upon and distinctive of all three of the higher social
strata (varnas)—viz., Brahmanas (Brahmins), Ksatriyas (“rulers”), and Vaisyas
(“commoners”)—and a sign of their status as “Aryas” (roughly, “noble ones”)
in contrast with the Stidras ranked below them. The primary sign of this shift
is that whereas initiation and studentship were earlier said to constitute a
person as a Brahmin, now they constituted people as belonging to one of three
different ranked groups, differentiated on the basis of symbolic variations in
how the rite was to be performed. Each of the variables in the ritual—proper
age at initiation; proper type of animal skin, garment, belt, and staff; proper
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season for the rite—could have three values, corresponding to the three strata
respectively. These separate values reaffirmed the distinctions between the
classes, and the hierarchy implied in them, while linking them within the
shared privilege (and duties) of Veda study. It asserted their solidarity vis-a-vis
the Stdra class, providing a justification for their relative superiority. On
account of being eligible for the ritual rebirth of Vedic initiation, the three
“upper” varnas were called “twice-born” (dvija). In fact, the word dvija begins
to be used in this sense only during the period when this new doctrine
was explicitly formulated, in order words, with the promulgation of the
Dharmasitras.

While the Grhyasatras show many disagreements on these points, the
direction of change is made evident in that the fully elaborated three-part
model, with eight, eleven, and twelve as the ideal ages of the initiation, is the
model that all the dharmasitras univocally adopt, and which becomes ubi-
quitous the later dharmasastras. Satapatha Brahmana 11.5.4 made no men-
tion of different social classes (varnas) in connection with initiation. By
contrast, most of the Grhyasutras do so. But they do not always do so for all
of the variables, nor do they agree on what values to assign to each variable in
each case. The lists of distinctions generally come in a bundle at the beginning
of the description of the rite (Paraskara alone has them at the end), but they
are sometimes inserted haphazardly and out of context.*

The first distinction made has to do with the proper age for initiating a
student. The classical pattern recognized by Manava Dharmasastra and all
later authorities dictates that initiation be performed for a Brahmin ideally at
age eight, for a Ksatriya at age eleven, and for a Vaisya at age twelve. This rule
in coupled with a corollary: initiation should occur by ages sixteen, twenty-
two, and twenty-four (respectively)—that is, at twice the lower age limit. One
who remains uninitiated after that age will be deemed patitasavitrika, dis-
qualified from learning the Savitri mantra (the verse to Savitr that the teacher
recites for new initiates), and is subject to social sanction (exclusion) and the
performance of penance.

The rationale for the three separate ages is never given directly, but a
deliberate correlation does appear between these ages and the number of
syllables in a metrical foot (pada) of each of the three common meters, gayatri,
tristubh, and jagati. The stanza taught to the student during the initiation is
thus supposed to be a Savitr-verse in the appropriate meter (as Sankhdyana
Grhyasiitra makes clear). Yet it is the Savitrl verse in the gayatri meter, the

4 For example, the rite for donning the garment comes at the beginning of Jaiminiya
Grhyasiitra 1.12, with no mention of differences of fabric. Later, just after the tying of the belt
has been described, the text inserts an enumeration of materials for the belt, and the opportunity
is taken to list the materials for the garment and the skin as well. This may suggest that the
distinctions were added later to a preexisting treatment of the rites. I have represented the variant
differentiations in a chart in Lubin 2016: 328-9.
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famous RV 3.62.10, that is cited in most of the texts (with the exception of
Varaha 5.23-5.26, which provides an example of each). As so often, the
Brahmin is the default category in descriptions of the ritual, and the satras
in general assume a Brahmin student.

Yet very few of the Grhyasutras prescribe these ages unambiguously. The
Manava does not make distinctions of class by age at all, simply prescribing
initiation at age seven or nine. All the others do make the class distinctions,
but the Kathaka prescribes 7:9:11 as the ages; the Hiranyakesin and Jaiminiya
give 7:11:12 (Jaiminiya offering other options for the Brahmin).” Altogether,
four codes (Kathaka, Manava, Hiranyakesin, and Jaiminiya) give the age for a
Brahmin as seven; of these, two (Manava and Jaiminiya) offer other options,
but age eight is not one of them. Of those that prescribe age eight for the
Brahmin, four (Sankhdyana, Kausitaki, Varaha, and Bharadvaja) allow other
options for the Brahmin only.®

In light of the fact that most of the Grhyasitras take some notice of the
tripartite scheme, it is surprising that so little effort has been made to ensure
consistency. For this reason, I argue that the distinctions by class were
deliberately introduced during the period when the Grhyasitras were being
codified in an effort that was only partially coordinated across schools. Because
the rules were already circulating in an older oral form, the editors of the
codes were reluctant to do away completely with traditionally authoritative
views on the proper age. Hence, the prescriptions for the age of Ksatriya and
Vaidya initiates are relatively consistent, as are the upper age limits as a set,”
which were devised with the triple distinction already in mind. The original
diversity of views is preserved only in the case of the proper age of initiation for
a Brahmin. The fact that the age seven appears so often as the first or only
choice for a Brahmin, even when it spoils the symmetry of the pattern, in a
telling clue that seven was once widely regarded as a standard age for initiates—
perhaps the standard.

An interesting circumstance supports this view. Many of the discussions of
upanayana use a peculiar method for calculating the initiate’s age: they begin
counting from conception rather than from birth (e.g., garbhastame varse...).
This system is used only in this context, and only by Grhyasutras that prescribe
age eight for a Brahmin initiate. By this method of calculation, the number

> Even the late Vaikhanasa Grhyasitra does not present age eight as standard but only one of
three options (5, 8, or 9) based solely on whether one desires the glow of Brahman, long life, or
eminence.

6 This section adapts the discussion found in Lubin 2005 and Lubin 2016: 327-32.

7 Only the Jaiminiya gives just one age as the upper limit, sixteen, in spite of the fact that its
lower limit ages are five or seven or nine for a Brahmin (not eight!), eleven for a Ksatriya, and
twelve for a Vaidya). Hence, the newly designated upper limit is anomalously inserted, taking
only the case of the Brahmin into account. The siitra authors frequently assumed the Brahmin as
the default category.
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eight can be adopted without conflicting with an established tradition of
initiation at seven years (from birth). Yet here too, the application of a novel
principle is inconsistent: all (except the Mdanava) give the other ages as eleven
and twelve (and the upper limits as sixteen, twenty-two, twenty-four) regard-
less of the method of reckoning used. Thus Hiranyakesin gives the ages: seven,
eleven, twelve. Asvalayana and Paraskara acknowledge both methods. But
with the composition of a new set of rules on the subject, embodied in the
dharmasutras, the ambiguities of age disappear: The Manava Dharmasastra
diverges from the Manava tradition (to which it nominally belongs) under the
impulse toward catholicism on this point.

There are other sorts of indications that initiation into brahmacarya was
earlier reserved for Brahmins (or at least expected only of Brahmins). Thus, SB
11.5.4.16 speaks of the teacher “initiating a Brahmin into brahmacarya.”
Taittiriya Samhita (of the Yajurveda) 6.3.10.5 makes study a duty, but only
for Brahmins: “A Brahmin, even as he is born, is born indebted with three
(debts): (first), to the sages (he is indebted) with brahmacarya...” Chandogya
Upanisad 4.4.5 presupposes that birth in a Brahmin family is a prerequisite for
initiation, since Haridrumata Gautama accepts Satyakama Jabala as a student
only when he determines that the boy’s truthfulness is a sign of his Brahmin
ancestry.®

Otherwise, though, it sometimes appears that brahmacarya is precisely
what defines the status: one pursues brdhman and thus is deemed brahmana.
Thus the verse from SB 11.5.4.12 (quoted above) has the teacher’s “pregnancy”
issue in the birth of a brahmana on the third day. In any case, there is an
awareness that merely being related to Brahmins (brahmabandhu) does not
by itself make one a real Brahmin (AitB 7.27, ChU 6.1.1; cf. Sutta Nipdata 2.7,
v. 312, etc.).

Another possible indication of the novelty of initiation for lower varnas is
the fact that the the term dvija (or dvijati) was never used to designate the
three higher varnas in any text definitely prior to the younger dharmasu-
tras.” In later Brahmanical sources, by and large, the term designates
Brahmins in particular, which probably should be taken as a tacit acknow-
ledgment that, in practice, Veda study was regarded as the province mainly
of Brahmins. The same may be said about the sacred thread supposed to be
worn by those who have had initiation into Veda study. In the Grhyasttras
and older dharmasttras, the word yajfiopavita (“wrapped for worship”)

8 We may ask whether this judgment is meant to imply that “what’s bred in the bone will out
in the flesh” or rather that Brahminhood is a function of personal virtues (as the Dhammapada
argues).

o Apastamba, clearly the earliest Dharmasiitra, does not use the term at all; dvijati occurs five
times in Baudhayana, four times in Gautamas; Vasistha has dvijati once and dvija twelve times.
Dvija becomes ubiquitous in the verse Dharmasastras. I first made this observation in Lubin
2005: 87-8, especially fn. 23; Olivelle 2012a discusses the matter at more length.
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refers only to the particular mode of wearing the upper garment (or in place
of that, a string, as in Apastamba and Gautama) over the left shoulder and
under the right arm while worshiping the gods and for other auspicious
activities such as sipping water. It is only beginning with the Baudhayana
and Vasistha Dharmasiitras that the word is applied to a special string
conferred upon the student at initiation, to be worn thenceforth, serving as
a badge for properly credentialed Aryas of all three classes—though in this
case too it has generally been understood more narrowly as a marker of
Brahmin status.'”

The gear assigned to the Vedic student in the ritual codes is also sometimes
(but not always) subject to distinctions according to class. Around his waist, a
Brahmin must bind a triple cord of mufija grass, worn also by a consecrated
sacrificer (diksita); this feature of the initiation is so distinctive that in later
times the ritual was often referred to as “the binding with musija” (mudiji-
bandhana). (A bowstring is prescribed for a Ksatriya; for a Vaisya various
fibers are suggested.) Students should wear an animal skin: the codes are
unanimous that the Brahmin (again, like a consecrated sacrificer) should
wear the skin of a black antelope, an animal specially associated with the fire
sacrifice. Four codes in fact prescribe the antelope skin to all classes (at least as
an option), but otherwise the Ksatriya is assigned the skin of a ruru deer or a
tiger, and the Vaidya the hide of a goat or cow (in most texts). Like the deerskin
and belt, a lower garment is part of the equipment of the diksa as well. The
Black Yajurveda schools make no distinctions, but Paraskara 2.5.16 (belong-
ing to the White Yajurveda) would use hemp for the Brahmin, flax for a
Ksatriya, and wool for a VaiSya; Jaiminiya suggests linen or hemp (without
distinction), while Gobhila limits those to Brahmins, assigning cotton and
wool to the other groups, respectively. The Rigvedic codes prescribe different
colors instead of fabrics. Further distinctions are in certain codes made for the
wood or height of the staff, the season of initiation, and the order of the words
used in the student’s request for alms.

A careful review of these variations shows plainly that the initiation ritual,
modeled on the consecration (diksa) for sponsoring offerings, originally had
only a single form, and was understood to confer or at least to confirm
Brahmin status. In the domestic ritual codes, we find the priestly authorities
extrapolating the elements of the ritual as a way of asserting the idea that
Veda study is naturally incumbent upon all members of the Arya classes, while
maintaining a vivid (if contrived) system for marking hierarchical differ-
ences among these classes in the initiation. Half of the distinctions are
simply impositions of a set of ranked items. The age-to-meter correlations
(eight = gayatri; eleven = tristubh; twelve = jagati) reflect the long-established

19 Olivelle 2000: 478 (note on ApDh 1.6.18), and 2012: 119, 128-9.
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associations of these meters with Agni and the priestly class, Indra and the
warrior-chieftain class, and the Visve Devah (All-Gods) and the common
Arya people, respectively.!' Likewise, the correlations of class with season
mirror old associations between the “foremost class” and the “first season” of
the year, the warriors with the hot season, and the Vaisyas with the season
of ripening and harvesting.'? Finally, the ordering of words in the request for
alms, and the height of the staff are bare sequence-patterns arbitrarily applied
(in the latter case, suggesting both directions without rationale). The irregular
deviations from the programmatic pattern that one would expect in a code
based on customary practice occur mainly in the matter of the age of the
Brahmin initiate, for this was probably the most common type in practice.
If seven was widely accepted as the proper age, it could be reconciled with
a theoretical figure of eight by calculating from conception rather than birth;
but as we saw, this peculiar “fix” (if such it was) was not applied systematically
at all.

The factors cited here suggest that the initiation into Vedic study was at first
simply the ritual basis of Brahmin status. If at one time Brahminhood was not
considered a birth status, initiation and study would then have constituted
someone as a Brahmin. In any case, there is a clear sense that initiation and
study makes one a “true” Brahmin (as opposed to a brahmabandhu, a
“Brahmin by relation only”). During the period when the domestic ritual
codes were being composed, the initiation into Vedic studentship was extended
as a religious duty to all who laid claim to Arya social status as Ksatriyas or
Vaisyas, such status being signaled in the ritual by the use of different indices
for each varna. The widespread inconsistencies on this point in the ritual
codes exhibit the new doctrine in a formative phase, given (a) that not all
schools recognize them; (b) that even when they do recognize them, the
generic option tends to be identical with the mode otherwise used for a
Brahmin; and finally (c) that, having spelled out the various options, the
texts often tend to proceed as if the prospective initiate were a Brahmin.

Certainly Vedic initiation (and its marker, the sacred thread) have even in
the classical literature been treated as a mark of Brahminhood. Second, it
seems that such differentiations were devised as part of a concerted program
of inculcating Brahmanical forms of religious life more broadly in Indian
society, while maintaining symbolically the preeminence of the Brahmin.
The priestly authorities’ purpose in doing so was show that Vedic recitation
and the priestly theorists’ particular brand of fire ritual should be practiced by

! These associations go back to the Rgveda itself (10.130.4-10.130.5, cf. 10.124.9), being
extended in the later mantra collections and Brahmanas (TS 1.7.5.4, 2.2.5.5; AitB 3.13.1; and as
several points in SB1[2.5.6,3.2.16, 4.1.34, 7.2.13ff.]). See Smith 1994: 293-303.

'2 Smith 1994: 178-9.



The Vedic Student: brahmacarin 107

all of the Arya segments of society, while providing signals of the social
hierarchy. A little later, the Dharmasutras regularized many of these patterns
of differentiation.

THE REQUIREMENTS OF BRAHMACARYA

The entire purpose of the regimen (vrata) that commences with the upa-
nayana is to maintain the sanctified state into which the newly “reborn”
disciple has been drawn. This is accomplished through a discipline combining
ascetical restrictions and deferential service of master and ritual fire (the
earthly form of the deity Agni): “The student’s constant obligations are daily
to put fuel on the fire (samidadhana), to go around for alms (bhiksiacarana), to
sleep on the ground (adhahsayya), and to obey the preceptor (gurususrisa)”
(SankhGr 2.6.8). Beyond the requirement that food be got by begging, and
presented to the teacher before eating, the student is also supposed to avoid
condiments and salt (ksdra-lavana); many authorities also ban honey (as is
stated in SB 11.5.4, along with Uddalaka’s dissent) and meat. The aim here is
to subsist on unappealing, meager food as a rejection of luxury.

Food was a central symbol of growth, vitality, and power in the Vedic
religion. Worldly success was framed in terms of winning food. Yet the
student’s relationship to food was regimented. To beg for alms was to surren-
der autonomy over one’s sustenance, to renounce the ready gratification of
desires. It also signified a redirection of all effort from worldly production to
divine toil, the service of the teacher and his fire. To sleep on the ground was
likewise to renounce luxury and self-indulgence, as was the injunction never to
sleep while the sun was up. Although the student’s avoidance of sexual
gratification is rarely mentioned in the ritual codes, it is tacitly understood;
even the preceptor, though he may be married, is sometimes required to
practice chastity.!? Later, in the dharma codes, failing to beg or to offer fuel
for the teacher’s fire is equivalent to sexual incontinence, and equal conse-
quences result from either violation (BDh 1.2.54).

This aspect of the practice was so important that the term brahmacarya
came to refer primarily to sexual chastity in other contexts as well. For
example, after a wedding, for three nights following their wedding, newlyweds
must “observe brahmacarya” by sleeping before the fire without having sex,
and by avoiding condiments and salt. The clerical celibacy of the alms-
collecting Buddhist monk (bhiksu) was from the start called brahmacarya.

13 “He should not have sex when he has inducted a brahmana into brahmacarya” (SB

11.5.4.16); similarly, when a teacher gives initiatior} into a veda-vrata, he must abstain from
sex and meat for a day and a night before the rite (SankhGr 2.11.6).
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THE RULES FOR STUDY OF SPECIAL PARTS
OF THE VEDA: VEDA-VRATAS

Beyond the general rules of brahmacarya, Vedic training also included special,
more intense rules that were to be observed when one was studying certain
esoteric chapters of the canon.'* Baudhdyana Grhyasiitra (3.2.3) states this
principle clearly: “There is a regimen to be observed (vratacarya) for each
section (of the Veda).” The lists of such higher-level vratas (or diksas, often
referred to collectively as veda-vratas) vary from Veda to Veda, and to some
extent even by subtradition. Here, only an overview is possible. Most of the
special regimens relate to the study of “secret” texts: chapters of the sort that
tend to be called aranyaka (“forest lesson”) and upanisad or rahasya (“secret,
mystery”)."> Many of these consist of groups of mantras and exegetical
passages connected with the symbol-laden Vedic rites called Pravargya, Mahav-
rata, and Agnicayana. The study of these passages was often said to convey
particular benefits.

The sakvara-vrata is the name applied in the Rgveda and Samaveda to the
special rule for learning the Mahanamni verses, which are touted as an
effective rain charm.'® The procedure is as follows (SankhGr 2.12.1-2.12.14):
The preceptor asks the student to affirm that he has fulfilled his duties of
brahmacarya to the gods, and then wraps his face tightly in a new cloth before
commanding him: “For three nights, leave off fueling the fire, begging, sleep-
ing on the ground, and waiting on your teacher, and fast in the wild, in a
‘house of the gods’ (devakula), or in an agnihotra fire-shed, undistracted and
restraining your speech.” The lesson itself must take place outside the village,
in the forest. The teacher as well is under several taboos during this period: he
must abstain from meat and sex, and avoid gazing on inauspicious objects
(including raw meat, blood, or a menstrual or postpartum woman).

A similar regimen is imposed when the student takes up the study of the
vratika-vrata (for the liturgy of the Mahavrata ritual in the Rgveda, or “forest”
chapters of the Samaveda), and the aupanisada-vrata (for the chapters classed
as upanisads in each Vedic tradition),!” with the difference that in the latter
two the student only listens while the teacher recites (SankhGr 2.12.14).

% We find passages on the veda-vratas in all the Grhyasiitras of the Simaveda tradition, viz.
Gobhila (3.1-3.2), Jaiminiya (1.16-1.17), and Khadira (2.5); in the Rgveda’s Sankhayana
(2.11-2.12) and Kausitaki (2.7), as well as Asvalayana Srautasitra (8.14); and in several codes
of the Black Yajurveda, viz. KGr 42-4, MGr 1.7.1-1.7.3, 1.21.13-1.21.14, and 1.23, VarGr 7, BGr
3.1-3.4, BhGr 1.10 and 3.4-3.7, and VaikhGr 2.9-2.11.

1> MDh 2.165 states that an Arya should study the Veda, including the mysteries (rahasya),
while observing the appropriate forms of tapas and vrata.

16 These occur in an appendix (khila) to the Rgveda and in AitA 4.

7 The relevant text passages for the sakvara/uddiksanika, vratika, and aupanisada regimens
are, respectively, AitA 4, 1.1-2.3, and 2.4-3.2, and for the latter two vratas, SankhA 1-2 and 3-15
(the Mahanamni mantras are transmitted separately in that tradition).
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The Samaveda tradition also teaches the jyaisthasamika-vrata (for study of the
ajyadoha verses, which yields benefits such as wealth in cattle).

The list of veda-vratas in the Yajurveda traditions is quite different:'® they
prescribe the Sukriya-vrata or avantara-diksa (an intensification of brahma-
carya for the study of the Pravargya ritual),'® the caturhotrki (for the Catur-
hotr mantras, which establish correlations between deities and various
phenomena with priestly functions), the (agni-)godana or agniki diksa (for
study of the Agnicayana liturgy), the asvamedhiki diksa (for study of the royal
horse sacrifice), and the traividyaka (for study of the opening sections of the
three Vedas).

A special case is the astacatvarimsat-sammita, a one-year vrata “equivalent
to forty-eight (years’ study)” (KGr 4; BGr 3.3), which can serve as a substitute
for the normal brahmacarya, or to compensate when the normal period
brahmacarya has been cut short. This short but rigorous observance purifies
the “student” (along with ten generations of ancestors and descendants) of
impurities and sins (KGr 4.21-4.23). In the Kathaka-Grhyasttra, this topic
is followed immediately (KGr 5-6) by the rules for the krcchra (“painful”),
atikrcchra (“extremely painful”), taptakrcchra (“hot and painful”), and
santapana (“agonizing”), four expiatory regimens that become standard
forms of penance in classical Dharmasastra. Although not involving actual
study, they require a mode of discipline otherwise very similar to that of the
astacatvarimsat-sammita. As with the veda-vratas themselves, an observance
requiring unusually severe restrictions counts as equivalent to a much longer
but less stringent vrata. In cases like this, performing the ascetic activities
themselves become the essential basis of the regimen’s success, rather than the
actual learning of texts (earlier the ostensible purpose of such regimens).

THE DUTY OF PRIVATE RECITATION

In pragmatic terms, ritualized recitation served to reinforce the memory, but
for the student (and later for the hermit or wandering ascetic), to recite the
liturgy was a substitute for actually performing the corresponding rites. This
notion was expressed in Asvalayana Grhyasitra 1.1.2-1.1.4, which cites three
Rgveda stanzas to show that verses recited are like offerings, but it was also
formalized in the doctrine of the “Five Great Sacrifices” (mahayajfia, first

18 KGr 42-44; MGr 1.7.1-1.7.3, 1.21.13-1.21.14, and 1.23, VarGr 7; BGr 3.1-3.4; BhGr 1.10
and 3.4-3.7; and VaikhGr 2.9-2.11. Manava and Varaha call these observances diksas.

Y Manava and Varaha, call the regimen itself “pravargya.” Varaha’s more ample description
(VarGr 7.17-7.22) makes it clear that a vrata (and not the full ritual itself) is meant. The
Samaveda codes have an dditya-vrata for this purpose.
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attested in SB 11.5.6.1).%° These were simple, daily ritual gestures to satisfy
spirits (with food), men (with hospitality), ancestors (with a libation), gods
(with fuel placed on the sacred fire), and Brahman (with Veda recitation). The
fifth great sacrifice, the brahma-yajria, was thus fulfilled through daily private
recitation (svadhydya). It is better to say that this is a universalized sacrifice,
for it is not entirely interior. In this sacrifice, the reciter’s mental and sensual
faculties serve as the ritual implements. The wind, lightning, and thunder
replace the ritual calls that announce the offerings. Instead of physical sub-
stances, the rc-verses are the milk libations; yajus-formulas are the ghee
libations; saman-songs are the Soma libations; the texts of Atharvans are the
fat libations; and other ancient lore constitutes the honey libations. Accord-
ingly, just as the sacrificial rites could only proceed in pure places and proper
times, suspension of recitation (anadhyaya) was required under a long list of
inauspicious circumstances.

The idea that all Aryas have a duty to learn and recite the Veda was also
promoted in the dharma codes by the “theology of congenital debts™:*! of
Veda study to the sages, of offspring to one’s ancestors, and of sacrificial
offerings to the gods. In its earliest form, this set of debts applied only to the
Brahmin (as in TS 6.3.10.5, cited above). But the dharma codes generalized the
obligation to apply to all those eligible to be initiated (MDh 6.35-6.37). So
while only Brahmins were eligible to teach the Veda, all Aryas were in theory
duty-bound to learn it, at least nominally (by undergoing initiation and token
instruction). In fact, this is just one of the ways in which Dharma$astra
extended certain Brahmin norms (albeit in scaled forms) to the middle varnas
as the template for a life of dharma. The “asrama system,” the canonization of
a set a four ideal modes of life, or religious professions, open to observant
Aryas, did so more comprehensively.

STUDENTSHIP AS THE FIRST PROFESSION
(ASRAMA) OF AN ARYA

The first steps in the formation of this system can be traced in the Grhyasatras.
As observed earlier, most of the Grhyasitras begin the series of the family
sacraments with the marriage—fittingly, since that rite marks the commence-
ment of family life, the basis of the household—and introduce the upanayana
in the sequence of rites for the couple’s offspring. A few sutras, though, do
begin with the upanayana (Bharadvaja and Hiranyakesin, as well as the very

20 See Chapter 12 on “Daily Duties.”
2L This formulation is from Davis 2010: 82, who was adapting that of Malamoud 1996a:
92-108; see also Olivelle’s discussion (1993: 46-55, 176-82).
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late Agnivesya, and Vaikhanasa). Two others (Manava and Kathaka) place
the rules of brahmacarya near the beginning, although they deal with the
upanayana separately, at the end of the childhood sacraments. Such discrep-
ant arrangements in the domestic ritual codes of the Black Yajurveda suggest
that in that sphere, observance of the rites of Veda study was moving into
its role as the essential prerequisite to an Arya householder life, with the
corollary that mantra-recitation would provide a prestigious marker of ortho-
dox Brahmanical piety.

The trend, and its direction, is confirmed by a comparison with the later
tradition, which is nearly unanimous. The Dharmasttras agree in presenting
upanayana and studentship before discussing the duties of the married house-
holder.?* This reordering shifted primacy from the marriage to initiation as
the rite of passage that was fundamental to the virtuous life and to confirming
one’s social status. As Olivelle has shown,* the Dharmasiitras, the first works
devoted to expounding Brahmanical religion in terms of dharma, were also
the first works to describe religious occupations as asramas (a term otherwise
denoting residences set aside for spiritual endeavor), although they also reflect
controversy over the validity of lifestyles that reject the domestic ideals of
Vedic ritual.?* They used this term, it seems, as a rhetorical device to elevate
the householder’s life to a par with the careers of otherworldly religious
professionals such as hermits and mendicants—modes of life that had gained
wide acceptance in the Mauryan and post-Mauryan Era (fourth to first
centuries BCE).

In the Dharmasitras, these dasramas were alternative professions. After
completing Vedic studies, the graduate was expected to choose whether to
live out the rest of his life in the home of his preceptor as a “permanent
student” (naisthika-brahmacarin), or to marry and adopt the virtuous life of
the pious householder—a grhastha, the religious professional “who stays at
home”—as opposed to those “who live in the forest” (vanaprastha) or “wander
forth” as ascetics (pravrajita, yati). In this schema, the studentship of youth
was not an dsrama per se, but merely the proper preparation for choosing one:
“A common prerequisite for all [the dsramas] is to live at the teacher’s house
following one’s initiation, and all are required not to abandon Vedic learning.

22 Vasistha Dharmasiitra does insert a few definitions relating to marriage in the general
remarks in the first part of the work, but still describes the student’s life before describing the
householder’s.

23 See Olivelle 1993, 2000 (introduction), 2005a (introduction), and 2012a for a full discus-
sion of the doctrinal and conceptual shifts reflected by the early dharma literature.

24 Apastamba Dharmasitra (23.3-24.14), the oldest Dharmasitra, defends the value of the
householder life as no less worthy than the other, unworldly professions; Gautama (3.1-3.36)
and the older core of Baudhdyana (2.11.9-2.11.34) present the list of four asramas, only to
conclude that the householder state alone is in fact valid.
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After he has learnt the rites, he may undertake the profession that he prefers”
(ApDh 2.21.3-2.21.5).*

The claim that being a perpetual student is a mode of life dedicated to
dharma appears for the first time, perhaps early in this period, when Chando-
gya Upanisad 2.23.1 identifies such a student as the third of the types of people
who embody dharma (dharma-skandhas): “a celibate student of the Veda
living at his teacher’s house—that is, a student who settles himself perman-
ently at his teacher’s house.”*® Of the other two—one who embraces “worship,
study, and giving,” and one who devotes himself solely to tapas (ascetical
fervor)—the first may correspond to the later grhastha as a life of discipline
and piety in the world.

The tension between the worldly and otherworldly ideals was a matter of
controversy in early post-Vedic Brahmanism. The major innovation of the
Manava Dharmasastra was to resolve this tension by introducing the sequen-
tial model of the dsramas.?” Thus, each had its place and was valid at its proper
time. The ascetical phases complemented and in fact underlined the import-
ance of the householder status on which the others depended for support. In
this new arrangement, studentship in youth became in fact the first asrama in
the sequence, and permanent studentship (along with the status of the sna-
taka)®® faded into the background. The brahmacarin, an ascetic living as an
apprentice to a householder, learning the skills both of performing sacrificial
offerings and of engaging in the interiorized piety of private recitation and
austere self-discipline, came to represent the ideal of Brahmin piety. Brahmin
settlements, as the locus of such virtuosic training, accordingly came to figure
as intentional communities on a par with the monasteries of the Buddhist and
Jain mendicants, and won patronage from kings and other elites on similar
criteria, as is attested in inscriptions from the edicts of Asoka Maurya
onward.*

25 Qlivelle’s translation (2000: 105), with profession (for asrama) in place of the Olivelle’s
order.

26 Translation by Olivelle (1998: 197). On the precise sense of the difficult term dharma-
skandha, see Olivelle 1996.

7 The first glimmer of a sequential ordering appears already in Apastamba Dharmasiitra
2.22.6-2.22.11, where it is noted that some authorities taught an “orderly sequence” (anupurvya)
only in the case of the forest-dwelling hermit, whereby one first marries and fulfills one’s Vedic
duties and then withdraws to the forest. The early sources also recognize a certain progression
from less to more rigorous within the hermit’s practice.

28 See the next chapter of this volume.

29 1 discuss these last points in more detail in Lubin 2005, 2013, forthcoming.
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The Vedic Graduate

snataka

Timothy Lubin

The discipline of Veda-study (brahmacarya) into which Brahmins—and, in
theory if not in practice, all male members of the three highly ranked classes
(varnas)—were supposed to be initiated in youth was intended not just as a
system of education but also of ethical formation and social solidarity. The
initiate was thereby transformed into a proper Arya, “twice-born” (dvija)
through the initiation rite, imbued with the habitus of dharma.' In the epics
and other literature, the brahmacdrin became one of the exemplary figures
of the holy Brahmin: the chaste, dutiful apprentice of a pious householder
Brahmin master, firewood in hand, with staff and deerskin. The period of
studentship was meant to last until one had memorized the core texts of
the Veda transmitted within one’s lineage. Because the regimen of studentship
concluded with a ritual bath (sndna), the graduate was called a snataka (“one
who has bathed”).

The graduate is an object of particular adulation in the ritual and dharma
codes. Subject to an array of restrictions and taboos, kitted out with turban,
bamboo staff, and water pot, the graduate is put forward as one of the
appropriate recipients the guest-reception rite (argha), in which a worthy
person is offered scented water, a “honey mixture” (madhuparka), and (pref-
erably) beef or goat-meat.” In fact, after bathing and taking leave of his teacher
(and giving the requisite parting gifts), he should stop to receive his first argha
on the way back to return home (SarikhGr 3.1.14). Even a king is supposed to
show deference to a snataka.

! On this topic, see the previous chapter. This chapter updates the treatment of this subject in
Lubin 2011.

2 See SankhGr 2.15.1-2.15.2: “Let the argha not be without meat.” The snataka’s role in the
argha is mentioned already in the $rautasiitras (codes of Vedic “high cult”), e.g., SankhSr 4.21.1.
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Beginning with certain domestic ritual codes (Grhyasitras) and repeated
by many later dharma authorities,” three grades of graduate are distinguished:
the “graduate of the Veda” (vidya-snataka or veda-snataka), the “graduate of
the rule” (vrata-snataka), and the “graduate of the Veda and the rule” (vidya-
vrata-snataka or veda-vrata-snataka; e.g., BGrParis 1.15.1 and also ApDh
1.30.1-1.30.5). GobhGr 3.5.23 adds that, “of these, the last is best, while the
former two are equal.” These categories reflect the fact that brahmacarya
involves two independent criteria: ritual injunctions and the learning of
texts. A student may succeed or fail by either measure, but can still be deemed
a snataka of a sort once he has taken the final bath. The third sort represents
the ideal: full adherence to the student’s rule, culminating in a full command
of at least one Vedic corpus. The Apastamba Dharmasiitra argues that any of
the three types qualifies to receive the honor of a guest-reception or to receive
the remnants of offerings, even if the merit earned by the donor may vary
according to the degree of learning (sruti) and discipline (samdadhi) of the
recipient (ApDh 1.30.4-1.30.5). On the other hand, Manu includes only
“graduates of the Veda and the rule” (vedavidya-vrata-snatan) as deserving
the guest-reception (MDh 4.31).

Although the graduate receives extensive attention in the domestic ritual
codes, there is some ambiguity about where this status fits in relation to the
new system of “religious professions” or “modes of life” (the dsramas) intro-
duced in the Dharmasiitras. Those works were the earliest Brahmanical texts
to speak of religious life as the pursuit of dharma, and to broaden the priestly
perspective from ritual to personal conduct, social relations, and royal policy.
According to the Dharmasutras, the graduate was supposed to choose an
asrama as his way of life: pious householder, permanent student, hermit, or
mendicant ascetic (although having listed all four, the Gautama and the older
core of the Baudhayana Dharmastitra affirm the householder profession
as the only valid one). Later Dharmasastras, beginning with the Manava,
rearrange these as a sequence of life-stages. Either way, it is not clear where
the snataka was supposed to fit. Was “graduate” merely a temporary state that
naturally gave way at some point to an dsrama status? No fixed duration of
snataka status is ever mentioned, and the special features of it are striking and
distinctive enough that it seems to stand apart from the dsramas. Since the
householder path was the norm in most cases, studentship would normally be
followed by marriage, which is the prerequisite for fulfilling the ritual obliga-
tions of the adult Arya male.* Later Dharmagastra authors would warn that

* E.g., BGr 1.15; ParGr 2.5.32-2.5.35; GobhGr 3.5.21-3.5.23; and JaiGr 1.19. In the Mitaksara
commentary on YDh 1.51 and 1.110, Vijiane$vara attributes the view to Katyayana.

4 On the extension of the requirement of initiation and at least nominal Vedic study to all
three of the upper varnas as the justification of Arya householder status, see also Lubin (2005,
2016).
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one should avoid remaining anasramin (i.e., in a state of not adhering to one
of the four asramas), and it might seem that the snataka was at risk in this
regard.’ Yet in fact, the classical authors of the Manava and Yajiavalkya
Dharmasastras seem in fact to have regarded the snataka as a special type of
Brahmin householder, although this seems never to be stated explicitly. The
snataka retains his separate character and his title, which points back to the
bath signifying graduation from studies. This circumstance ensures that his
position relative to the dsramas would remain an unsettled matter.

THE SNATAKA’S DISTINCTIVE DHARMA

The term snataka refers to the ritual bath (sndna) that marks the completion
of studies (or of the rule of brahmacarya). After fully immersing himself in the
water, the graduating student takes up water in his cupped hands and pours it
out as tarpana offerings to a sequence of deities, elements of Veda and Vedic
ritual, and a variety of spirits and other beings. Switching his upper garment
(or thread) from the left shoulder to the right, he makes a further series of
tarpana offerings to the ancient sages of his Vedic lineage, and to his agnatic
ancestors (SankhGr 4.9-4.10). Before taking leave of his teacher, he should
seek his permission, offering various gifts.

Henceforth he will be bound by a special set of rules: the snataka-vratani or
snataka-dharmah. The snataka’s equipment includes a turban, a water pot,
sandals, and parasol; he should wear a double sacred thread, and his staff
should be of bamboo. The turban however is also a distinctive attribute of the
diksita (consecrated sacrificer), who like the student undergoes an initiation
(diksa-updayana) similar in many ways to the upanayana/updyana rite, and
who adheres to a strict regimen.® Unlike the brahmacdrin, the snataka is
allowed to anoint and adorn himself, except in public. He should not wear
black clothing, or any cloth that has been dyed.

He should not extend his feet toward, or urinate or defecate in the presence
of, any auspicious things (fire, sun, water, a Brahmin, a cow, or a divine
image). When answering the call of nature, he should cover his head, and
spread something on the ground as well. He may not clean himself with
stones, clods of earth, or green leaves (ApDh 1.30.15-1.30.21). He should
avoid using sacred grass or wood for profane purposes such as covering his
feces or picking his teeth. He should eat silently and neatly while facing east
(VaDh 12.18-12.20).

> Olivelle (1993: 220-2) makes this suggestion, citing Madhava’s Pardsara Madhaviya 1.533,
where it is suggested that rather than remain anasramin, a snataka may become a renouncer.
© ParGr 2.8.9 says that a soma-diksita observes the same vrata as a snataka.
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He should perform the domestic version of the Vedic rites in his single
ritual fire (aupdsana agni). It is better for him not to attend someone else’s
offering rites unless he has been invited to perform them (VaDh 12.42).

The graduate’s words and actions are strictly circumscribed to avoid any-
thing that might pose a threat to his bodily integrity, his ritual purity, or his
social status. To ensure his safety, he must not climb onto a cart or into a tree,
climb up to or down from precarious spots, cross a river by swimming or in an
unsafe boat, submerge his head in water, climb down into wells, use dangerous
roads, or even crack his knuckles.”

The restrictions also encompass rules of social decorum: he should not
boast in his teacher’s presence, make noise with his mouth while eating, or
appear in public garlanded or anointed. He must avoid impure, vulgar, or
disreputable people, gambling houses, fairs, markets, and cities. He must
always behave like an Arya, pure, self-controlled, and harming no creature.

Elaborate restrictions apply to the snataka’s speech. He should not mention a
divine name while impure; even speaking of “Indra’s bow” (the common name of
the rainbow) is to be avoided. He should not speak ill of gods, the king, or cows—
even to report a cow causing damage (ApDh 1.31.4-1.31.10). He should not
spread gossip (GDh 9.53; VaDh 12.8). He must not even settle a dispute,® since if
he resolves it wrongly (durvivaktr), it may bring trouble on his own family or
property (ApDh 1.32.22-1.32.24). This detail shows that the author expected that
learned Brahmins were likely to be called upon to provide legal services.

The snataka is assigned a list of preferred synonyms, mostly for reasons of
euphemism (e.g., dhenubhavya, “cow that will soon produce milk,” instead of
adhenu, “non-milk-producing cow”), though many seem to be examples
of higher-register words (e.g., punya, “auspicious,” or prasdasta “propitious,”
instead of bhadra, “lucky”; sraj, “garland, chaplet,” instead of mala, “neck-
lace”). He should avoid calling someone his rival (sapatna) lest he thereby
create real enmity (ApDh 1.31.11-1.31.17).

Another way in which the snataka is set apart is the fact that almost all the
ritual and dharma codes include the snataka as a worthy recipient of the
madhuparka (a mixture of honey with milk, curd, or water) and arghya
(scented water), to be offered to worthy guests, e.g., “There are six individuals
worthy of the arghya: a teacher, a priest, a king, a father-in-law, a friend, a
snataka” (KGr 24.1).° The argha ritual is the paradigmatic way of fulfilling the

7 ApDh 1.32.25-1.32.27; VaDh 12.25-12.26; GDh 9.51.

8 prasnam ca na vibriiyat; Olivelle (2000: 73) renders this as “Neither should he elucidate a
question,” but the following stanza (alluding to a story explained in Haradatta’s commentary)
makes it clear that prasnam vi-brii/vi-vac- has the technical sense “to settle a dispute or pass
judgment.” In Dharmasastra, a common word for “judge” is pradvivaka (a compound of pras,
“dispute,” and vivaka, “judge” [< vi-vac-])

 Cf. (with different sequences): MGr 1.9.1; ParGr 1.1.3; VaDh 11.1. Some lists omit the
snataka: e.g., GDh 5.27.
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daily duty of making an “offering to men.” Similarly, after sraddha rites, which
are performed for one’s ancestors, one should feed the remnants to learned
and virtuous Brahmins, preferably unrelated to the offeror;'® such guests
are said to purify those beside whom they eat during the rite. The codes
identify the snataka as a candidate for this honor, along with other religious
virtuosi such as those who maintain five fires, who recite the various sets of
mystical verses, who perform a “head regimen” (Siro-vrata),'! who have
studied the six subjects ancillary to the Veda, or in the absence of those,
who have studied the “secret texts.” All such persons, including the snataka,
have the distinction of having undertaken higher-level study regimens or other
supererogatory ritual obligations. The principle is that “the verses, formulas,
and songs [i.e., the texts of the three Vedas] are what makes the sraddha great;
therefore, one should feed a man who knows these, even if he is a relative.”

THE GRADUATE SNATAKA AS INTERMEDIATE
BETWEEN VEDA-STUDENT AND THE HOUSEHOLDER

In the earliest references, snataka status was simply intermediate between
those of student and married man. This is stated explicitly in BGrParis
1.15.10-1.15.11, a text probably contemporary with the Dharmasitras:
“Until being united with a wife, they are ‘graduates’ (sndtakas); after that,
‘householders’ (grhasthas).” The distinctions between them, and the notion
that the sndtaka is an intermediate or even liminal status between student and
householder, is suggested by the different modes of worship in the three states:

The fire in which the initiation rite is performed is the fire in which the student’s
regimen-duties, the going-home rite, the wedding, and all the householder rites
are performed...It is this in which, beginning with the initiation, offerings are
made with the Utterances (viz., om bhiir bhuvah svah) and with kindling sticks,
up until the rite of returning home from studies (samdvartana). Beginning with
the samavartana, offerings are made with ghee and with the Utterances, up until
the wedding. Beginning with the wedding, [offerings are made] with rice or
barley. (BGrParis 1.16.4-1.16.7)

10 ApDh 2.17.4-2.17.15,2.18.9-2.18.16, 2.20.2; GDh 15.6-15.20; BDh 2.14.6; VaDh 11.17-11.35.

' The nature of this vrata is not known, but Sarikara associates it with the Atharvans. Unless
they are interpolations, the Dharmasutra references and the occurrence in Mundaka Upanisad
3.2.10 are probably too early to refer to the Atharvasiras, which teaches the pasupata-vrata, and
early Saiva practice. The “head” here, though, probably denotes some quintessence of the
Atharvaveda.



118 Timothy Lubin

In other words, while the Veda-student’s fire-offerings consist of nothing but
firewood laid on the fire with mantras, the snataka makes offerings of ghee,
while the householder is responsible for offering grain, the full form of the
domestic offering material. Vaikhanasa Smartasiitra 5.9 includes “a snataka
who makes offerings for himself, not yet having reached the householder
state” (atmayaji snatako ‘praptagrhavrttah) among those ineligible for normal
cremation but worthy of a “cremation in distress” (apad-dahya).

Apastamba Dharmasutra, the oldest work on Brahmanical dharma and
probably first to mention the dsramas,'? presents the rules on the snataka
(1.30-1.32) after the rules of Vedic studentship and immediately preceding the
marriage rules. The close connection with the student’s state is reflected in
the fact that “even after he has returned home, the accepted practice is that
[the graduate] should behave toward these individuals [viz., the teacher, the
teacher’s family, and senior students] in exactly the same manner as a student”
(ApDh 1.7.31-1.8.1). The mention of sandals and turban make it clear that the
subject here is a snataka (1.8.2). The main rules prescribed for the snataka
though close the first half of that work, coming just before the rules on
marriage and family life.

Baudhayana (1.5-1.7) likewise describes the basic attributes of the snataka
right after the section on the Vedic student (giving particular attention to his
water pot), followed by general purity rules. In Vasistha, too, the Vedic
graduate is described (12-13) right after the passage on the student.

THE MARRIED HOUSEHOLDER SNATAKA

However, whatever idea one may harbor that the snataka state can exist only
until marriage and the assuming of grhastha duties must be abandoned. Even
in the Dharmasitras, that picture goes blurry. The Baudhdyana, after first
describing the sndtaka in the context of the graduation from studentship,
gives a fuller treatment in a section headed “snataka-vratani” in the midst of
section on householder duties (2.5.10-2.6.42). The passage comes just after a
few lines on libations offered while bathing—lines that begin by asserting:
“immersion in water promotes austerity” (tapasyam apovagdhanam, 2.5.1).
We may surmise that this seemed the right occasion to return to the theme of
the sndataka’s special discipline. But we see now the sunataka performing
householder duties such as performing the five daily sacrifices, including the
reception of guests.

12 On the relative chronology of the Dharmasiitras, see Olivelle 2000: 4-10.
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Gautama Dharmasiitra explicitly treats the sndtaka-rules as subsidiary
to those of the householder:

Such a man, after he has completed his studies, should bathe according to
the rules, marry a wife, and, as he continues to observe the Laws proper to a
householder (grhastha-dharman) described above, subject himself to the follow-
ing vows: a sndtaka,'® constantly pure, sweet-smelling, regularly bathed (sndna-
silah)... (GDh 9.1-9.2, Olivelle’s translation)

The usual rules for the snataka follow. The fact that these rules are introduced
after the rules of the householder was, perhaps, perceived as potentially
confusing. The intention in so ordering them may indeed be reflected in the
transition sentence, which situated the sndtaka rules in relation to the mar-
riage and householder rules.

The commentators differ on the implications of this passage. Maskarin
explains that “the householder who should perform the observances that are
about to be discussed is called ‘snataka,”” but Haradatta inserts the word “and”
and explains that the following rules apply to two distinct classes of individual.
Olivelle judges Maskarin correct, and observes that “a Snataka is not always
different from a householder but is a very specific type of householder” (2000:
543 n. 9.2).

In any case, the rules applying to snatakas take it for granted not only that
they may have licit sexual relations (implicit in the specific prohibition of sex
with particular types of women), but that he will be married and begetting
children:'*

He should engage in sexual intercourse with his wife during her season, avoiding
the days of the moon’s change. Let him not have intercourse in a place other than
the vagina. Now, they also quote:

“If a man performs the sex act in the mouth of a woman he has married, during
that month his ancestors will feed on his semen. Intercourse performed without
going beyond (the vagina) is in conformity with Dharma.”

It is, moreover, stated in the Kathaka: “May we lie with our husbands even
when we are going to give birth the following day.” This is the wish granted to
women by Indra. (VaDh 12.21-12.24, Olivelle’s translation)

In the context of describing the graduate’s return from studies, Apastamba
Dharmasiitra (1.13.18-1.13.20) quotes Svetaketu, famed student of the Upani-
sads, recommending that even after marriage, one may continue to spend two

13 This word, omitted by Stenzler, appears in the commentaries of both Maskarin and
Haradatta (the latter in fact reading snatakas ca), in quotations in the Mitdksara and Krtyakal-
pataru digest, and in the Anandasrama edition. Olivelle considers it original, though regarded by
the commentators as problematic.

!4 The Kasikavrtti ad Astadhyayi 6.2.1 offers snataka-putra (“son of a snataka”) as an example
of a tatpurusa compound.
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months of the year the teacher’s home for further study. “For by that means
I managed to study more of the Veda than during the time I was a student.”
“But,” the Sutra goes on to point out, “that is forbidden by authoritative texts.”
For the Apastamba, the duties of the householder, even though he be a snataka,
are restricted to offering fire sacrifices and hospitality. Elsewhere, however,
Apastamba (2.3.13-2.3.14) does provide for a married man to learn the mantras
needed to perform domestic offerings (homa and bali) as a grhamedhin, “one
performing sacrifices at home,” albeit while remaining in the marital home:
“While the householder is learning the ritual formulas to be used in them,
he should sleep on the floor, abstain from sex, and avoid spices and salt for
twelve days. While he is learning the ritual formula to be used in the final
offering, he should fast for one day.” Gautama Dharmasitra (18.17) even
envisages the situation in which a man leaves his wife behind to study the
Veda; she must wait up to twelve years before she is allowed to remarry.

The Manava Dharmasastra completes the absorption of the sndtaka into
the householder sphere by embedding the snataka rules within a chapter
dealing specifically with the ideal conduct of a Brahmin householder (MD#h 4),
following both Chapter 2 on the student (from v. 36 onward) and Chapter 3
on marriage and the general rules of householder life. Chapter 3 begins by
describing the transition from the graduation bath to selection of a bride and
the marriage, emphasizing the importance of the “twice-born” having com-
pleted his studies without violating the rule of brahmacarya, and having
returned home with the teacher’s permission (3.1-3.4). The rest of Chapter 3
deals with the parameters and duties of the householder profession (grhastha-
asrama), framed in terms of the five “great offerings” (mahdyajfia), with
special attention to the feeding of learned Brahmins as part of ancestor
worship (the latter topic in fact filling 106 stanzas, more than a third of
the chapter),'” and concludes with the author’s transitional verse (3.286): “I
have explained to you all the rules relating to the five sacrifices. Listen now to
the rules relating to the livelihood of Brahmins.”*®

Chapter 4, ostensibly about snataka-dharma, actually begins by announcing
the duty for a “twice-born,” after finishing Vedic studies, to “marry a wife and
spend the second quarter of his life at home” (4.1), and the transitional verse
that concludes that chapter makes explicit how the author has cast the topic of
snataka-dharma as part and parcel of the Brahmin householder asrama:
“I have explained above the invariable means of livelihood for a Brahmin
householder, as also the splendid set of observances for a bath-graduate (snataka-
vrata-kalpa), which enhances his spirit. When a Brahmin, knowing the vedic

!> Stanzas 3.124-191, 208-13, 224-46, and 249-57 are devoted to the feeding of Brahmins in
the §raddha ceremony.
16 On the redactor’s use of these transitional verses, see Olivelle 2005a: 50-62.
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teachings,17 follows this mode of life, he frees himself always from sins and is
exalted in heaven” (4.259-4.260).'%

The outcome of this shift is reflected in the commentators’ remarks on the
snataka-dharma sections. The Yajfiavalkya begins this section by observing
(Mitaksara on YDh 1.129):

After thus setting forth the Srauta and $marta rites, [Yajnavalkya] now presents
the observances (vratas) of the sndataka, which consist of injunctions and pro-
hibitions and are the outward form of a mental intention, and are indispensable
duties of a Brahmin, beginning with the bath of a householder.

Harihara (before 1250), explaining the special three-night vrata to follow the
graduation bath (on PGS 2.8.1), says of the preceding general rules governing
the snataka: “Thus, beginning with the returning-home of the sndataka, such
things as dancing and singing are indicated by prescriptions and prohibitions,
as long as householdership continues.” Some later authorities generalize the
snataka’s virtues even more broadly. Gopinatha Diksita, in discussing the rules
for the clothing and accoutrements of the snataka, remarks, “where there is no
impediment, these should be considered the general duties of students, house-
holders, etc.”*?

SNATAKA AS A BRAHMIN UNDER SPECIAL VOWS

Looking beyond the ritual and dharma rulebooks, it becomes still clearer that
the term sndtaka designates something other than merely the graduate im-
mediately after the conclusion of studies. Rather, it denotes a special variety of
Brahmin householder who observes supererogatory vratas.

The snataka appears always to be a Brahmin. Traditional lexicons include
the word sndataka in the grouping of terms for Brahmins (brahmavarga),
glossing it as “one who has performed an ablution and follows a regimen”
(apluta vratin).*® The Mahabharata gives us an idea of what non-scholastic
authors meant by the label sndtaka. Snatakas in the epic are often said to
be grhastha (“home-dwelling”) and grhamedhin (“performing the domestic
offerings”).?' The Santiparvan begins with many Brahmin sages (rsi) coming
to see king Yudhisthira, along with “other Veda-knowing, wise twice-born
who are home-dwelling snatakas” (MBh 12.1.5). When Drupada arrives at the

7 Or: “knowing Veda and [Dharma]$astra” (vedasastravit).

'8 As translated by Olivelle 2005a: 137. All translations from Manava Dharmasastra of
Olivelle’s unless otherwise noted.

19 Samskararatnamala (Bhattagopinathadiksita 1899: 388).

20 Thus e.g. Amarakosa 2.6.900b, Agni Purana 364.10b.

21 MBh 12.1.5; 2.45.17 = 2.48.39 = 3.222.41.
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hermitage of the Brahmins Yaja and Upayaja, the narrator observes (MBh
1.155.6): “In that place, there was no one who had not performed ablution
(asndtaka) and no Brahmin who did not observe a regimen (avratin), and who
was not greatly blessed. He saw those two who strictly followed their regimen
(saméitavrata).”

The fullest illustration of sndtaka status occurs in the episode of the “killing
of Jarasandha” in Mahabhdrata 2.18-2.22.* The heroes Arjuna and Bhima,
along with Krsna, disguise themselves themselves as “resplendent snataka
Brahmins” (2.18.22), and in this form come before King Jarasandha, who
duly welcomes them with foot-washing water and madhuparka (2.19.29). In
stanzas that follow in the southern recension, it is noted that Arjuna and
Bhima are observing a vrata of not speaking before midnight, perhaps reflect-
ing the rule of not giving instruction until that time.*

Alf Hiltebeitel hypothesizes that A§vaghosa may have consciously modeled
Buddhacarita 10-11 on the Jarasandhavadha episode.?* In each case, Ksatriyas
impersonate Brahmin holy men, enter the capital of Magadha, and approach
the king. In Asvaghosa’s poem, it is the Bodhisattva, in the attire of a monk,
who is confronted by King Srenya-Bimbisara. A$vaghosa seems to have made
a “close and critical reading” of the Jarasandha passage, and evidently regards
the snataka as a Brahmanical analogue of the Buddhist monk. Both of these
figures embody an ideal of dharma and for this reason are fitting recipients of
deference and offering.

The Jarasandhavadha episode provides vivid evidence that snatakas were
generally presumed to be Brahmins, even in Sanskrit narrative. This assump-
tion is reflected in the many places where sndtakas are called Brahmins.? It is
true that the ritual and dharma codes envision Ksatriyas and Vaisyas becom-
ing brahmacarins and thus, by implication, snatakas by performing the
bath-rite at the time of graduation and returning home. But Jarasandha
certainly assumes that sndatakas must be Brahmins, and is perplexed (MBh
2.19.37-2.19.40) by the appearance of these. Displaying his own familiarity
with the prescriptions found in the ritual codes, he points out that they have
deviated from the norms in that they are wearing colorful clothes, are adorned

22 Ten of the twenty-three instances of the term sndtaka in the Mahabhdrata occur in Book 2.

23 E.g., ApDh 1.32.14. Van Buitenen’s rendering of (“donning the garb of vigorous young
brahmins returning home from their studies,” 1993: 68) is more paraphrase than translation, and
shows how the conventional notion of sndtaka as recent graduate is often misleading. There is no
indication from the context that Krsna and his companions were explicitly presented as return-
ing from studies.

> Hiltebeitel 2006: 254-81.

%5 Brahmana: MBh 1.11.8; 2.18.22; 2.19.31; 3.47.6; 12.45.5; vipra: 2.19.38; 13.98.20; dvija or
dvijati: 12.1.5; 13.98.20; see 1.155.6 (though technically dvija may refer to any of the upper
varnas, it is typically treated as a synonym for “Brahmin”; see Lubin 2005: 87-8 and Olivelle
2012a).
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with sandal paste and garlands,”® and entered the city through the wrong

gate.”” He reproaches them for adopting this disguise (vesagrahana), saying:

I know that everywhere in this world of men Brahmins (vipra) observing the
snataka-regimen do not wear garlands and ointment outside.

And here you are, beflowered, your arms marked by the bow-string, and
though you display the vigor of Ksatriyas, you pretend to Brahminhood (bibhra-
tah ksatram ojas ca brahmanyam pratijanatha). (MBh 2.19.38-2.19.39)

Krsna replies with his own display of erudition in ritual protocol. Admitting
that they are indeed Ksatriyas, he affirms that Ksatriyas are eligible to follow
the snataka regimen, suggests in quasi-scholastic terms that “special rules”
(visesaniyamah) apply for each class, and he proceeds to taunt the king with
threats posing as the special requirements of their “perpetual vow” ($asvatam
vratam)—such as entering an enemy’s city by an improper access point
(2.19.45-2.19.50). We come away with the impression that the Ksatriya
snataka was even to the episode’s author a purely theoretical status—an
obscure rule “on the books,” but susceptible to ad hoc elaboration.

There are even hints that snataka status straddled the asramas of house-
holder and forest-dwelling hermit. Brahma Purana 65.10 mentions four
types of worshippers who may bathe a Krsna-image: householders, snatakas,
ascetics (yati), and Veda-students (brahmacarin). This classification seems to
echo the list of four holy modes of life (dsrama) in early Dharmasastra:
grhastha, brahmacarin, vanaprastha (forest dweller), and yati. Is the Brahma-
purana treating “snataka” to be synonymous with “vanaprastha”? The Manava
Dharmasastra (6.1) introduces the topic of the vanaprastha as follows: “After
remaining thus in the domestic profession (grhasrame) according to the rules, a
snataka twice-born should live with restraint in the forest, his senses under
control.” The implication seems to be that the vanaprastha status is the natural
further development of the snataka discipline.*®

CONCLUSION

Van Buitenen actually considers the possibility that “the meaning of snataka
might be extended to anyone under a studious vow of life, and to include the

26 This reasoning is supported, with strikingly similar wording, by ApDh 1.30.10 and 1.32.5:
“As regards clothes, he should avoid any that are colored...He should not appear in public
garlanded or anointed.” There is no explicit indication that this applies only to Brahmins, but we
have here again the assumption that sndtakas are, in practice, Brahmins.

27 Perhaps an allusion to the rule that snatakas should enter a settlement by the east or north (e.g.,
ApDh 1.30.7).

28 Perhaps this is the idea “some” authorities, quoted in ApDh 2.22.6-2.22.11, had in mind when
they allow an “orderly sequence” (anupiirvya) by which a pious householder withdraws to the forest.
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new mendicants who followed the Buddha or Jina, but that cannot be made
out” (1975: 17). Looking beyond the Mahabharata, though, we find snatakas
in such a range of contexts that we must conclude that the status was not
limited to a temporary period immediately following graduation from Veda-
study in youth. Rather, the term applied to any Brahmin adhering to a vow of
special discipline commencing with a ritual bath.

The Dharmasutras canonized the model of four dsramas, religious profes-
sions chosen at the conclusion the childhood period of Vedic study, and the
Manava Dharmasastra turned these into a sequence that could be followed in
a single lifetime. The snataka had no clear position in this structure, but
the Dharmasastra authors saw snataka status as something that began when
the graduate returned home from the teacher’s house, and could continue
in the married state, even into the hermit’s state. For this reason, it can be
misleading to translate the term routinely as “Vedic graduate.” Certainly all
snatakas must be graduates of Vedic study, but the title applies to those who
persist in observing the strict rules and taboos of that status as a long-term
special vow.

Furthermore, unlike householders in general, snatakas are usually assumed
to be Brahmins. In the Mahabharata, the Puranas, and literary sources, this is
true also of those called “twice-born” (dvija) or Vedic student (brahmacarin),
but in the case of the snataka, even the ritual and law codes say as much.
Snatakas were thus considered to be learned and disciplined Brahmins worthy
of the highest respect and wielding the highest authority in matters of ritual.
For this reason, in prescribing the time for consecrating a king (the ghrta-
kambala), Atharvaveda Parisista 33.4.2 suggests, “a discerning man should
perform it at the conclusion of a taptakrcchra regimen, or at the end of any
krcchra regimen, or at whenever snatakas specify.”

Perhaps we should even understand MD#h 6.1 to say that the householders
who may be expected to become vanaprasthas are those who are already
snatakas. The sndatakas of literature populate the world of the hermitage:
disciplined, austere, ever reciting the Veda and making offerings.*® Snataka-
dharma may even look beyond the worldly fruits of householder piety: the
knowledge of the atman and the way to seek it is sometimes described as “this
doctrine of the snatakas” (snatakanam idam Sastram, MBh 12.238.15a,
Brahma Purana 237.36a).

2 The word nahdtaka (= Skt. snataka) appears in the Pali literature twice describing a
tapassin (Dighanikdya 3); the repeated formula nahdtakasatani in Dighanikaya 2 recalls sahas-
rani snatakanam (vel sim.) in MBh 3.47.6, 3.222.41, 4.65.16, 7.87.60, 12.45.5, 12.124.11, etc.
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Marriage and the Householder
vivaha, grhastha

Stephanie W. Jamison

HOUSEHOLDER

As has often been pointed out (see, e.g., Olivelle’s introduction to MDh,
pp. 11-12 and cf. MDh 3.77-3.79, 6.89-6.90), the (Brahmin) householder
(grhastha) is the lynchpin of the dharma system, the unmarked subject of
most of the multiple provisions in the Dharma-sitras and -$astras, and the
economic support of the society envisioned there. In the codified asrama
system, the householder occupies the second stage—after studentship (brah-
macarya), but before the retiring to the forest (vanaprastha) and ultimate
adoption of renunciant asceticism (samnydsa). In order to enter the house-
holder’s state, a man must marry, allowing him to establish a household and
produce the progeny so necessary for the extension of his family line, both
economically and ritually. Consequently, who to marry and how to marry are
major preoccupations of the Dharma-sitras and -$astras, as well as of the
manuals of domestic practice (Grhyasutras).

The ritual necessity for marriage long predates the dharma texts proper.
Starting in the late Rig Veda, in order to perform the solemn (srauta) rituals
prescribed (or allowed) for the twice-born elite, the performer must not only
be married, but his wife (patni) must be present at the rituals and undertake
certain actions either in concert with him or independent of him.' The
married couple establishes their ritual fire jointly, and this ritual partnership
gives the man his status as a sacrificer. Their domestic partnership is also
emphasized in these early Vedic texts (esp. the wedding hymns, RV 10.85,

! See Jamison 1996a for a detailed discussion of the ritual roles of the patni.
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AV 14.1-2), though it is a partnership always mediated by their jointly
established fire, the fire that defines their ritual life.

Curiously enough, however, the word grhastha, the standard term for the
householder in the dharma texts and later, is entirely absent from the earlier
texts, where, when the role is named at all, the word is grhapati- “houselord.”
The term grhastha only begins to appear in the dharma texts and from then on
is the standard term of art, while grhapati never appears in the dharma texts.
This terminological demarcation hints at a conceptual discontinuity as well,
and the linguistic history of the term grhastha illuminates the conceptual
renewal.” Forms of this word are found beginning in the A$okan inscriptions
of the third c. BcE in various Middle Indo-Aryan forms (gahatha-, etc.); the
Sanskrit word grhastha- significantly postdates these occurrences. In the
Middle Indic texts the “householder” word is regularly paired with a word
whose Sanskrit form would be pravrajita “gone forth,” a technical term for
a wandering ascetic of a heterodox (Buddhist, Jain, etc.) sect. The grhastha
word appears three times in the A$okan inscriptions, twice (RE 12A, 7th
Pillar Edict) paired with pravrajita, once (RE 13G) beside the pair brahmana/
Sramana and itself explicitly paired with pasanda “member of a heterodox
sect.” Such contrastive pairings are found in the other early Middle Indic
languages: in Gandhari Prakrit the Niya document 489 contains two occur-
rences of the word, one contrasting with bhikkhu “monk,” the other with
*sramana. Pali and Buddhist Hybrid Sanskrit also attest the pairing
with pravrajita-.

The grha-stha, literally “stay-at-home,” is thus defined against a contrastive
role, that of an ascetic of no fixed abode and no domestic entanglements, a role
well recognized in heterodox circles, but not available in Brahmanical ortho-
doxy save as a later, post-retirement life stage. This contrastive pairing implies
that the householder of the dharma texts was not simply a married man and
pater familias in what we might, anachronistically, consider an essentially
secular role, but a man with a religious life equivalent to that of a wandering
ascetic, but a religious life pursued and fulfilled within the context of a
sedentary family existence. To infuse the householder’s busy and distracting
daily life with the same religious gravity as that of an ascetic focused entirely
on his own spiritual practice, some conceptual adjustments had to be made. In
addition to the institutionalization of the “five great sacrifices” (mahayajiias)
required of the householder every day, the dharma texts exhibit what I have
elsewhere termed “the sacralization of the everyday,” the extraordinary nim-
bus of ritualized behavior that envelops every petty act of daily life—eating,
excreting, dressing, sleeping, having sex, and so on—by consciously employing
the verbal and physical behaviors characteristic of ritual. By infusing the

2 On the history of this word and the implications of this history, see Jamison, forthcoming,
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ordinary actions necessary to daily life and generally undertaken without
thought with the glamor and meaningful deliberateness of ritual activity, the
new conceptual system ennobles the life of a householder and makes him a
worthy counterweight to the wandering ascetic.

Thus the implication of this linguistic evidence is that the householder of
the dharma texts was not simply the continuator of the Vedic married ritualist
but also had been re-defined in the context of a pluralistic religious environ-
ment where marriage and family were not the only choices for a young man in
his prime. This dialectic may have caused special emphasis to be laid on the
centrality of the householder in Brahmanical circles.

MARRIAGE
Whom to Marry

Although some attention is paid to desirable qualities in a bridegroom (see
Kane II: 430-1), since the texts are written from the male point of view, much
more space is given to what should be sought in a bride. In addition to
qualities such as good family, good character, beauty, and a body without
physical defects, even such characteristics as her given name are subject to
scrutiny—e.g., according to some texts, no name whose next to last letter is
r or L. (If this was a widespread criterion, one might think that parents would
learn to avoid such naming practices.) For a collection of many of the qualities
mentioned in various texts, see Kane II: 431-5. Needless to say, there are also
rules about class and degree of relationship between bride and groom. Though
the ideal (first) marriage should be between people of the same varna, in
addition, a man may marry women from lower varnas than his own (cf, e.g.,
MDh 3.12-3.13, 43-4; 9.85-9.87; ParGr 1.4.8-1.4.11), the so-called anuloma
(“with the hair,” that is, in a natural direction) marriage. There are also severe
(and ever-increasing) restrictions on intermarriage between members of smal-
ler circles within these larger groups: marriages with sagotra, sapravara, and
sapinda females are forbidden up to a certain degree. The fantastic complica-
tions of these calculations, especially as time went on, can be tasted in Kane’s
treatment (II: 452-501, complete with charts).

How Many to Marry
Sanskrit literature of course contains one exceptionally famous example of

polyandry: Draupadi’s marriage to the five Pandava brothers in the Mahabharata.
But there is no evidence in the normative texts that this was anything but a
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stunning narrative device, whatever its source, not a reflection of practice.
There is better evidence for polygamy, starting with the two charms against
cowives in the Rg Veda (10.145, 159) spoken in the first person by an exultant
woman, as well as incidental references to cowives in that and other early
Vedic texts. We encounter the two wives of the sage Yajnavalkya in the
narratives of the Brhadaranyaka Upanisad, and the Kama Siutra (4.2) has
characteristically cunning suggestions for how a cowife should treat her fellow
wives to achieve maximum advantage over them. The dharma texts them-
selves are somewhat reticent on the subject in their treatments of marriage,
however, except with regard to supersession of a wife for cause, on which see
below. See also the permissibility of anuloma marriages mentioned above.

One figure who is expected to have multiple wives is the king, to whose
wives different ritual roles are allotted in the great royal ritual, the Horse
Sacrifice (asvamedha), with the chief queen (mahisi) copulating with the dead
horse, while two or three other wives (the vavata “favorite” and the parivrkti
“avoided wife,” sometimes along with the lower-class palagali) perform less
crucial tasks on the sidelines. Only the mahisi counts as the king’s ritual
partner (unluckily for her, at least in the Horse Sacrifice).

When to Marry: Age at Marriage

The normative texts generally assume that a man will marry on finishing his
studentship and taking the final bath. Though there was no fixed age for this
“graduation,” it seems likely that he would usually be in his late teens or early
twenties, allowing for upanayana around eight and a decade or more of Vedic
study. The age of marriage for the bride is a more fraught question: in popular
and semi-popular (Western) literature, India is notorious for very young child
brides (prepuberty). (See the Internet for numerous sites relating to this issue.)
Without entering into whether this perception is accurate for medieval or
early modern India, or is accurate today, we can say that at the time of the
Dharma-sitras and -§astras, it seems not to have been the case, though the
circumstances that might lead to it are already in place.

According to the Dharmasttras and the MD#, a father should arrange a
marriage for his daughter very close to menarche (first menstruation), gener-
ally within three months to three years after it, depending on the text.” For
every subsequent menstrual period after the deadline, the father is guilty of

* For the ages found in various texts, see Jamison 1996a: 237-40 with n. 66. In one place
Manu (9.93) states that a man who marries a girl after menarche does not owe the father a
brideprice—a provision that would put the marriage before the onset of puberty (see also VaDh
17.70 quoted below). It is difficult to know how to interpret this provision, however, because
elsewhere Manu strongly disapproves of brideprice (3.51 and nearby this passage, 9.98, 100). See
the discussion of Asura marriage below.
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bhrimahatya (embryo-murder = abortion). Although this timetable puts the
girl safely past puberty (though not necessarily by much), one can imagine the
anxiety that the anticipation might cause the father (/parents) as puberty
neared, esp. since the exact age of menarche cannot be predicted. Therefore,
prudent parents might be forgiven for trying to make arrangements well in
advance, by identifying a suitable bridegroom and contracting for a marriage
before the need arose. This could, and ultimately did, lead to enacting a formal
marriage even of very young girls, while postponing the consummation, in
order to “lock in” the deal before the groom got snatched up by some other
anxious father. Nonetheless, there is no evidence in the earlier texts that
marriages were held significantly before puberty. Though already in VaDh
(17.70) it is suggested that “because of fear of the onset of menstruation”
(rtukalabhayat), the father should give his daughter in marriage while still
“naked” (nagnika), this much-discussed term, found also elsewhere in the
Grhya- and Dharma-sutras, has been convincingly explained by Thieme (1963:
170-80 [= 1984: 435-45]) as referring not to a girl too young to wear clothes
(as it has sometimes been interpreted), but rather to one still naked of pubic
hair, a situation that obtains until just before puberty. As Kane also points out
(IT: 441), the usual treatments of the marriage ceremony prescribe that first
intercourse take place soon after the arrival at the groom’s home, a journey
undertaken immediately after the ceremony proper. The event can be post-
poned for a few days, or at most a year, but if the bride were truly a child, this
speedy consummation “would have been uncalled for and extremely inappro-
priate,” in Kane’s words.

Based on these assumptions, the age gap between bridge and groom would
not have been substantial, though MDh in one place (9.94) suggests a larger
one: a groom of thirty and a girl of twelve, or a groom of eighteen and a
bride of eight.

How to Marry: Types of Marriage

As is well known, the normative texts, particularly dharma texts, but also
some Grhyasitras, classify marriage into eight different types, hierarchically
arranged:*

Brahma
Daiva
Arsa
Prajapatya
Asura

* For discussion see Jamison 1996a: 210-21 and passim, as well as Kane II: 516-26.
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Gandharva

Raksasa

Paiaca

The last three types are, to our modern sensibilities, the most interesting
and the least “marriage”-like. The Gandharva marriage is marriage by mutual
agreement, driven by lust, with no parental involvement. Probably the most
famous Gandharva marriage in Sanskrit literature is that of Sakuntala to King
Dusyanta, recounted in both the Mahabharata and Kalidasa’s eponymous
play, and one might take it as a cautionary tale about the pitfalls of Gandharva
marriage, since the marriage is later denied by the king, and it takes much
effort on the part of Sakuntala (and various divine helpers) to ensure the
legitimacy of her son by Dusyanta.

Raksasa marriage is marriage by abduction and requires, legally, that the
abductor fight off the protectors of the abductee with maximum violence,
while at the same time mimicking the ceremonial steps in a more tranquil
wedding.” Bhisma’s abduction of three maidens on behalf of his brother
Vicitravirya in the Mahabharata is a text-book example of Raksasa abduction;
again it does not turn out entirely well, since one of the girls, Amba, deprived
of her expected fiancée by this maneuver, has her life ruined, curses Bhisma,
and is ultimately reborn as Sikhandin to cause Bhisma’s death.

Paisaca marriage is defined as secret congress with a girl who is “asleep,
intoxicated, or deranged” (suptam mattam pramattam; MDh 3.34), finding a
peculiar resonance with the current ongoing bitter battles about what consti-
tutes sexual consent and how to prove it. Tantamount to rape, this type of
marriage is universally condemned (or ignored). Insofar as it was a marriage
type at all, it presumably cast a legitimizing veil over any child produced
through such an act. Its presence on the list of marriage types should not be
taken as evidence that such brutality met with moral and legal approval.

Gandharva and Raksasa marriages, by contrast, do receive at least qualified
approval—for a particular social group. A number of texts state that they are
legal for Ksatriyas (for details, see Jamison 1996a: 296 n. 10). There is a clear
reason for this. The first four® marriage types involve gift—the “gift of a
maiden” (kanyadana)—and Ksatriyas are not supposed to accept gifts. As a
bridegroom, accepting this gift from his father-in-law, a Ksatriya would find
himself in an awkward and potentially humiliating position. Better to either
just snatch the girl (Raksasa) or come to an agreement with her without
external interference (Gandharva). The case is very different for a Brahmin,

> These requirements are not always met. For the ceremonial requirements for Raksasa
marriages and examples of illegal abduction in both Sanskrit and Greek literature, see Jamison
1994 and 1996a: 218-37.

¢ Or five, according to Manu, who describes Asura marriage as kanydpradanam. See Jamison
1996a: 297 n. 12 and 213-15.
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one of whose duties is in fact to accept gifts (see Chapter 15 in this volume). It
is no surprise then that at least the first four marriage types are generally
pronounced legal for Brahmins.

The gift-marriages are more difficult to distinguish from each other than are
those lower down on the list, esp. the first four. The fifth, Asura marriage, is
defined by Manu (3.31) as the giving of a girl to a man who has in turn
provided wealth to her relatives and to her. Although for Manu (though not
most other dharma texts) it falls in the larger category of gift-marriages,
it seems equivalent to a sale, and this must account for the disapproval of
it in a number of texts, including MDh (3.24-25), and the general discom-
fort expressed about bride-price—even though narrative literature gives us
numerous instances of bride-price in practice (Jamison 1996a: 213-15).

This leaves the first four types, the gift-marriages, which differ from each
other in degree and emphasis. Attempting to distinguish them more narrowly
here would take us too far afield; for some discussion see Jamison 1996a:
215-18 and Kane II: 516-20.

One type of marriage that has great prominence in Sanskrit literature
is omitted from the lists in the dharma and grhya literature, namely the
svayamvara or “self-choice,” whereby the prospective bride herself makes
the choice of husband. Many people first encounter this form of marriage in the
Mahabharata story of Nala and Damayanti,” and Draupadi’s marriage in the
same text is also set up as a self-choice (though with a number of extra
complications, including a pitched battle and four more bridegrooms than
she expected). The standard narrative form of the svayamvara seems limited
to the daughters of kings. The father of the girl, the king, invites a crowd
of appropriate suitors, entertains them and their retinues expensively, and
then brings his daughter to display her to the host and allow her to make the
choice. The difference between Damayant’s and Draupadr’s svayamvaras
illustrates the two major types, identified and illuminatingly discussed by
Schmidt (1987: Chapter 3). In one the girl is given a truly free choice among
the assembled men—thus Damayanti’s and the svayamvara of Indumati in
Kalidasa’s Raghuvamsa. In the other the suitors compete with each other to
perform a set feat; this is known as the virya-sulka type (“having a manly deed
as bride-price”). The girl duly “chooses” the man who succeeds in accom-
plishing it; there is no actual choice involved. Draupadr’s svayamvara was of
this type, and Rama wins Sita in a displaced version of this type.

There is good evidence for the svayamvara already in the Rig Veda
(see Jamison 2001, 2003), and indeed it seems to have been an inherited
Indo-European institution, judging from the striking similarity between

7 In fact, Damayanti has two Svayamvaras, or rather, she has a second one announced to lure
Nala, who abandoned her long since, to come and reclaim her as wife.
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svayamvaras depicted in Sanskrit literature and the interaction of Penelope
and the suitors in the Odyssey (see Jamison 1999).

This type of elaborate royal self-choice is not found in the normative
literature, but a different type of self-choice is envisioned there. As noted
above, a girl’s father has a responsibility to find her a husband within a limited
time after menarche. A certain period after that, generally set as three years,
the girl can, as it were, emancipate herself from her family, returning all
ornaments she has received from them, and seek her own husband. This
sounds like a fraught affair, far from the pomp and protection of a father-
arranged self-choice held at the girl’s own home. The most famous literary
example of this is Savitri in the Mahdbhdarata, who embarks on a journey
to find herself a mate (and then chooses one fated to die in a year). (For
a discussion of this type of self-choice see Jamison 1996a: 237-47 and
Kane II: 523).

How to Marry: Ceremony

The standard Sanskrit term for marriage is vivaha, literally “carrying off.”
Although this might sound like a relic from a period in which the Raksasa or
“abduction” marriage was the standard form (a period that I am not suggest-
ing ever existed), in fact it refers to one of the most important steps in the
standard wedding ceremony, namely the journey, after the wedding proper, to
the bridegroom’s home, a journey that receives outsize treatment in all
descriptions of the wedding. Marriage was patrilocal, and the separation of
the bride from her natal place and family was symbolically very important and
ritually enacted.

The various treatments of the marriage ceremony differ widely from each
other in detail, in the number, content, and order of the many subrites, and
this is not the place to provide a full survey (see a fairly detailed account in
Kane II: 531-41). The most crucial and generally shared features will instead
be touched on. The proceedings are inaugurated by the “wooing,” when
relatives and/or supporters of the bridegroom visit the bride’s father/family
to ask for the girl’s hand and arrange the details. The wedding ceremony
proper contains a number of ritual procedures, but the most important are
probably the giving of the maiden (kanyadana) to the groom by her father (or
in his absence another close relative®), the groom’s grasping the bride’s hand
(panigrahana), his leading his bride around the fire (agniparinayana)—one of
the words for wife is parinitd “led around”—and the seven steps (saptapadi),
whereby the bride and groom walk seven steps northeast of the fire. It is only

8 Some texts even allow her mother to give her away, if no one on the approved list of male
relatives is available. See Jamison 2002: 74 and nn. 12-13.
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after the seven steps that the marriage becomes irrevocable (cf. MDh 8.27 and
Kane II: 539).

The ceremony at the home of the bride’s family is followed by the journey to
the groom’s home, the vivdha proper. As mentioned above, this journey is
elaborately treated in most texts that deal with the wedding, and it is depicted
as exceptionally perilous. As I have argued (Jamison 1996a: 224-6), the
journey is accorded such importance because it represents the first time the
groom really has charge of the bride: as soon as she mounts his chariot, even
while still at her own home, she has entered a small piece of his property and
into the zone of his control. It is striking that the wedding hymn in the Rg
Veda (10.85), as well as the version of it found in the Atharva Veda (14.1, 2,
extended with many additional verses), lacks many of the elements of the
ceremony as described in the Grhyasiitras® but has multiple verses devoted to
the wedding vehicle and the wedding journey.

After the arrival at their new home, the groom points out the pole star and
the star Arundhati to the bride. After three nights of lying chastely together,
they are supposed to consummate the marriage on the fourth.

LEGAL RELATIONSHIP OF HUSBAND
AND WIFE: OWNERSHIP?

Since the most approved forms of marriage involve the gift of the girl by her
father to her husband and since one of the most pervasive doctrines about
women is their asvatantryam (“lack of independence”; see stridharma chapter
in this volume), taking these facts to their logical extreme would lead to the
assumption that the husband not only had control over his wife but “owned”
her. This is an uncomfortable conclusion to reach, and in fact, in the place
where it arises most dramatically, it is definitively sidestepped. This is in the
Mahabhdarata dicing match where Yudhisthira gambles away his brothers,
himself, and Draupadi. The question might arise: did he have the right to
stake her like property? But, as it turns out, this question is short-circuited,
because Draupadi herself recognizes that he had staked and lost himself before
he staked her and, therefore, as one who had lost his own independence, he
had no property rights over her. The question keeps arising however, until

° There is no mention of the seven steps in either version (at least as far as I can see); both
contain a mention of “grasping the hand” (RV 10.85.36; AV 14.1.48, 50) though much displaced
in the RV, where it seems to occur in their new home. Among the additional verses in the
Atharva Veda version are apparent allusions to the circling of the fire (14.1.50) and to the bride’s
stepping onto a millstone (asmarohana) (14.1.47). This may represent an evolution of the
ceremony or the Atharva Veda’s greater interest in domestic and homely ritual.
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Dhrtarastra simply annuls the results of the first match. (For discussion, see
Jamison 1996a: 236-7, and see Kane II: 508 on later dharma writers who
discuss this question.)

RESPONSIBLITIES OF HUSBAND AND WIFE

The two most important duties of the married couple are to perform sacrifices
jointly (see Section 9.1) and to procreate, producing the sons that will carry on
the family line and provide the necessary ritual service to the ancestors
(pitars). This second duty requires that the husband regularly have sex with
his wife during her fertile period. The husband is also tasked with “guarding”
his wife (for which see the chapter on stridharma), in great part, to ensure he is
the father of her children. Her major duty is strict obedience to her husband;
in the meantime, she is also charged with running the household expeditiously
and with economy.

DISSOLUTION OF MARRIAGE
Annulment of Marriage Agreement

Before treating how established marriages can end, it is worth noting that an
agreement to marry can be rescinded if the goods are not as advertised, as it
were. That is, if the father attempts to marry off a girl with physical or mental
defects without disclosing the defects, the potential husband can annul the
agreement, “even if he has accepted her according to law” (vidhivat pratigr-
hyapi), and the father can be fined (MDh 9.72-9.73, 8.224), but if he did
disclose her flaws, the father is not liable to punishment (MDh 8.205). The text
does not make clear whether the husband can repudiate such a wife after the
seven steps, but it seems unlikely. The Rg Veda contains the first instance of
this provision, in a characteristically enigmatic verse (RV 10.27.11; see Jamison
1996b). On the other hand, a suitor who repudiates an unflawed maiden or
who falsely claims she is flawed is likewise to be punished, according to some
texts (e.g., YDh 1.66).

Divorce and Supersession

Divorce per se does not appear to exist; the marital bond is supposed to
continue until the death of one of the spouses (see, e.g., MDh 9.101). However,
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various makeshifts accommodate less than ideal marital situations,'® and the
Arthasastra, in particular is more pragmatic about how to handle such
situations than the dharma texts. According to Manu, a man has the right to
supersede his wife on various grounds—on the one hand, because of vicious
character and habits (e.g., drunkenness, verbal abuse), which allow almost
immediate supersession, and, on the other, because she produces no children
or unsatisfactory ones, for which a period of years must elapse before super-
session (cf., e.g., MDh 9.77-9.84). At least a woman in the latter category still
deserve material support, though her husband has married a new wife. For
further on supersession and compensation for it, see AS 3.2.38-3.2.42.

As for women who have been left behind by their husbands, there do exist
legal remedies. After a waiting period of some years (whose length is deter-
mined by various factors such as the reason for the journey and the social class
of the husband), the woman is released and some texts imply or require that
she can take another husband. (For details, see Jamison 1999: 232-8.) All of
these provisions for women assume that the husband is on a journey from
which he fails to return; what a woman should do with a present but unsat-
isfactory husband is less clear. MDh 9.78-9.79 is somewhat incoherent on the
subject; in the first provision a woman who “transgresses against” (atikramet)
a husband with various nasty habits or conditions is nonetheless the one to be
cast out (though for a short period), while according to the second if she hates
(dvisana-) one whose qualities do not seem that much worse she is still entitled
to support. MDh 5.154 is blunter on this matter: even a thoroughly worthless
husband (“devoid of good qualities” gunaih . .. parivarjitah) is to be worshiped
like a god by a good wife. It seems that the best she can hope for is that he will
go on a journey and not come back. Kautilya, on the other hand, does allow a
wife to abandon such a husband (AS 3.2.48) and it recognizes divorce because
of mutual hatred, though only for marriages not contracted by the first four
forms (AS 3.3.15-3.3.19).

Widows (and Widowers)

The popular imagination about premodern India has it that all widows
immolated themselves on their husbands’ funeral pyres, committing suttee
(in the Anglo-Indian spelling, i.e., sati).!' Although this is presented as an
option already in the epic (where, e.g., in the Mahabhdarata Madri, the second
wife of Pandu, joined him on his funeral pyre), there is no Vedic evidence for
it, though the practice may in part have arisen from misunderstanding of the

10 On the general topic of dissolution of marriage see Rocher 1968 (2012: 286-93).
1 Memorably depicted, for some of us, in the 1956 film, Around the World in Eighty Days, in
which Shirley MacLaine was rescued from this fate.
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Rg-Vedic funeral verses 10.18.7-10.18.9, where the widow is first shown lying
down beside her dead husband and then being summoned back to life. (For
discussion of sati, especially in the later dharma literature, see Brick 2010).

Judging both from narrative literature and the normative texts, most
widows remained alive but were subject to severe constraints on behavior,
including restrictions on food and anything that remotely resembled frivolity
(see Kane II: 583-7 for some details). Nonetheless, narrative models like
Kunti, Pandu’s other wife, show widows respected by their families and taking
an active part in the family’s affairs.

The most controversial issue about widowhood is the practice of niyoga or
levirate. When a man dies without a son, some texts allow the widow to have a
son by her husband’s brother. But even texts that allow this practice display
great ambivalence about it and attempt to constrain it as much as possible, by
limiting the number of times intercourse can occur and by attempting to strip
it of any potential sexual pleasure (see Kane II: 598-603). The institution of
niyoga is already clearly present in the Rg Veda, in a verse (10.40.2) in a simile
that describes a widow taking to bed her brother-in-law (vidhaveva devaram).
(For further discussion of niyoga in comparative perspective, see Schmidt
1987: 64-75.)

Remarriage of widows is also generally disapproved of, but the fairly
frequent mentions of remarried women suggest that the practice was more
widespread than the normative texts would like. As was noted above, wives
whose husbands fail to return from a journey are allowed or expected to marry
again. Kautilya also treats remarriage after the husband’s death under the topic
of women’s property (AS 3.2.19-3.2.32) and long absence from home
(AS 3.4.37-3.442).

While much attention (however negative) is paid to widows, widowers are
almost invisible. What is clear is that the ritual partnership created by the
marriage is dissolved on the death of the wife. The widower cremates his dead
wife along with the sacrificial equipment, but he is then urged to remarry and
to establish a new ritual partnership. He cannot simply continue to sacrifice on
his own. (See MDh 5.167-5.168 and Jamison 1996a: 35, 37.)
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(LACK OF) INDEPENDENCE AND LEGAL STATUS
Guarding and Misogyny

No statement about the status of ancient Indian women is more famous
than the one found in various versions' in the normative texts, here cited
from Manu:

pita raksati kaumare bharta raksati yauvane
raksanti sthavire putra na stri svatantryam arhati (MDh 9.3)

Her father guards her in girlhood; her husband guards her in youth;
Her sons guard her in old age. A woman does not deserve independence.

Yet to anyone with even a passing acquaintance with ancient Indian literature,
this meek and severely circumscribed female figure seems very distant from
the vivid and assertive women characters one meets in narrative, such as the
Mahabharata’s Draupadi, Damayanti, Savitri, and SakuntalaZ or, earlier, Rgvedic
Urvasi, Yami, and Lopamudra. This is not simply the result of a disconnection
between narrative and normative texts, for the Mahabharata women, espe-
cially, seem to know the law, often better than their male counterparts, and use
it to their advantage. Consider, for example, Draupadr’s incisive question
about Yudhisthira’s ownership status when she is being dragged from her
chamber after the dicing match (MBh 2.60; discussed further in Chapter 9 in
this volume).

! Cf. also BDh 2.3.44, 111.45; VaDh 5.1, 3; MDh 5.147-5.149.
2 Though not the subdued, indeed near-catatonic Sakuntala of Kalidasa’s play.
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We must therefore evaluate both extremes with some skepticism. The
powerful narrative figures are of course not portraits of real everyday women;
we can no more consider Draupadi the housewife next door than we can take
Antigone as a typical representative of Classical Greek womanhood. But we
must also read the apparently objective provisions of the dharma texts with an
eye both to their decided lack of neutrality in attitude in many instances and to
their aspiration to appear to exert a control that may have eluded them. As has
been (and remains) true in most places and most periods, the ways women are
configured conceptually and treated in sociolegal systems can reflect deep-
seated biases and fears in the males who create and administer these systems.
The same is far less true of less emotionally charged areas of the law.

The just-mentioned emotional charge is clearly in evidence in the text of the
Manava Dharmasastra from which the verse above was quoted. Manu not
only constantly harps on the necessity of “guarding” women in the section
containing that verse (MDh 9.1-9.7)—forms of the root Vraks “guard” occur
seventeen times in those verses—but gives ample reasons why, detailing with
misogynistic zeal the vicious qualities and habits of women that make them
need stringent control. The root Vraks is itself ambiguous, and ambiguous in
the same way that English “guard” is: it can mean both positive “protect, keep
safe” and negative “keep under control, restrict, confine.” It is the latter,
negative sense that seems most to animate Manu. A few samples of his vitriol
and especially of his fear of untrammeled female sexuality will suffice:

asvatantrah striyah karyah purusaih svair divanisam

visaye sajjamands ca samsthapya hatmano vase (MDh 9.2)

Day and night women should be kept without independence by their men.
Clinging to sensuality as they do, they should be brought to heel under his will.

naita riipam pariksante nasam vayasi samsthitah

suriipam va viriipam va puman ity eva bhuiijate (MDh 9.14)

They do not look for beauty, nor are they stuck on youth.

Handsome, not handsome—they enjoy him, (just thinking,) “He’s a man!”

paumscalyac calacittyac ca naihsnehdc ca svabhavatah

raksita yatnato ‘piha bhartrsv eta vikurvate (MDh 9.15)

Because of their whorish ways, their flighty minds, their lack of affection by nature,
even when guarded with great effort, they still thwart their husbands.

It is of course her unrestrained sexuality that is the principal threat, for, if she
has sex with a man not her husband, the legitimacy of the latter’s offspring is
in doubt. In this same section, Manu makes this clear: MDh 9.9cd tasmat
prajavisuddhyartham striyam rakset prayatnatah | “Therefore for the sake of
the purity of his offspring (a husband) should guard a woman with great
effort.” This fear is already given voice in the earlier Dharmasatras, without
the emotional punch found in Manu though with a more straightforward
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description of the danger. See, e.g., ApDh 2.13.6 tasmad bharyam raksanti
bibhyantah pararetasah | “Therefore (men) guard their wives, fearing the seed
of strangers.”

Legal Status

“Lack of independence” might be taken to imply that women had no legal
status and were therefore not responsible for their actions if their guardian
failed in his guarding, but this is not entirely the case. And in fact their status
in the eyes of the law seems to have changed over time—with their visibility to
the law paradoxically increasing even as the assertions of their non-
independence becomes more strident.*

Interestingly some of the best evidence for this growing visibility comes
from the treatment of women who have committed adultery. In the earliest
Dharmasiitra (by Olivelle’s dating), Apastamba, in the section concerning
adultery, the woman is the object, not the subject of provisions about adultery
(here cross-varna adultery), and though she receives some punishment, it is far
less than the man receives and it is apparently administered by her husband.

vadhyah $adra aryayam | daram casya karsayet (ApDh 2.27.9-2.27.10)
A $adra (who has sex) with an Arya lady should be killed, and he [= her husband,

presumably] should emaciate his wife (that is, impose the krccha penance, which
involves abstention from food).

This fits the “guarding” model. The wife is invisible to the legal system (though
it seems that the male adulterer is not). The matter is dealt with internally,
domestically; her “guardian” imposes the penalty.” But in a slightly later text,
Gautama Dharmasiitra, the cross-class adultery brings down a far more
serious punishment for the woman, and it is administered by the king in
public. This now must be seen as an offense against the social order, and the
woman has gained (however unfortunately for the particular woman in
question) some measure of legal status.

$vabhir adayed raja nihinavarnagamane striyam prakasam (GDh 23.14)

In the case of a (sexual) encounter with (a man) of lower varna the king should
have the woman eaten by dogs in public.®

3 Cf. BDh 2.3.34 (2.4.2); VaDh 17.9.

4 Much of this material was discussed in more detail in Jamison 2006.

> In Manu also the husband imposes a penance on his adulterous wife within the house (MDh
11.177), but there are also publicly administered punishments for adulterous women in that text.
See the next note.

¢ Sim. MDh 8.371.
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By the time of Manu it is not only the adulterous actions of the woman but also
her state of mind in undertaking them that is open to the law.” The notion of
“mutual consent” (parasparasyanumate MDh 8.358) arises, and sexual crimes
involving a “willing” (sakama) female bring less severe punishment to the
male than those with one “unwilling” (akama) (8.364, 8.368).® Given Manu’s
dark views of woman’s inherent sensuality, he no doubt assumed that she
would be far more likely to be sakama than not, and it is no surprise that his
treatment of sexual transgression essentially takes “guarded” as the opposite
pole rather than “unwilling,” and “unguarded” as tantamount to “willing.” The
collapse of the two categories can be seen in the following verse:

sahasram brahmano dandyo guptam® vipram balad vrajan

Satani parica dandyah syad icchantya saha samgatah (MDh 8.378)

A Brahmin should be fined a thousand if he “approaches” a guarded Brahmin
woman by force,

but he should be fined five hundred if he “came together” with a woman who
wanted to.

Thus in these cases the transgressing woman has become endowed with the
possibility of intent, which at least in many modern legal systems is a crucial
measure of culpability in criminal law. This notion of intent and the varieties
of undesirable intent that Manu attributes to women should make us
re-evaluate what asvatantryam actually means in the normative texts. In
Manu women’s “lack of independence” has to be created and constantly kept
current (see MDh 9.2 quoted above: asvatantrah striyah karyah, lit. “women
have to be made non-independent” [my italics]); it is not that women are non-
independent by nature, but that they continually want to assert their inde-
pendence and must be kept from doing so. Thus the paradox that women
show more agency in the texts in which guarding and lack of independence are
most prominent is no paradox at all, but a predictable reaction to the growing
recognition of women’s subversive will and intent.

What about other circumstances in which women might interact with or
come to the attention of the law? Does she have legal standing in other matters?
The clearest general statement I know about this is found in the Arthasastra
(AS 3.3.1), where it is said that a twelve-year-old woman (dvadasavarsa stri)
is of an age for legal transactions (as opposed to a sixteen-year-old man: the
difference presumably has to do with their average ages at marriage or the end
of studentship). With regard to particular circumstances, there is not much

7 Adultery and other sexual crimes are covered in MDh 8.352-8.385.

8 Cf. also, “with a woman who wants it” (icchantya, MDh 8.378, cited in the text). The
Arthadastra further develops the categories of “willing/unwilling”; see disc. Jamison 2006:
199-200.

® The root Vgup is used in suppletion with Vraks in these contexts; see Jamison 2006
p. 202 n. 27.
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evidence for or against. The provisions about witnesses in legal proceedings
provides some evidence. Women can serve as witnesses in court procedures,
but only for other women (MDh 8.68) and in the case of the absence of more
qualified witnesses (8.70).'° Note that the first provision also assumes that
women can be party to lawsuits, since they could need witnesses to give
evidence for them. On women’s relationship to property, see the discussion
below. It is worth noting that females can be fined for infractions (e.g., MDh
8.369, where the offender is a kanya “maiden,” and AS 3.3.20-3.3.31); this
would indicate that they can themselves disburse funds and that legal penalties
can be imposed on them directly, not on their guardians.

Life Stages

The verse with which we began divides a woman’s life into three parts, with each
presided over by a different male figure: her father in childhood (kaumare), her
husband in the prime of youth (yauvane), and her son(s) in old age (sthavire). It
is tempting to equate these stages with the life stages of males as codified in
the asrama system, although in that system there are four successive roles:
student (brahmacarin), householder (grhastha), forest-dweller (vanaprastha),
and renouncer (samnyasin). The superimposition of the two systems does not
entirely work, but the ways they fit, and do not fit, each other can be illuminating.

For males the first stage, after unregulated childhood, is studentship, which
is inaugurated by the initiation ritual of upanayana, sometime around the ages
of six to eight (usually; texts differ, and the age is different for different varnas).
For females there is no studentship and no upanayana, at least in any full
sense; their unregulated childhood lasts until marriage. However, the system
makes a special effort to identify and configure an event in the young woman’s
life as an equivalent, if greatly telescoped, experience of the male’s first asrama.
Manu calls the wedding ceremony the upanayana for women and finds in her
subsequent married life duties equivalent to the student’s service to his teacher
during brahmacarya:

vaivahiko vidhih strinam samskaro vaidikah smrtah

patiseva gurau vaso grhartho ‘gniparikriya (MDh 2.67)

The marriage ceremony is traditionally held to be the Vedic rite of passage for
women.'!

Serving her husband is (like) living in the guru’s (house), and household business

is (like) (the student’s) attending to the (guru’s) fires.

10 A few verses later (8.77), Manu seems to contradict these provisions, stating that women
cannot be appointed as witnesses because they have unsteady minds.

11 Although the word upanayana is not used here, the verse is found at the close of the
extensive treatment of the upanayana in the MDh (2.36-2.64).
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Indeed the marriage ceremony contains echoes of the boy’s upanayana. The
bride is yoked with a cord at the beginning of the ceremony, a cord that recalls
the upavita that the student receives at his initiation and wears henceforth,
and both the bride and the initiate are made to stand on a stone and recite the
same mantras about firmness.'* The transition between the first two stages of
the woman’s life, presided over by two different guardians, father and hus-
band, is also marked in the terminology describing the most orthodox forms
of marriage (for which, see Chapter 9 in this volume) by the word kanyadana
“gift of a maiden.” The father “gives” her to the husband, and the control over
her thus passes from one to the other, as Manu makes clear: pradanam
svamyakarakam “the act of (the father’s) giving produces (the husband’s)
lordship/ownership over her” (5.152d).

Despite the second half of the verse quoted above (MDh 2.67), which
equates women’s experience in marriage with the student’s studentship,
I think her “studentship” is fleeting, lasting only through the marriage cere-
mony itself: there is simply too much emphasis on the shared nature of the
house-holding stage by husband and wife, in essentially all the texts, to assume
a system that is out of synch, with the wife still mired in the first stage while the
husband has moved on to the second.'? Her second stage, yauvana, guarded
by her husband, is equivalent to his fulfilling the householder role. And her
third stage, sthavira, guarded by her sons, is roughly equivalent to the vana-
prasthal/samnyasin phases. In one place Manu says specifically that her sons
take over the guarding when her husband is dead (MDh 5.148 bhartari
prete'®), but since at the man’s retirement to the forest he may either take
his wife along or “entrust her to his sons” (putresu bharyam niksipya, MDh
6.3), she is not necessarily a widow in this stage. (For widowhood, see the
discussion in Chapter 9.)

RITUAL STATUS
Ritual Partnership

As discussed in the chapter on marriage, one of the most important reasons
for a man to marry is to enable him to perform rituals in partnership with his

12 There is a similar mock upanayana for the patni in §rauta ritual. See Jamison 1996a: 44-50,
also on the marriage/upanayana connection.

1> Moreover, since among the most important requirements in the boy’s brahmacarya are
chastity and sexual abstinence, the regular sexual intercourse required in the householder stage
would ill fit a woman still supposedly in “studentship.”

14 Although preta- literally means “gone forth,” it could, in theory, refer also to a man who has
left home and gone to the forest, but the lexeme is generally a euphemism for “dead, died.”
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wife (patni). This ritual partnership has deep Vedic roots (see the extensive
treatment in Jamison 1996a, and for this topic in particular 1996a: 30-8, 2006:
192-5). It is important to keep in mind that a man does not have the charter to
perform solemn rituals independently any more than a woman does, and
both ritual and Dharma texts emphasize that within this ritual partnership
established between husband and wife there is no distinction of persons
(e.g., BSr 19.9 [381: 2] avisesdj jayapatyor ahitagnyoh “because of the non-
differentiation of wife and husband who have established the [ritual] fires”;
ApDh 2.14.17 panigrahanad dhi sahatvam karmasu [ “for after their marriage
there is togetherness in ritual acts”). Even those married couples who do not
take the trouble and expense to become $rauta ritualists with the three
“established fires” perform daily service to the fire kindled on the day of
their wedding (often called the vaivahika or “nuptial” fire and distinct from
the fire for ordinary household tasks like cooking; cf. Kane II: 678-84 and, e.g.,
SankhGr 1.17.8 sayam pratar vaivahyam agnim paricareyatam | “Let the two
of them serve the nuptial fire in the evening and the morning.”).

There is also evidence that under certain circumstances a woman could
perform some rituals independently or at least act on behalf of her husband.
For example, some of the Grhyasutras allow the wife to offer the oblations into
the domestic fire (cf. Kane II: 683 and, e.g., KhGr 1.5.17 patni juhuyad ity eke
grhah patni grhyo ‘gnir esa iti /| “Some say that the wife may/should do the
offering, for the wife is the house and that fire is the household one”; cf.
GobhGr 1.3.14-1.3.15), and when the householder goes on a journey, he
entrusts the fire to his wife, though also appointing a priest to offer the actual
oblation (see Kane II: 683). When her husband dies, the widow of an ahitagni
is allowed by some texts to undertake grhya versions of the principal $rauta
rites (see Jamison 1996a: 36-7).

Another way to look at a woman’s ritual status is to consider the samskaras
(life-cycle rites) that involve or affect her. The major one is, of course,
marriage, which has been amply treated in a separate chapter. But there is a
whole series of rites associated with conception, pregnancy, and childbirth
that, needless to say, require at least her presence. The details of the rites and
the prescribed times for performance differ from text to text, but the order is
the same."” This series starts with the ceremonial intercourse that occurs some
days after her menstrual period with the intent of “setting an embryo”
(garbhadhana). When she gets pregnant, in the early part of the pregnancy,
there is the pumsavana, the rite meant to ensure that the child will be male;
some time later the garbharaksana “protection of the embryo,” followed by the
simantonnayana “parting of the hair.” The purpose of this last is not entirely
clear (at least to me) and it involves the husband parting his wife’s hair using a

15 For a detailed treatment of the samskaras, see Kane II: Chapter. 6; for those esp. concerned with
pregnancy and childbirth, pp. 201-40. See also the treatments in the individual Grhyasitras.
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porcupine quill, an even number of unripe fruits, and some kusa grass. Right
before birth is the sosyantikarman (the rite for a woman about to give birth).
With the actual birth, the attention shifts to the child, beginning with the
jatakarman (rite for the newborn), with, significantly later, the first feeding of
solid food (annaprasana) and the first cutting of its hair (caula or cidakar-
man). However, there is one further rite focused on the mother, occurring
(acdg. to most texts) ten to twelve days after birth, namely utthana (“getting
up”), when the new mother arises from childbed—quite reminiscent of the
(archaic?) Christian rite, the “churching of women.” The utthana brings to the
end the period of impurity following childbirth.

Although the earlier texts do not seem to attest to such an organized system
of successive pregnancy and birth rites, the late Rg Veda and the Atharva
Veda already contain a number of charms for safe pregnancy and birth; the
Atharva Veda in particular envisages menaces to the unborn child and its
mother everywhere.

Menstrual and Childbirth Taboos

As was just mentioned, a period of impurity follows the birth of a child. It lasts
for ten days, the same length as that for a death, but there is some difference of
opinion about whether it affects both parents or the mother only (cf,, e.g., GDh
14.14-14.16; VaDh 4.20-4.23; MDh 5.61). Relatives may observe a period of
three days (MDh 5.71). A period of impurity also follows a miscarriage,
generally held to be as many days as the number of months her pregnancy
lasted (GDh 14.17-14.18; MDh 5.66).

Not surprisingly, a menstruating woman is also impure; she reestablishes
her purity by taking a ritual bath after her period is over (e.g., MDh 5.66).
While menstruating, she is excluded from participation in ritual because she is
too polluting, and various solutions were devised to deal with this eventuality
(see Jamison 1996a: 32—-4). Other menstrual taboos include males not eating
food touched by a menstruating woman, and Brahmins should not touch or
even converse with one (Jamison 1996a: 14).

PROPERTY AND INHERITANCE
Vedic Model: Joint Control over Household Goods
Above we noted the old, Vedic model of the ritual partnership established

between husband and wife at marriage, and the lack of distinction between the
two people in this partnership. This model entails that the married couple
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has joint ownership of their property (cf., e.g., ApDh 2.29.3 kutumbhinau
dhanasyesate | “the household couple has dominion over the property”). Also
in this model, the wife has the right to dispose of property independently in
the absence of her husband (cf. Jamison 2006: 192-3). The wife is also the
usual dispenser of alms to bhiksus. This last role presumably developed partly
from the “joint-control” model and partly from the fact that the wife was more
likely to be occupied with kitchen and pantry than the husband, and would be
there to answer the begging request (cf. Jamison 2002: 78-9).

Stridhana

Though the old ritual-partnership model endures in somewhat altered form in
post-Vedic texts, the joint control of property associated with it is not con-
tinued. Instead, women’s property rights become very circumscribed, and
there is some confusion and contradiction in the various texts about what
she really owns and how (and to whom) she can dispose of it.'"® We cannot
enter into the thicket of details, but simply sketch some of the major points
and some of the disagreements about them.

In one uncompromising statement, Manu declares that women, or at least
wives, have no property rights at all:

bharya putras ca dasas ca traya evadahnah smrtah

yat te samadhigacchanti yasya te tasya tad dhanam (MDh 8.416)

The wife, the son, and the slave are three (categories of persons) traditionally
considered to be without property.

What they acquire, that is the property of him to whom they belong.

Yet in that same chapter (8.28-8.29) the king is required to protect several
classes of women (including widows and women devoted to their husbands
[pativrata]) from having their property taken by unscrupulous relatives; such
a provision presupposes that these women had property in the first place.

Elsewhere Manu provides a listing of the types of stridhana, which more or
less accords with other such accounts in other texts:

adhyagnyadhyavahanikam dattam ca pritikarmani

bhratrmatrpitrpraptam sadvidham stridhanam smrtam (MDh 9.194)

What is given at the (wedding) fire, on the wedding (journey), in token of
affection,

what was acquired from brother, mother, father: such are traditionally the six
types of women’s property.

16 On the topic in general, see Kane IIT: 770-802.
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In other words, the major source of women’s property is wedding presents and
possessions acquired from her immediate natal family either at the wedding or
at another time.'”” When a bride sets out for her new home she is taking the
major part of what she will ever own,'® though Manu adds in the next verse
two additional sources of postmarriage property: MDh 9.195 anvadheyam ca
yad dattam patya pritena caiva yat | “what is received subsequently and what
is given by an affectionate husband.” AS 3.2.40-3.2.41 also states that if her
husband seeks to supersede her, he must compensate her, as well as giving
(/returning?) the bride price and the stridhana (see also AS 3.3.3).

What can she do with this property? Precious little, it seems. AS 3.2.34 says
that “women’s property is meant for adversity” (apadartham hi stridhanam),
and the uses it can be put to, at least according to that text, mostly fall into that
category: supporting a son and daughter-in-law or supporting herself if her
husband goes away leaving her in the lurch (AS 3.2.16), or for a chaste sonless
widow to support herself after her husband’s death (AS 3.2.33). Her husband
can also use it in dire circumstances (AS 3.2.16), presumably to support the
whole family. Manu firmly states (9.199) that a woman cannot dispose even of
her own property without the permission of her husband.

Since its uses while the woman is alive are so circumscribed, stridhana
seems to exist to be inherited. Who inherits it depends on the text, and
multiple scenarios are envisioned. The simplest solution (and, if we may be
partial, the fairest) is found in Gautama Dharmasiitra (GDh 28.24), where it
goes to her daughters who are unmarried and/or without establishment
(duhifrnam aprattanam apratisthitanam ca), but this straightforward solution
ramifies in both Manu (9.192-9.200) and the Arthasastra (3.2.35-3.2.37).
However, in another provision in Manu (9.131), the “separate property”
(yautakam) of the mother goes to the unmarried daughter(s) (here called
kumari).

Although the dharmic regulations concerning stridhana seem to set severe
limitations on women’s access to property, a somewhat different picture
emerges in the more freewheeling world of the Arthasastra. First, in the larger
section on stridhana, extensively cited above, a number of provisions concern
a woman’s life-choice options and financial situation after her husband’s death
(AS 3.2.19-3.2.34), and the sources of her support and her choices (including
remarriage) seem wider than those offered by the dharma texts. Moreover, the
text several times mentions rich widows, ripe to be fleeced by the unscrupu-
lous or ready to fleece others (1.18.9, 11.1.42, and 13.2.42), though poorer
widows must take lowly employment (e.g., 2.23.2).

17 E.g., what she receives from her mother could be inheritance. See further below.

18 A striking reflection of this is the word parinahya, a word that comes to mean “household
goods” (e.g., MDh 9.11), but which derives from an idiom referring to a traveling box “tied
around” (or “down”) that the bride brought on her wedding journey. See Jamison 1997.
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On the complicated question of the widow’s rights to inheritance from her
husband’s estate, see Kane III: 701-13.

(ALTERNATIVE) ROLES FOR WOMEN

The emphatic and indisputable message about women in the normative texts
is that there is no other role for women than marriage. There are simply no
alternative paths laid out. However, it is also clear, not only from narrative
literature and belles lettres, but also nudged into corners of the normative
literature, that other female figures existed, often as cautionary examples.
Before turning to those, we will examine what is certainly not an “alternative”
role but one instead central to women’s identity—but which has curiously
little representation in the legal materials.

Mother

As has been emphasized elsewhere, one of the major reasons for marriage is
the procreation of sons to carry on the family line and provide ritual service to
the ancestors (pitars); we have also noted the samskdras having to do with
pregnancy and birth. However, rather little is said about the rights and duties
of the mother, perhaps because her involvement in her sons’ lives would be
most intense in their early childhood before they achieve ritual and legal
status. Substituting for detailed treatment of her role and conduct as mother
are occasional ofthand encomia to the role of the mother, e.g.:

utpadanam apatyasya jatasya paripalanam
pratyaham lokaydtrayah pratyaksam stri nibandhanam (MDh 9.27)

Production of offspring and caring for those born,
the daily (conduct) of mundane affairs—the woman is clearly what holds it together.

as well as advice to sons not to abandon their mothers (cf. Kane II: 580-1 and
Jamison 2006: 203). Thus the successful mother is essentially invisible to the
normative texts; not so, however, when things go wrong. As discussed in
the Chapter 9 in this volume, a woman who fails to have children or has
only daughters can be superseded after some years, with her husband marry-
ing a second wife—though he must compensate her or at least maintain her.
On the other hand, Manu promises that a widow who lacks sons will go to
heaven if she remains celibate (MDh 5.159-5.160)—presumably to forestall
niyoga (on which, see Chapter 9) or remarriage, both of which he expressly
disapproves of.
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Spinster

Although the goal for all women was marriage, it stands to reason that not all
achieved that goal, and the anxiety created by the approach (and passing) of
menarche in unmarried girls and their parents is not only a staple of narrative
literature but produces a host of ritual remedies (see Jamison 1996a: 236-47
and disc. in Chapter9 in this volume). Already in the Rg Veda, there is
mention of a female “growing old at home” (amajiir-), as well as to a female
giving birth in secret and abandoning the child (I1.29.1), presumably a refer-
ence to an unwed mother. In the legal literature, the son born to such a girl is
called a kanina- (derivationally related to kanyd “maiden”). According to
Manu (9.160) he does not inherit (at least from his birth father); he technically
belongs to the man who later marries her (9.172), indicating that the disgrace
was not sufficient to render her unmarriageable.

Nonetheless, there must have been spinsters who remained in their natal
home for their whole life or, with the breakup of that home, were left to their
own devices. Indeed Manu (9.89) states that a girl should remain at home until
she dies rather than being given to a man lacking in good qualities. We already
noted that in Gautama, a woman’s stridhana was inherited by her unmarried
and unestablished daughters;'® there is also provision in Manu that after the
father’s death, brothers should allot a quarter portion of their shares to their
unmarried sisters (9.118), though it is not made clear whether these girls
(denominated kanya) are marriageable or past marriageable age. Otherwise,
spinsters do not merit much clear mention. In the Arthasastra (2.23.2, 11)
spinsters, along with other women in financial straits, are employed in the
manufacture of yarn (spinsters quite literally).

Putrika

The normative texts strongly counsel against marrying a brotherless maiden;
indeed already in the Rg Veda, such a girl has a problematic reputation. This is
not simply a matter of not having brothers to keep her behavior in line. The
danger is that she will be made a putrika or “appointed daughter” to carry on
her father’s line (succinctly stated in MDh 3.11). The sons of any man she
marries will technically “belong” to her father’s family not the bridegroom’s
and will owe their ancestral service to his maternal grandfather and his
ancestors not to his father—though MDh 9.132 allows the possibility of dual

1% The provision in Manu also mentioned above whereby the “separate property” of a woman
goes to her unmarried daughter(s) probably does not refer to such daughters of any age, but just
to prepubescent ones, since the term used is kumdri, and kanya has a wider semantic range.
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responsibility. On the putrika in comparative perspective, see Schmidt 1987:
Chapter 2; the issue is treated in Manu 9.127-9.140, etc.

Ganika, etc.

The dharma texts barely mention what some would now call “female sex
workers,” save, glancingly, as women to be avoided. For example, food given
by ganikas should never be eaten (MDh 4.209.219). However, the Arthasastra
devotes a whole section (2.27) to courtesans, who are under the supervision of
the Superintendent of Courtesans (ganikadhyaksa) and who are not only
subject to regulation but also provided with certain protections. Also lumped
in are women associated with the performing arts: dancers, actors, etc. (AS
2.27.25). Thus there seems to have existed a demimonde whose inhabitants
lived on the fringes of respectable society but who inhabited recognizable
social roles. Such people become more visible in texts like the Kamasitra and
in literature proper, for example, the self-abnegating courtesan heroine of
Sidraka’s famous play, Mrcchakatika (Little Clay Cart).

Nun/Renunciate

Given the religious landscape of ancient India in the centuries just before and
just after the turn of the (Christian) era, the most surprising absence among
roles for women is the option of renunciation, the choice to live a celibate
religious life in a community of other such, as a nun—as Buddhist and Jain
women could do. An orthodox Hindu woman could fulfill her religious duties
only by devotion to her husband (pativrata). No separate path of religious
devotion, renunciation, asceticism, or good works was available. See Manu’s
explicit statement:

ndsti strindam prthag yajiio na vratam napyosanam

patim Susriisate yena tena svarge mahiyate (MDh 5.155)

There is no separate sacrifice, vow, or fast for women.

Because she is obedient to her husband, for that reason she is magnified in
heaven.

It is true that there were some limited options for ascetic behavior. She could
optionally accompany her husband when he went to the forest as a vana-
prastha (ApDh 2.22.8-2.22.9, MDh 6.3), and as a widow, the restrictions on
her behavior amounted to an ascetic regimen (see, e.g., MDh 5.156-5.166 and
Jamison 2006: 204-5). Still, both of these paths were thrust on her by circum-
stances, not chosen, and came at the end of her life or at least after a period
of marriage.
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The ascetic option for heterodox women must have been well known,
however, and may have exerted its attractions on even orthodox Brahmin
women. This may well account for the tendency in the normative texts to
classify such ascetics with the women of dubious morals just treated under the
ganika heading (for some details, see Jamison 2006: 206-9); it may also help
explain the particular virulence of Manu’s insistence on “guarding,” to keep
impressionable wives from getting ideas about living independently of men.
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Children

putra, duhitr

Donald R. Davis, Jr.

A son saves you from hell—so goes the frequently cited folk etymology of the
word putra.' A son provides a man with an heir and with someone to perform
the ancestral rites known as sraddha. Without a son, the family line and the
soul after death both perish. With a son, a father gains immortality and
everlasting worlds.” The emphasis on the power and value of a son to a father
reflects a religious culture in which the family and household are central. The
destiny of this one is tied to the destiny of many.’

As with so many concepts, Sanskrit contains an extraordinary number of
words—many synonymous—for child, son, and daughter.* In this chapter,
I focus narrowly on the terms used in the Hindu legal texts to create the
generalized categories pertaining to children that were recognized in law. The
goal is to sketch the legal roles of children as presented in Dharmasastra, in
order to see their social and religious significance through one important
institutional lens. A legal perspective on children by no means exhausts their
relevance to the history of Hinduism,> but it does provide one intellectually

1 MDh 9.138: “The Self-existent One himself has called him “son” (putra) because he rescues
(tra) his father from the hell named Put.

> VaDh 17.1-17.5.

* VaDh 15.8: “By means of one he saves a multitude” (vijfidyate hy ekena bahims trayata iti).

* Sanskrit words mark an array of ideas associated with childhood and maturation. For
example, we have both a clinical (garbha) and sociolegal (bhriina) word for embryo or fetus.
We have words showing affection (vatsa, dimbha, and kakutsala) and generic words for a child
(apatya, jantu, toka, tanaya, suta, and siinu), each with variant shades of connotation. In spite of
this huge vocabulary, to date, no broad scale study of the idea and history of childhood has been
undertaken for ancient or medieval India. The broadest we have is Kakar 1981. In recent years,
several studies have explored the topic in focused areas, especially Buddhist studies. See Sasson
2012; Clarke 2014b; Hiisken 2009; Verpooten 1980; Feller 2012; Lefévre 2001.

> Patton 2009 provides the best overview I have seen of the representations of children and
childhood in Hinduism.
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and socially powerful formulation of children’s roles that shaped and contested
with other perspectives. Moreover, the systematic nature of the discussions of
children in the legal texts gives them a rhetorical cogency and coherence
greater than less pointed or systematic views.

Studies of childhood begin with the larger question of whether childhood is
primarily a social or a biological fact. Since Phillipe Ariés’s seminal work
(1962) asserting the absence of childhood in medieval Europe, the idea that
socially constructed childhoods of varying kinds could be invented, changed,
or eliminated altogether through social processes over time has provoked
much debate. Among many who have tried to unsettle Aries’s thesis, Barbara
Hanawalt’s studies of children in medieval England led her to assert that child
development is fundamentally a biological reality as seen through common
elements of child care, clothing, feeding, and games (1986: 171). Still, the
debate continues, as shown by the popularity of Neil Postman’s argument
(1982) that contemporary social trends are pushing maturity assumptions
and adult expectations down the age scale to the point of childhood’s
disappearance.

In law, however, classifications of children are obvious social constructions—
arbitrary, but culturally and historically determined. This fact does not under-
mine Hanawalt’s important corrective, but rather it asks us to differentiate the
social and intellectual constructions of ideal legal, political, or religious child-
hood from the practical commonalities across cultures in the care and raising of
actual children. The former is historically important for the pressure it places on
the latter. The question to ask may then be how did ideal legal constructions and
rules related to childhood affect real children in Indian history and whose
interests were thereby served? Given the nature of Dharmasastra, we cannot
approach “real children” directly in these texts. However, with some against-the-
grain reading and use of historical sources outside of Dharmasastra, we can
develop a basic understanding of the legal lives of children from one Hindu
perspective and some instructive hints about its wider influence.

MINORITY AND MAJORITY

Hindu legal texts characterize the period of life prior to the age of eight as one of
both freedom and insignificance. In his commentary on Laws of Yajiiavalkya
1.1, Vijiiane$vara writes, “Before the vedic initiation, children may do, say, and
eat as they please” (prag upanayanat kamacarakamavadakamabhaksah). From
similar statements in several other texts® we see the association of early

6 See parallel statements at Kane II: 188-9.
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childhood with unfettered freedom. Such freedom implies a tolerance of all
kinds of childish behavior and a near complete lack of discipline. Conversely,
very young children are also trapped by their instincts, stuck in desire. On the
one hand, any behavior is tolerated. On the other, their lack of discipline means
that they have neither the right nor obligation to do anything of consequence.
They are the “same as an embryo” (garbhasama), as several dharma texts
describe them.” The description does not impugn the potential of an embryo
or a child, only its present status. The inability of children to handle the
discipline required of Hindu religious law makes them trivial and ineligible
for the full protections, benefits, and obligations of either ritual or law.
Dharmasastra generally recognizes two important moments in the further
development of a child.® The first relates to ritual capacity and the second to
legal capacity. The most frequently cited statement about minority is found at
Laws of Narada 1.31-1.32: “Until his eighth year a child ($isu) is considered
the same as an embryo (garbha), and until the sixteenth year he is a youth
(bala), also called an adolescent (poganda). After that, he is competent in
commerce and independent, provided his parents are dead. If they are alive,
however, he is dependent, no matter how old he is.” The change at eight years
of age transforms the child from the legal status of an unborn child to one
ready for the rite of initiation (upanayana) and formal entry into the life of a
student (brahmacdrin). Through initiation, the child becomes subject to a host
of ritual laws associated with service to his teacher. In this period, the child
obtains a specified ritual capacity and responsibility appropriate to his legal
role as a student. Following Laws of Manu 2.171, “one does not become
competent to perform any rite until the tying of the Muiija-grass girdle (i.e.,
Vedic initiation).”® Thus, while the rite itself creates the ritual capacity, it is
also closely associated with the ideal age of eight for Brahmins.'® Nevertheless,
whether at eight, eleven, twelve, or later (MDh 2.36), Vedic initiation is the
first transformative moment of childhood that both brings a child under the

7 For example, Laws of Daksa 1.3 confirms that a child less than eight is “the same as an embryo,
though he may appear to be a full person” (sa hi garbhasamo jiieyo vyaktimatrapradarsakah).

8 Rocher 2012: 235-48 remains the most thorough discussion of the status of minors in
classical Hindu law.

° Compare ApDh 2.15.22-3. The ritual disability derives from the child’s inability and
ineligibility to recite Vedic texts, a skill learned as a formal student. The next verse of the Laws
of Manu 2.172, however, makes an exception that proves the rule: “One [who is uninitiated]
should not pronounce any vedic text, except when he offers a funerary oblation, for he is equal to
a Siidra until he is born from the Veda.” Compare the LDhP 8.2.3: “By the mere act of birth, they
[Brahmins] are Sidras; their status as Brahmins is constructed through rites” (janmamadtrena
sudras te dvijatvam karmanirmitam). See also Kane IV: 365, for limited exceptions in relation to
both funerary (antyesti) and ancestral offerings (sraddha).

19 1t is worth noting that most authors calculate the relevant age from conception (or the
performance of the impregnation consecratory rite) rather than from birth. See the discussion in
VirMit and Vij on YDh 1.14.
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rigorous discipline associated with being a student and enables him to engage
in a host of rites from which he was previously excluded.

The association of age eight with ritual capacity has parallels in both
Buddhist and Jain traditions, in which age eight is the minimum age required
for formal initiation into the monastic order.'’ The cultural connection
between the eighth year from birth or conception and ritual capacity thus
transcended religious affiliation. The influence of the early grhya and dharma
texts established the normative age for ritual capacity throughout India for
centuries to come.

In law, however, the bala or poganda, a person between eight and sixteen,
may not enter into contracts, including making loans, acting as a surety,
buying, or selling (Rocher 2012: 239). At the same time, the minor is afforded
some protections under the law. These include reduced guilt and liability for
both religious and legal offenses, the prohibition against the sale of a child,
and the protection of a child’s property in trust until legal majority (Rocher
2012: 240-6).

After the initiated student turns sixteen, he obtains legal majority and
becomes capable to enter into legal transactions of all kinds. The technical
term for this status is vyavahdrajria, “competent for legal transactions.” As we
saw in the guiding statement of Narada above, however, a son who turns
sixteen does not acquire full legal independence until his parents are deceased.
Nevertheless, there is a strong sense in Hindu law that a sixteen year old may
engage in normal legal transactions pertaining to himself (as opposed to his
family). In the Ramayana, we see this sentiment at work in King Dadaratha’s
response to the sage Visvamitra’s plea to allow Rama to accompany him to the
forest in order to vanquish the demons disrupting his sacrifices. The king says,
“My Rama is not yet sixteen years of age. .. He is but a boy (bala) and not yet
finished with his studies.”’? His adviser Vasistha convinces the king that he
must keep his word to grant the sage’s request, but more personally reassures
him that Vi$vamitra will teach the young Rama how to bring out his natural
abilities.

For girls, however, majority occurs at age twelve and relates not to legal
capacity but eligibility and fitness for marriage and childbearing (Rocher 2012:
237). The comparable categories praptavyavahara or praptaphala both seem
to imply the onset of menstruation and thereby, a legal fitness for the “busi-
ness” (vyavahara) or “fruit” (phala) appropriate to and obtained by women.

The basic rules of minority and majority should also be understood in
connection to the pejorative connotations of childhood often met with in
Dharmasastra. The Laws of Manu 2.153 says that a man ignorant of the Veda
and dharma is to be called “child” (bala). Among other surprising sources,

! Langenberg 2013: 56-7; Jaini 1991: 104n.44; Granoff 2006.
12 Ram 1.19.2, 7: iinasodasavarso me ramo . .. balo hy akrtavidyas ca (Goldman’s translation).
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“even a child” may give good advice (MDh 2.239), implying that normally they
do not. Except as a last resort, children are disqualified as witnesses.!? Finally,
both in legal texts and elsewhere in Sanskrit, bala as an adjective, “childish,”
and balya or baliSya as an abstract noun, “childishness,” are very often used to
mean “foolish” and “foolishness,” respectively (as at MDh 11.21, e.g.).

The dharma texts thus mark two broad periods of childhood. From con-
ception to age eight, a child is a kind of nonentity, present but unfettered by
social rules.'* From eight to sixteen, the child enters training to become an
adult and to purge themselves of their childish and foolish ways. Ritual
training, service to one’s teacher, and education in the scriptures all form
parts of the long process of initiation'> that culminates in the end of formal
study and in marriage.

THE TWELVE SONS

Twelve kinds of sons are canonically named in the Dharmasastras.'® The
twelve are always mentioned in ranked order in the context of inheritance.
In contexts other than inheritance, the differentiation of types of sons has less
importance because any legal son will often do. In determining the legal heirs
of a deceased man, however, one requires a gradation of priority and legitim-
acy with a legal son heading the list. Among several gradations relevant for the
family’s property, the ranked list of sons figured prominently. In some texts,
the first six are classed as both relatives and heirs, while the second six are

13 Compare MDh 8.70 “When there is no one else, even .. .a child . .. may give testimony” and
MDh 8.118 “Testimony given . ..by one who is a minor is considered false.” Olivelle’s “through
immaturity” for the latter may mislead, as “immaturity” has no technical use in law. Two
commentators, Sarvajiianarayana and Nandana, take balabhavat literally as “by one who is not
of legal age.”

' Gutschow and Michaels suggest that the scant attention paid to uninitiated children in
Dharmasastra “is because Indian children in their early years are predominantly in the care of
mothers and sisters, and not in the world of the men who wrote the Sanskrit texts” (2008: 127).

!> Many of the standard consecratory rites (samskdras) focus on the ritual refinement of the
child. See the chapter on these rites in this volume for details.

16 Kane III: 645 gives a complete chart of the thirteen types listed (usually in a group of
twelve) in major Dharmasastra texts. The thirteen sons are: (i) the legitimate or natural son
(aurasa); (ii) the son of the appointed daughter (putrikaputra); (iii) the son born to one’s wife
through a leviratic union (ksetraja); (iv) the adopted son, given by a natural parent to another
(datta); (v) the contrived son, a parentless adult who offers himself voluntarily in adoption
(krtrima); (vi) the secret son, born in one’s house and treated as a son without certain paternity
(gudhotpanna); (vii) the abandoned son (apaviddha); (viii) the son of an unmarried virgin, later
married (kanina); (ix) the son of a woman who was pregnant when married (sahodha); (x) the
purchased son (krita); (xi) the son of a remarried women (paunarbhava); (xii) the self-given son,
a minor who freely offers himself in adoption (svayamdatta); and (xiii) the son of a Sadra
woman and a twice-born man ($audra). The last is the most commonly omitted.
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relatives only, and not heirs.!” The legal application of that distinction,
however, was highly contested, even in the texts. In fact, of the twelve, only
four appear in a meaningful way.

By far the most important and most desirable is the natural son (aurasa),
the legitimate biological son of a man and his lawful wife.'® It is hard to
overstate the praise and importance given to a natural son, especially the first-
born, in Hindu texts from the earliest Vedas right through to the modern
period. Some early Dharmasutra texts (ApDh 2.13; the view of Aupajanghani
at BDh 2.3.33) suggest that the natural son was the only son entitled to inherit,
while most enumerate a list of other sons who are legal heirs. The Laws of
Manu declares the natural son to be paradigmatic (prathamakalpita), while all
the others are substitutes (pratinidhi), necessitated by the fact that someone
must perform the family rites.'”” The natural son is “fully qualified in all
circumstances, as the rule (utsarga) [not the exception],” according to the
commentator Raghavananda.?® Thus, he is the standard against which all
other sons are measured. And, the degree of deviation from that standard
determines the rank of the other sons relative to this topmost type.

Most often mentioned next in the list of twelve sons is the putrika or
putrikaputra, literally the “female-son” or “son of the female-son,” respectively.*!
This unique institution of Hindu law?* refers either to a daughter appointed
by her father to act herself in the role of his son or to her son as appointed by
her father to be his own. Biologically, the appointed daughter has the same
parents as the natural son, a fact that likely explains the prominent position of
this “son” (MDh 9.133, 9.139). A putrika in the first sense is a good example
of a legal fiction, in this case, a fictive legal persona through which a daugh-
ter may engage in rites and legal transactions normally reserved for a natural
son. She is treated as if she were a natural son for purposes of law and ritual.
Similarly, the putrikaputra assumes a relationship to his maternal grandfa-
ther that is created by the law. Both take responsibility for the important
ancestral rites (Sraddha) and inheritance (ddya) of their sonless father or
grandfather. As early as the Laws of Gautama (28.18-29.20), however, dharma
authors saw a serious problem in this institution. If one were to marry the

17 GDh 28.30-29.31; BDh 2.2.36-2.2.37; MDh 9.158. See Kane III: 650-2, who concludes
reasonably that the long legal categorization of sons was intended for “matters of maintenance
and guardianship” in cases where a child’s parentage is dubious or problematic.

18 Rocher 2012: 613-22 describes the variant definitions of the aurasa son, concluding that
what seems to be a simple biological relation assumed complex forms in law. The discussion
below relies heavily on this article.

' MDh 9.166, 9.180. % At MDh 9.166.

2l This nomenclature is not consistent in the texts, which sometimes use putrika to refer also
to the son of the appointed daughter and putrikdputra to mean the daughter treated as a son. See
the discussions in Jolly 1885: 147-9 and Sontheimer 1977: 53-5. For early echoes in the Vedas,
see Kane III: 657-8.

22 See Schmidt 1987 and Olivelle 2005a: 328 for possible comparative parallels.
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daughter of a sonless man who appointed her or her son as his son, then her
husband would be left with no heir or officiant for the ancestral rites for
himself. Warnings against marrying a “brotherless girl” thus abound in the
Dharmasastra, and one may infer that desperation motivated both the
appointment of a “female-son” and the agreement to become her husband.
Though we know both of classical narrative instances of the putrikd and
of legal instances similar to the putrikd into the twentieth century,”® some
medieval authors omitted it from their digests on inheritance on the grounds
that it, along with most of the twelve types of sons, was no longer observed in
practice (sampraty ananustheyataya at SmrC 3.670). The fact that the putrika
had the same biological parents as would an aurasa son ran up against the
inevitable reality that any man who would marry such a woman would assume
a socially degraded position. In communities where younger brothers received
little to no stake in joint family property, the putrika (or similar institution)
developed advantageously as a way for these left out brothers to acquire some
wealth for themselves, even if it meant severing ties with their natal families. In
practice, however, the women themselves as often acquired dominant control
over the family’s property.

The third important son is the ksetraja, the son “born of the [husband’s]
field,” that is a son born to the wife of one man though fathered by another.
This son results from niyoga, a formalized sexual union (not a marriage)
between a woman and the brother of her husband (who may be impotent,
terminally ill, or dead). Obviously, this institution invites comparison with
other practices of levirate marriage, most notably biblical.** Early authors of
the Dharmasttras debated whether a son born through niyoga belonged to the
biological father or the husband, and they thereby were divided about whether
niyoga was legal at all (Kane II: 599-607). One solution found first in the Laws
of Baudhayana (2.3.17-2.3.19) and the Arthasastra (3.7.6-3.7.7) labeled the
ksetraja son a “son of two fathers” (dvyamusyayana), one who would inherit
the estates of two families and perform the ancestral rites for the patrilines in
both. This solution finds considerable acceptance in medieval dharma texts as
well. The same legal category was extended in the early modern period to refer
also to a particular form of adoption in which an only son (normally

23 For example, see the story of Citrangada, the third wife of Arjuna, in the Mahabharata
(Brodbeck 2012, who adduces other similar instances). Legal parallels exist to the similar, but not
same, institutions called sarvasvadanam marriage in Kerala (Moore 1905: 49-55), binna mar-
riage in Sri Lanka (Tambiah 1973a: 84, 130-5; Yalman 1967: 122-30; Jayasekera 1982), and the
ghar jamai (or jawai) in several parts of North India (Chopra 2014). In these marriages, a sonless
man marries his daughter to another (usually indigent) man who takes his wife’s family name
but may also inherit the property of her father. In spite of regular comparisons being made
between putrikd sons and the arrangements found in these marriages, the emphasis is different
and thus the conceptualization differs, too. Further research is needed to differentiate the
historical and cultural practice of these institutions.

24 On levirate marriage, see Belkin 1970, among many possible sources.
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prohibited) is given in adoption to a sonless man on the condition that
adopted son perform the legal and religious duties in both families (Kane II:
685-7). The extension of the category suggests that it was working as a
satisfactory legal arrangement in practice.

Stories of niyoga and ksetraja sons are common in Hindu texts. A close
variation of it is so common in the Mahabharata that it drives several
significant narrative events. The Adiparvan of the Mahabharata contains
several famous stories of what the text calls niyoga. The celibate Bhisma
refuses his co-mother Satyavati’s plea to sire sons for his younger half-brother
Vicitravirya, who died childless (MBh 1.97), but Satyavati on Bhisma’s advice
then persuades her first-born son Vyasa to impregnate the dead hero’s two
widows (MBh 1.99). Two of the children of this #niyoga union, Pandu and
Dhrtarastra, are the patriarchs whose own miraculous children enact the
central plot of the great epic. Invoking the twelve-sons model, Pandu himself,
cursed to be impotent, implores his two wives to accept suitable substitutes in
niyoga to ensure that he has sons (MBh 1.111-1.113). In this way, several of
the central characters of the Mahabharata are born as ksetraja sons. The
problem, however, is that the usual substitute in the Mahabhrarata for the
deceased or impotent husband is a Brahmin, not a brother-in-law (devara). As
Winternitz (1897: 716-32) showed long ago, the strictures of the levirate in the
dharma texts are changed fundamentally in the epic’s preference for Brahmin
surrogates and in the open-endedness of the possible surrogates.”> One com-
mon theme in both legal and literary representations of these unions and the
sons that are born from them is a connection with Ksatriyas and kings.

The final type of son often discussed in the social and legal history of India
is the adopted son (datta, dattaka). After the natural son, the adopted son is
far and away the most prominent in both theory and practice. In spite of the
intriguing legal issues raised by the category of “female-son” and the melo-
dramatic appeal of levirate unions in Hindu scriptural and narrative literature,
adoption was the standard practical solution to not having a son. The sheer
size of the corpus of dharma texts devoted in part or in whole to the subject
suggests that the legal and religious issues raised were critical for Hindu
communities from a very early date.

Adoption includes both religious and legal processes and ends. A special rite
called the dattahoma®® formalizes the act of legally categorizing a male, usually
but not always a boy, as the son in a new family. As with all substitutes for the
natural son, the twin motives of having both a legal heir and a person to
perform the ancestral rites prompted the practice of adoption. Several stand-
ard restrictions applied to Hindu adoption. While living, only a father may

25 Rather closer are two examples from the Rg-Veda (10.40.2 and 10.85.44), discussed at
length in Emeneau and van Nooten 1991.
%6 As in other religious gifts, pouring water serves as the critical element in the rite.
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give or receive a child in adoption, though the mother may after the father’s
death. Some Dharmasastra texts argued that Stdras could not adopt on the
grounds that they were not permitted to recite the necessary ritual formulas
required in the rite of adoption. Others permitted adoption to all through the
proxy of Brahmin officiant. The case of widows adopting a child caused
considerable controversy and legal disagreement in both classical and modern
Hindu law, with some texts or courts fully allowing it, others permitting it
with restrictions, and still others proscribing it completely (Kane IIT: 668-74).
The giving and taking of an only son was normally prohibited (VaDh 15.3), as
was the giving of an eldest son. These legal norms, however, are constantly
challenged, extended, and modified in ways that both confirm the wide-
spread practical use of adoption and give evidence to the local adaptation of
Dharmasastra rules (Derrett 1977). In one telling case, a regional Dharmasastra
text, known in Kerala as the Laws of Sarikara, expressly sanctions the adoption
of females in matrilineal communities for purposes of inheritance and
males for purposes of the ancestral rites. However, the kinship system in
those communities requires that a man adopt a niece and nephew as needed
to perform the same religious and legal functions found in all dharma texts
(Davis 2011). Here, what was happening all the time in practice also finds
a place in a Dharmasastra text itself, albeit an unusual one. The need to
find legal and religious means to accomplish legal and religious goals made
adoption one of the most fertile areas of legal thought in Hindu jurisprudence.

Although dharma texts ideally prefer sons with a biological connection, the
truth is that social legitimacy trumped biological paternity when it really
mattered. The case of the natural son is obvious in that it fulfills both. Neither
the putrika nor the ksetraja, however, found widespread social acceptance as
legal institutions. Institutions similar to the putrika are less the appointment of
the natural daughter as a special agreement with the son-in-law as part of her
marriage. The social legitimacy of these institutions, therefore, was less than
the widely accepted practice of adoption, the rules of which generally involved
seeking out a son from a reputable family and an effort to match the adoptee’s
physical and personal background to his adoptive father. The importance of
legally sanctioned social facts to cultural history can hardly be clearer.

DAUGHTERS AND KINSHIP

If a person today has heard anything at all about Hindu law, it is likely to be
the pervasive idea that women lack independence of any kind.?” In spite of this

27 See Olivelle 2005a: 287 and his note on MDh 5.147, for a long list of dharma texts
expressing this idea.
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principle and the obsessive focus on sons in the rhetoric of Dharmasastra,
daughters play a big role in several areas of the law. The legal role of daughters
comes into play in relation to kinship and its legal formulations, both by
marriage and by blood.

Unable to overcome a basic misogyny endemic to ancient legal systems,
Hindu law presents daughters first in the context of giving them away in
marriage. The practice of kanyadana, or “gift of the girl,” is part of several
accepted forms of marriage. The ideal rite implies an uncoerced ceremony of
giving of a virginal and prepubescent girl to a groom who has completed his
period of studentship. There is no fixed lower limit for the age of either bride
or groom. Most commentators on Laws of Manu 9.88 understand eight to be
the minimum age for girl’s marriage, though the context and many other
passages rather suggest that the unpredictable time just prior to a girl’s first
period is the ideal time for marriage. The obvious difficulties in determining
that time created a pervasive anxiety in the legal texts about marrying a
daughter before the onset of puberty but after the age of eight.”® A distinct
but variously defined category, nagnika, described young girls who were
appropriate for marriage. A prime obligation of a father in this context,
however, was to arrange a marriage for his daughter in this legally and socially
accepted period between about eight and twelve (the expected age of men-
struation in several dharma texts).?

As part of her natal family, a daughter had a legal right to the “woman’s
property” (stridhana) given to her at her own marriage and she stood to
inherit the same belonging to her mother. As with all property matters, the
law of “women’s property” was contested and complex. Married women
maintained proprietary rights over the wealth classified under this heading,
typically household items and wedding gifts (jewelry, clothing, etc.) Whether
they also had the capacity to sell, give, or otherwise alienate that property by
themselves was debated vigorously. At their own mother’s death, the basic
rule, upheld in nearly all texts, was that daughters had a privileged, sometimes
exclusive, right to inherit the stridhana of their mother, as it was technically
defined. Many texts permitted the encroaching claims of sons to some portion
of the “women’s property,” but usually an inferior portion.*® In this context,

* GDh 18.21-18.23; VaDh 17.67-17.74; YDh 1.64, each of which expresses the idea that the
one responsible to give a girl in marriage becomes liable for the killing of an embryo again and
again until she is married. Many of these rules were intended for Brahmins, not all classes (Kane
IT: 446).

2% Erstwhile embryology contributed to the depressing recommendations about the extreme
youth of the bride and the ideal age differences between bride and groom—anywhere from just a
couple of years to grotesque differences of more than fifty years (Kane II: 438-46). A potential
life was thought to be lost for every month that a girl had her period outside of marriage.
Compare Dayabhdga 11.2.6.

%% Kane III: 789ff.
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the important point is the stable legal role of the daughter within this parallel
line of succession and inheritance.

In the area of general inheritance to the overall family property, daughters
are third in the standard line of succession set forth in the Laws of Yajiiavalkya
2.135-2.136: “Lawful wife, daughters, parents, brothers, their sons, agnate,
cognate, pupil, and fellow student—in the absence of an earlier one on this list,
each succeeding one inherits the wealth of a man who has died without a son;
this is the rule for all the classes.” In order to even get to this list, however, each
of secondary (gauna) sons listed above must have also legally failed. In theory
then, even a repugnant son is preferable to anyone on this list as an heir. In
practice, the flexibility and openness of adoption®' meant that resort to this
extended list of alternative heirs needed to be invoked only rarely. Neverthe-
less, the presence of the daughter as a legitimate heir signals that many authors
considered the daughter in a position of privilege relative to other relations.>>
The seventeenth-century author Mitramisra made it clear that the daughter is
preferred to all these others “because she is so much more closely related”
(pratyasattyatisayamatrapradarsakatayad) to the father.*?

The two contexts of marriage and heritage met in several notable epigraph-
ical instances of self-identification with one’s maternal lineage. For a man to
use a metronymic was to claim kinship with a prominent, politically powerful
family on his mother’s side. In this way, being the son of someone’s daughter
could have important political consequences. The most famous of these cases
is the fourth-century Allahabad pillar inscription of Samudragupta in which
the king is identified as “son of the prosperous Emperor Chandragupta, born
of the Chief Queen Kumaradévi, daughter’s son of the Licchavi.”®* As Trautmann
has shown, the specification of Samudragupta’s mother’s name and the des-
cription of him as “Licchavidauhitra” show that “Indo-Aryan...kinship is
broadly cognatic while descent is patrilineal ... the mother’s patrilineage is of
vital if subordinate importance in complement to the father’s in determining
descent.””® For our purposes, we see one of many instances adduced by
Trautmann in which being the son of someone’s daughter mattered a great
deal. We have to admit that the patrilineal drive is still present in the much-
discussed category of dauhitra, son of the daughter.*® Nonetheless, when we

31 Asalways in Dharmasastra texts, ideal preferences for an adopted son who was very young,
from a similar and reputable family and caste, and of strong physical form gave way as needed to
adoptees of many ages, from dissimilar kinship groups, from other castes, etc. A sonless father
should ideally adopt prior to his death, but his wife and other kin may adopt a son to him even
after his death.

32 Kane III: 713-19 discusses the debates over inheritance by a daughter.

3 VyPra p. 658 (archive.org edition). This section contains several passages placing sons and
daughters on equal footing in terms of continuing the family line.

3 CII 3, p. 6 (1888). % Trautmann 1972: 11, his emphasis.

* In addition to Trautmann, who nicely clarifies the confusion and easy equation between
dauhitra and putrikaputra, see also Scharfe 1965.
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recall that metronymics such as Kaunteya and Partha fill the Mahabharata
and others such as Sariputta and Vedehiputta mark important figures in the
Pali literature of Buddhism, the legal and political valence of daughters grows.

In each of these roles, the daughter occupies a legal position that carries
weight in the efforts to secure a family’s reputation, wellbeing, and property.
Apart from some statements equating the value of daughter to that of a son
motivated by particular urgencies, we find almost no praise of daughters or
sense of parental joy of the sort found for sons. Their role is derivative in
relation to the real legal and religious work of the son. At the same time, little
is to be found about the legal protections of children in general. Much like
sons, therefore, daughters became ciphers in the calculus of kinship, marriage,
and inheritance.

CONCLUSIONS

Attitudinally, the legal texts associate early childhood with carefree, unregu-
lated behavior and with unpleasant foolishness. The law categorizes children
in line with other persons who have legal disabilities: women, the mentally
challenged, the infirm, and the very old. Religiously, these legal attitudes and
categorizations mean that children serve a functional, pragmatic role as full-
legal-persons-in-training but lack a strong sense of purpose apart from their
ritual and legal uses. And uses is the right word because the religious refine-
ments that come with each consecratory rite benefit the father as much as the
child. Children are by nature incapable of the seriousness necessary to enter
the paradigmatic and highly rule-bound life of the householder. Hints of the
insignificance of infants are seen in the fact that their death does not cause any
ritual impurity of the kind that so many Dharmasastras obsess about.’” Nor
are they subject to such impurification as bluntly stated in the Laws of
Apastamba 2.15.19-2.15.24:

Children do not become impure until the first feeding with solid food. .. until
they have completed one year; until they are able to distinguish the cardinal
points; or until they have undergone initiation, which is the superior position, for
it is through this that they come under the jurisdiction of the scriptures.®®

In short, early childhood is a separate world that barely connects to the normal
world represented in the texts. And, it is precisely the period of adolescence,
especially as a celibate student, that focuses on extirpating the frivolity and

37 Kane IV: 227-8 and IV: 298-9. See Chapter 17 in this volume on dsauca.
38 Qlivelle’s translation.
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careless freedom of early childhood, training a child for the never-ending
duties of married life.

In Dharmasastra, therefore, Hindu religious life rejects the metaphors of
childlike devotion, child-parent intimacy, and childhood liberty that are so
powerful in other Hindu traditions.’® There is very little parental affection or
exploration of the emotional side of childhood, either as a parent or child, and
certainly no treatment of the divine in childlike terms, as we find in the
vatsalya-bhava of the Vaisnavas or the pillaitamil tradition in medieval
Tamil literature, for example.40 Children have nothing to teach us. Rather,
they are essential tools in the difficult, but necessary life of productive adults.
The metaphors of dharma texts present children as unrefined potential, half-
persons whom one can and must train to do good in the form of dharma. We
have responsibilities and obligations to children because they will provide
benefits for us in their adulthood. Ironically, those responsibilities mean that
sons are everything and nothing.*' The failure of Hindu epics to depict
childhood in a deep way corroborates this all-and-nothing attitude toward
children even beyond Dharmasastra (Feller 2012).

By way of conclusion, it should be emphasized that to isolate the legal views
of childhood is artificial and misleading unless we interpret these legal views as
part of the coherent vision of Hindu religious life in Dharmasastra that
becomes somewhat clearer by isolating representations of children. The com-
bination of the highest praise and hope for a son and the notion that children
in general are foolish and not full persons makes sense in a religious system
that privileges the legal categories sanctioned by legalistic scriptures. None of
this should suggest that parents lacked affection or that real children were
neglected or mistreated because of the Dharmasastra. Nor should it discount
the fundamental aspects of socialization achieved through practiced childhood
rites in Hindu communities (Gutschow and Michaels 2008; Huesken 2008).
Rather, we learn that this form of Hinduism sought to restrict the power and
influence of emotion in religious life.*> Framing an intrinsically emotional
relationship between parent and child in legal terms, therefore, allowed Dhar-
masastra authors to maintain the functional power of children in religion and
law, while silencing their inner experience. The formulation of legal roles of
many kinds typifies the approach of Hindu jurisprudence to describing reli-
gious life in ideal types rather than in personal terms.

* Haberman in Krishna Sourcebook; Srivaisnavas and Vallabhites on vatsalyabhava.

40" See Hawley 1983 and Richman 1997, respectively.

4! The veneration of the natural son is tempered by the expectation that mothers are
responsible for raising sons into maturity because “invariably distant” fathers cannot be bothered
with foolish, insignificant children (Kakar 1981: 131).

42 See the chapter on Emotion in this volume, for the strategic use and restriction of emotion
and affect.



12

Inheritance
dayabhaga

Ludo Rocher

As an introduction to this brief survey of the law of inheritance, the part
of Hindu law “of most frequent use and extensive application,” and, in
comparison with other parts of Hindu law, “the most peculiar and distinct”
(Colebrooke 1810: i), a few general points may usefully be made.

First, Hindu inheritance law is linked to “religious” aspects of Hindu life
(Rocher 1972b), particularly to the heir’s duty and capacity to perform the
sraddhas, the ritual acts required for the welfare of the deceased.! Second,
Hindu inheritance is comprehensive. Since the purpose of “inheriting” is to
insure comfort in afterlife for the person from whom one inherits, acquiring
his assets entails the “pious obligation” to pay his debts (Rocher 1992). On this
principle, most smrtis agree,” at least as far as sons and grandsons are
concerned. Beyond that, the texts present a wide variety of options.” Third,
Hindu inheritance law is intestate. Even though modern scholars have occa-
sionally tried to stretch the meaning of some smrti texts to prove the contrary,
wills were unknown in Dharmasastra texts (Kane III: 816). While, at a later
stage, Hindus occasionally did make wills (Mukherjee and Wright 1979)—as
Indian Muslims did—it was not until about 1800 ce that Hindu wills were
recognized in Anglo-Indian courts.* Official regulation of wills followed in the
Hindu Wills Act (Act XXI of 1870).°

! We will return to the important role sraddhas played in determining the order of succession
at a later stage of Hindu law.

2 GDh 12.40; YDh 2.50-2.51, 117; NSm 1.2; BrSm 10.113-10.114; KatSm 558; ViDh 15.40; AS
3.11.14.

* For a survey of these solutions, see Kane III: 443-6.

4 On the development of Hindu wills, see Aiyar 1950: 873-909.

> The Preamble of the Act lays out as its purpose: “to provide rules for the execution,
attestation, revocation, revival, interpretation and probate of the Wills of Hindus, Jainas,
Sikhs, and Buddhists” (Majumdar 1904: 8).
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This essay cannot provide a complete survey of the Hindu law of inherit-
ance, which, right from the earliest documents and throughout its history, is
extremely complex and divergent. It can only identify some of the peculiar and
distinctive features of Hindu inheritance in three periods of Indian history:
first, the period of the smrtis, that is, the Sanskrit Dharmasatras and Dharma-
gastras;® second, the time of the commentaries on singular smrtis and of
encyclopedic works (nibandhas) on specific topics of Hindu law across all
smrtis;’ and third, the period when disputes on inheritance among Hindus
were settled by British—and, gradually by a larger number of British-educated
Indian—judges, in the courts in India and, in highest appeal, in the Judicial
Committee of the Privy Council in London.® This will be followed by a
brief appendix on the abrogation, in independent India, of the traditional
Sanskritic Hindu law of inheritance by a modern Hindu Succession Act,
written in English.

HINDU INHERITANCE IN THE SMRTIS

The Dharmasttras contain many rules on inheritance, which are dispersed,
however, rather than presented coherently under a single rubric.” Only in the
Dharmasastras, from the Manusmrti onward, is inheritance dealt with in a
distinct section, daya(vi)bhaga “division of daya,”'® one of eighteen vivada-
padas “areas of litigation.”'' With only minor variants, this eighteen-fold
division is preserved in the later smrtis and the commentarial literature.

Descendants

A Hindu offers sraddhas to three generations of direct ascendants, and three
generations of direct descendants offer sraddhas to him; from the fourth

¢ In addition to the smrtis, I occasionally refer to Kautilya’s Arthasastra.

7 Inheritance is the sole subject of several nibandhas, some of which became the object of one
or more subcommentaries.

8 For Hindu reactions to these foreign judgments, see Rocher 1972a.

° See the “contents” preceding the edition/translation of each dharmasiitra in Olivelle 2000.

10 The term daya presents a problem. The common interpretation as “gift” does not fit in well
in the case of inheritance, since the giver is most often deceased. According to Indian grammat-
ical theory, daya cannot mean something “given,” because the absence of an agent (kartr), i.e.,
the sole indispensable element (kdraka), makes the action of giving impossible. Hence, it is
theoretically preferable to derive daya, not from the verbal root da (present dadati) “to give,” but
from the root do (present dati) “to cut, divide,” ddya then meaning “part, share.”

"' The Manusmrti lists eighteen vivadapadas (8.4-8.7), and then proceeds to discuss them in
order; dayabhaga, the penultimate vivadapada, is introduced at 9.103 and ends at 9.219.
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generation on, this sapinda (“having common pindas”) relationship ends.'?
The smrtis agree that a man’s estate devolves on his descendants, first on his
sons, then on his grandsons, and, failing both, on his great-grandsons. The
smrtis lavish praise on the three descending generations'> and on sons in
particular: according to a popular etymology, a son is called putra, because
he saves (-tra, from trayate “he protects, saves”) his father from the hell
called put.**

Sons being the primary heirs, the smrtis go into great detail on the parts of
the estate to which each individual son is entitled. Various solutions are
proposed, not only in different smrtis, but even within the same texts. The
Manusmrti records three different ways of dividing a father’s estate: (i) it is
divided into equal parts;'® (ii) by right of primogeniture, the eldest son gets
everything, and the others continue to live with him as they did with their
father;'® (iii) shares are unequal, that of the eldest son being larger (or
consisting of more valuable parts) than that of the middle ones, and the latter’s
is larger than that of the youngest.!” It is understood that sons of a deceased
son are entitled, among them, to the share their father would have received.

The smrtis allow for two different times at which a father’s property may be
divided among his sons. After their father’s and mother’s death, sons may
divide the property according to one of the rules mentioned above. However,
provided the mother is past menopause, a father can take the initiative of
partitioning his estate during his lifetime. In that case, he can divide the estate
more or less as he wishes (icchaya vibhajet)."® The question whether sons can
initiate a partition while their father is alive is not clearly answered in the
smrtis, but is much discussed in the commentaries.

Once the paternal estate has been partitioned, any or all sons are free either
to continue living together as a joint family or to establish separate households
of their own, an alternative which some texts prefer, given the increase of ritual
performances it entails.'” Nothing prevents sons from reuniting after they
have separated, but, should reunited brothers (samsrstin or samsrsta) decide
to separate again, different rules apply. In that event, according to some
sources, the property should be divided into equal parts.*

12 MDh 5.60. We will return to the effect of two different interpretations of the term pinda on
the order of succession in later Hindu law.

'* VaDh 17.5; MDh 9.137; YDh 1.78; ViDh 15.46. '* MDh 9.138; ViDh 15.44.

"> MDh 9.104. Cf. GDh 28.1; BDh 2.3.3; YDh 2.117. '¢ MDh 9.105. Cf. GDh 28.3.

'7 MDh 9.112, 114. Cf. GDh 28.5-28.7, 9, 11-17; BDh 2.3.4, 6; NSm 13.13; ViDh 18.37. The
additional and preferred shares, such as bulls, oxen, carts, and produce of the soil, reveal the
agricultural nature of society in the time of the smrtis.

'8 YDh 2.114. Although the latter part of this verse can be read as restricting the father’s
freedom to two alternatives: he shall give either the best share to his eldest son or equal shares to
all. Narada (NDh 13.4) clearly states that he either gives the best share to his eldest son or divides
the entire property as he pleases (yatha vasya matir bhavet).

19 GDHh 28.4; MDh 9.111; NSm 13.37; BrSm 26.5. 20 MDh 9.210; ViDh 18.41.
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The importance of having at least one son is underscored by the various
means the smrtis provide a sonless man to acquire a substitute (pratinidhi) for
a natural son. One such means, adoption (Sarkar 1891; Derrett 1957b), is
mentioned in most smrtis, but the texts vary widely on the status of an adopted
son (dattaka or dattrima) vis-a-vis other kinds of sons. Of the smrtis that
divide sons into two groups, six being “relatives who inherit” (dayadaban-
dhavas) and six “relatives who do not inherit” (adayadabandhavas), only four
rank an adopted son in the first, against eight in the second category.?! Yet, it
is also said that all types of sons may inherit, if no one ranked higher is
available.”? By being “given away,” the adopted son severs all ties, including
the offering of sraddhas and the right to inherit, with his natural family, and
becomes an integral part of his adopting family (MDh 9.142); hence, the
warning to fathers not to cede a single son for adoption, lest, by doing so,
they themselves become sonless (VaDh 15.3-15.4). The dattaka’s right to
inherit in his adoptive family is restricted only if, subsequent to his adoption,
a higher ranking son is born; if that son happens to be an aurasa son, that is,
the son of a man and his duly wedded wife, the adoptee cannot claim more
than one quarter (VaDh 15.9). Given the paucity of details on adoption in the
smrtis, save for the Vasisthadharmasitra, it looks as if adoption was practiced,
be it with restrictions on who can adopt, who can be adopted, the time of
adoption, and the like; but some smrtis did little to encourage it. By contrast, in
the period of the commentaries, and, even more so, when the British admin-
istered Hindu law, adoption became a major issue in the law of inheritance.*?

Another way for a sonless man to acquire a son is by a levirate process, in
Sanskrit called niyoga, generally translated as “appointment.”** A man who is
unable to father a son may assign his wife (niyukta) to be impregnated by a
younger brother or other close relative of his.>> A ksetraja son,*® as he is called,
invariably ranks high among the twelve kinds of sons.*” Yet, his right to inherit
is subject to many restrictions, and his share varies in different texts. Two
successive passages in the Manusmrti*® show that, in classical India, the

21 See Kane’s comparative table (III: 645).

> VaDh 17.39; MDh 9.184; YDh 2.132; NSm 13.45-13.46; ViDh 15.28.

23 Several nibandhas were written on the single topic of adoption (Kane I: 1039-40), two of
which Colebrooke’s nephew, J. C. C. Sutherland, translated for the use of the courts (1821
and 1834).

2% More than just “appointment,” niyoga and other legal terms derived from the verbal root
ni-yuj imply assigning a substitute to act in one’s stead (Rocher 1981).

% MDh 9.59: devarad va sapindad va. Etymologically, Sanskrit devara corresponds to Greek
daér and Latin levir.

26 In accordance with the common Indian conception that the birth of a child results from a
male sowing his “seed” (bija) in a “field” (ksetra), i.e., a woman.

27 The ksetraja son ranks second or third in all smrtis compared by Kane (III: 645).

28 MDh 9.59-9.60 and 9.64, respectively. BrSm 25.16 cites Manu’s alternative, and relates it to
the general decline during the four world ages (yugas): from being the general rule in the
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custom of niyoga was highly regarded and practiced in some communities, but
strictly forbidden in others.

Alternatively, a sonless man may appoint one of his daughters, called
putrikd, to have a son for him. Either he gives the daughter in marriage,
addressing her husband with the explicit formula “I give you this daughter;
her son will be my son.”*® Or he may use the legal fiction that his daughter is
his son.*® Even more than a ksetraja, a putrikdputra is highly regarded, to
the point of being considered equal to an aurasa son.>" Since he performs the
funeral rites for his mother, mother’s father, and mother’s grandfather,32 the
smrtis warn a man against marrying a woman who has no brothers, lest his son
be alienated from his family.>* A putrikaputra becomes the single heir of his
mother’s father, unless, after his birth, her father also has a natural son, in
which case both sons share the inheritance equally (MDh 9.134).

Substitute sons are generally considered members of only one family. Yet,
some smrtis treat them as members of two families and as heirs of two fathers
(dvipitr or dvyamusyayana).>*

Ascendants and Other Close Relatives

If the smrtis unanimously recognize that sapindas of three descending gener-
ations are entitled to inherit, they are far less consistent on the rights of
ascending sapindas. By extending the meaning of the term sapinda to include
other closely related family members of equal or lower generations (BDh
1.11.9.), they greatly restrict the right of direct ascendants. This is true even
for a father’s right to inherit from his sons, especially when there are brothers.
According to one source (MDh 9.185), the estate of a man who leaves no male
issue goes to his father or to his brothers.” But the same smrti (MDh 9.217)
also says that his estate goes to his mother if she is alive, and otherwise to his
paternal grandmother. Elsewhere the father is mentioned as an heir, but after
his deceased son’s wife and daughters, and before his mother, brothers, and
brothers’ sons.*® Inheritance among brothers is very complicated, since the

krtayuga, the practice of niyoga was looked upon less favorably in the tretd- and dvaparayugas, to
become forbidden in the present kaliyuga.

2 GDh 28.18; VaDh 17.17; MDh 9.127; ViDh 15.5.

0" GDh 28.19 says that, “according to some,” a father can make a daughter a putrika “by mere
intent” (abhisamdhimatrat).

> MDh 9.134; YDh 2.128; AS 3.7.5. 2 BDh 2.3.16; MDh 9.140.

3 GDh 18.20; MDh 3.11; YDh 1.53. * BDh 2.3.17-2.3.18; NSm 13.22; AS 3.7.7.

35 Although MDH 9.185 seems to suggest that brothers inherit first, the prevailing opinion is
that parents inherit before brothers (YDh 2.135).

3¢ ViDh 17.4-17.9. For other such rankings, see YDh 2.135.
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smrtis make brothers’ shares depend on whether they are full or half-brothers
and, for each, whether they are united or not (Rocher 2007b).

Distant Relatives

Even as the smrtis consider the sapindas as a distinct class of close relatives
who inherit to the exclusion of others, they also deal with the right to inherit
of less close relatives, dividing them into groups with separate names but
ranking the groups in different order, thereby indicating that the identities
and boundaries of these groups were ill defined. According to one view, in
the absence of sapindas, the inheritance devolves on sakulyas, in order of
their proximity to the last sapinda (MDh 9.187). But elsewhere sakulyas
inherit only after another class of heirs, the bandhus (ViDh 17.10-17.11). In
the context of ritual purity, it is said that the sapinda relationship spans
seven generations, whereas “a samanodaka relationship ends when it can no
longer be determined whether a person is related to another by birth or
name” (MDh 5.60).

Heirs Unrelated to the Owner

In the absence of anyone related to the owner by blood, the inheritance goes to
individuals who are related to him in spirit, such as his dcarya (teacher), a
sabrahmacarin (fellow student), or a student of his own.’” Failing these, the
property passes on to any deserving Brahmin learned in the Vedas.?®

The long line of possible heirs ends with the king, that is, the state treasury,
with a significant exception: the king may not claim the property of Brahmins.
A Brahmin’s property goes to pure and disciplined Brahmins who are learned
in the three Vedas.”

Female Inheritance

In nearly all cases of inheritance discussed thus far, the participants were male.
The impression that only males can inherit property, own property, and leave

7 ApDh 2.14.3; VaDh 17.82; BDh 1.11.13; MDh 9.187; ViDh 17.12.

8 MDh 9.188 (brahmanas traividyah sucayo dantah). Cf. GDh 28.41 (srotriyas); BDh 1.11.13
(rtvijah).

% GDh 28.41-28.42; ApDh 2.14.5; VaDh 17.83-86; BDh 1.13-1.15; MDh 9.188-9.189; ViDh
17.13-17.14; AS 3.5.28-3.5.29.
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that property to heirs, is underscored by sweeping statements in the smrtis
such as “wives shall not own property; whatever they acquire becomes the
property of the man to whom they belong” (MDh 8.416). Such statements,
however, were not meant to be taken literally.** The smrtis themselves contain
ample evidence that Hindu women acquired and owned property, which, at
their death, became the object of inheritance.*!

Women’s property (stridhana) is an important part of the Hindu law of
inheritance. From the smrtis onward, it features so many different views that it
is impossible in this survey to follow all its intricacies.** A brief overview of
how women acquire property, what it consists of, and what happens to it after
their death must suffice here.

The smrtis list gifts that come to constitute a woman’s property (stridhana):
what is given to her at the nuptial fire (adhyagni), what she receives on the way
from her father’s to her husband’s home (adhyavahanika), and what is given
to her as a token of love by her husband and by her brothers, mother, or
father.*> To this basic list, some smrtis add other kinds of gifts, so that
stridhana ultimately comes to encompass any kind of gift a woman receives—
before, during, and after her wedding—from members of her own family and
from her husband and members of his family.

Notwithstanding a statement to the contrary,** women do acquire property
by inheritance. Some texts emphasize the right of widows to inherit by saying
one half of the body of a deceased husband remains alive in the person of his
wife, so that, in the absence of male issue, no one has a higher claim to the
inheritance than she (BrSm 26.92-26.94). Elsewhere, in the order of succession
to a sonless man, the three women who are closest to him rank high on the list
of heirs: first, his wife; next, his daughters; and, after his father, his mother
(ViDh 17.4-17.7). Tt is said that, while sons divide their father’s property,
daughters divide their mother’s possessions (YDh 2.117). Some smrtis go as far
as to make daughters inherit even their father’s property in the absence of sons
(NSm 13.47).

As for the inheritance of women’s property, there are two contrary
approaches: to keep it within the female line and to make male ownership
primary. Although an early text states that a mother’s property goes to her

0 Distinguishing “injunctions” (vidhi), which have to be taken literally, and broad statements
that hyperbolically underscore general principles (anuvdada), in this case, the primacy of the male
members of the family, is one of the principles of textual interpretation (mimamsa) to which we
will return.

4! Some Indian scholars proudly point to the early existence of female property: “nowhere
were proprietary rights of women recognized so early as in India” (Banerjee 1879: 321).

42 Stridhana was the subject of the Tagore Law Lectures in 1878 (Banerjee 1879). See also Jolly
(1885: 226-70).

** MDh 9.194; KatSm 894; ViDh 17.18.

4 BDh 2.3.46, quoting TaitS 6.5.8.2: women are addayadah.
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unmarried or indigent daughters (GDh 28.24), elsewhere male heirs intervene;
daughters, for example, share their mother’s property equally with their
brothers (MDh 9.192). Or, while accepting that a woman’s property goes to
her daughters, it is said that, failing daughters, it does not go to another female
heir, but to her husband if her marriage was one of the higher types, and to her
father, if her marriage was one of the lower types.*’

Persons Excluded from Inheritance

The smrtis go into great detail about individuals who are barred from inherit-
ing.*® The common grounds are defects—physical (blindness, incurable dis-
eases), mental (lunacy, madness), or social (excommunication from one’s
caste)—defects that prevent a prospective heir from performing the required
sraddhas. There is, however, general agreement that excluded persons should
be provided with food and clothing.

Property Excluded from Partition

The smrtis also list objects that are not subject to partition.*” These include
items that are indivisible by nature, such as a well, a house, objects needed to
perform sacrifices, clothes, ornaments, vehicles, a female slave, and the like;
only occasionally do the smrtis specify how undivided items are to be used by
the heirs.*® Also exempt from partition is any property that a family member
acquires by his own exertions, without using paternal property.** This
principle applies to personal gifts, lost ancestral property a father recovers
after having effected a partition,”® rewards for courageous acts (Sauryad-
hana), and, especially, property a brother acquires by his personal expertise

(vidyadhana).”!

3 Ydh 2.145; ViDh 17.19-17.20. Similarly, but with variants, MDh 9.195-9.196. Hindu law
distinguishes four higher and four lower types of marriage (see Chapter 9).

6 ApDh 2.14.1; GDh 28.23, 40, 43; VaDh 17.52-17.53; BDh 2.3.37-2.3.40; MDh 9.201-9.202;
YDh 2.140-2.141; NSm 13.21; ViDh 15.32-15.37; AS 3.5.30.

47 GDh 28.46-28.47; MDh 9.219; KatSm 882-3 (cf. 841-2); ViDh 18.44.

48 KatSm 883 suggests that each relative who took part in the partition use the undivided
items when he needs them most.

4% MDh 9.208; YDh 2.118; ViDh 18.42. 0 MDh 9.209; YDh 2.119; ViDh 18.43.

! GDh 28.30; MDh 9.206; YDh 2.119; NSm 13.6. Disputes on the extent of vidyadhana were
frequent in the British period; they were regulated by the Hindu Gains of Learning Act (Act XXX
of 1930).
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Impact of Caste on Partition

In some cases,> the smrtis explicitly say that a rule “applies to all castes.”> But
there are other rules where caste does affect inheritance. As mentioned above,
the property of a Brahmin is the only one that never reverts to the state
treasury. Often inheritance depends on the rank several heirs occupy in the
order of varnas. For example, when a man was married to wives of his own
and of lower castes, the shares of his sons by wives of a superior caste are larger
than those of the other sons are.”

If belonging to a lower varna entails restrictions on the right to inherit,
being excommunicated from one’s caste (patita) is far worse: patitas are
excluded from any share of an inheritance. According to some smrtis, this
exclusion extends to a patita’s sons; according to others, the sons of a patita
inherit if they were born prior to the offense that caused their father’s loss of
caste.”

HINDU INHERITANCE IN THE SANSKRIT
COMMENTARIES

Just like other branches of classical Sanskrit literature, the smrtis were com-
mented on, either in verse-by-verse explanations of single texts or in encyclo-
pedic nibandhas. Some texts of this genre date back to ca. 700 ck.>®

Whereas the smrtis were held to be revealed texts that proclaimed a single
and coherent system of eternal truths, the commentaries are texts with
exegetical purpose and pedagogical intent. The commentators view it as
their task to show that, properly understood, the smrtis are not at variance
with each other, as they may appear to be. Unlike the smrtis” inspired sages,
the commentators are humans who try to improve on earlier efforts and are
entitled to disagree with, and occasionally even sharply controvert, interpretations

52 The term caste is used here to translate Sanskrit varna, the only form of social ranking
relevant in this context.

53 sarvavarnesv ayam vidhih (YDh 2.136).

> VaDh 17.47-17.50; BDh 2.3.10-2.3.12; MDh 9.149-9.157; YDh 2.125; ViDh 18.1-19.33,
38-40; AS 3.6.17-3.6.18.

5 ApDh 2.14.1; VaDh 17.53; BDh 2.3.40; MDh 9.201; YDh 2.140; ViDh 15.32.

%6 Even though the earliest preserved commentaries date back to about 700 c, this does not
imply that commenting on smrti texts began at that time. Given the traditional Indian system of
education, it is hard to imagine that teachers ever taught the basic texts without paraphrasing the
contents and explaining problematic passages in an oral commentary. Here I differ from Lingat,
who distinguished three periods: that of the smrtis, followed by a long period of silence (perhaps
from the sixth to the ninth centuries), and a period of revival with the commentaries (1973: 107).
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proposed by their predecessors.”” What the vast commentarial literature, even
on single topics such as inheritance, presents us with is a multitude of
internally coherent, but widely different, interpretations of the revealed texts.

To achieve their goal of interpreting smrti texts on inheritance, commen-
tators call on an array of respected extra-legal disciplines, such as grammar
(vyakarana), logic (nyaya), and, especially, rules of textual exegesis (mi-
mamsa) that, in turn, rely heavily on ritual texts. Jimatavahana, for example,
says that in a passage from the Sarikha-Likhita dharmasiitra® the compound
eka-putra means “the son of one (father),” namely, that the compound should
be interpreted as a genitive tatpurusa rather than as a bahuvrihi (a father
“having one son”). To obtain this meaning, Jimatavahana relies on the
grammatical rule that interpreting a compound as a tatpurusa, which indicates
one of the parts of the compound (the son), is preferable to a bahuvrihi, in
which case the compound indicates something not explicitly mentioned in it
(the father).”® Commentators did not need to explain the background under-
lying their conclusions; Jimitavahana could assume that the grammatical rule
he had in mind®® was known to his fellow pandits who read his text.*

The commentaries and nibandhas, rather than the smrtis, were to play an
important role in the following period.

HINDU INHERITANCE IN BRITISH HANDS

After the British East India Company acquired territories and undertook to
administer justice in India,®* the first governor-general, Warren Hastings,
operating according to a policy of minimal interference and disruption in
the personal lives of native subjects, set up a system of civil justice that would
apply Hindu law to Hindus, as also Islamic law to Muslims. Local “court
pandits” were appointed to assist British judges in determining applicable
Hindu laws in each case. Hastings also commissioned a group of pandits to

57 In the Dayabhaga, for instance, three successive quotations from an earlier nibandha by
Srikara are followed, respectively, by iti mandam, ... iti mandataram, ... iti mandatamam, . . .
this is absurd, ... this is even more absurd, ... this is the most absurd of all” (6.1.41-6.1.45).

> SLDh 266 (Kane 1927-8: 105).

5 Dbha 2.59 (Rocher 2002b: 84). Jimitavahana and other commentators do not hesitate to
overlook rules of interpretation that would invalidate their interpretations. In the present case,
Sabara’s commentary on Mimamsdsiitra 6.1.51 lays down the rule that the analysis of a
compound as a genitive tatpurusa is inferior to interpreting it as a karmadharaya. Thus,
ekaputra would then mean “a single son.”

0 Panini’s Astadhyayi 2.2.23-2.2.24 (bahuvrihih. .. anyapadarthe).

61 We will return in the next section to the problems the extra-legal arguments created, both
for the translators of commentaries and for their readers.

2 On this period, see Rocher, Rosane 2010.
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redact a code of Hindu law. The Sanskrit text, translated into English from a
truncated Persian version, became famous in the West as A Code of Gentoo
laws,%> but proved too flawed and unwieldy to be of use to British judges.
In addition to translating the Manusmrti (Jones 1794), Sir William Jones
persuaded Governor-General Cornwallis to fund a new project, a digest of
Hindu—and one of Islamic—law on contracts and successions, in the mode
of Justinian’s Pandects, the Hindu part to be entrusted to two pandits, one for
Bengal—to whom more were added—the other for Bihar, working under Jones’s
supervision. Jones having died before the work was completed, the task of
translating the Sanskrit text into English, in four hefty volumes, nearly half of
which deal with inheritance, fell to Henry Thomas Colebrooke (1797-8).
Colebrooke, however, was promptly disappointed with this digest, which
consisted essentially of a series of smrti quotations arranged topically, each
followed by lengthy extracts from differing commentaries and nibandhas,
juxtaposed without a conclusion, which he felt would be of little use in the
courts. As a remedy, Colebrooke (1810) translated in a single volume Jimuta-
vahana’s Dayabhaga, a nibandha, and the chapter on inheritance of the
Mitaksara, Vijhane$vara’s commentary on the Yajiiavalkyasmrti. The fact
that he chose these two texts stemmed from his view that there were two
distinct forms, “schools” as he called them,®® of Hindu inheritance law.
Throughout the British period—and beyond—Colebrooke’s Two Treatises
became the uncontested guide in decisions on Hindu inheritance: the law
reports often start with words to the effect that “This is a case of Dayabhaga
law” or “This is a case of Mitaksara law.”®® The Dayabhdaga School, with
Jimitavahana’s digest as the highest authority,%” was held to be applicable in
Bengal. The Mitaksara School became the law in the rest of India, divided,
however, into four geographically defined sub-Schools, each with their own
supplementary digest or digests, which agree with the Mitaksara on the main
issues but deviate from it and from one another on minor points.®®

3 Halhed 1776. The Sanskrit text of the Vivadarnavasetu remains unpublished. See Rosane
Rocher 1983: 48-72.

64 The Sanskrit text of the Vivadabhangarnava remains unpublished.

5 On the two “schools,” see Rocher 1972c.

% The dates of the Dayabhdaga and the Mitdaksara have been the subject of much discussion. It
is now established that they are contemporary texts of the early twelfth century, whose authors,
far from intending to criticize one another, may not have known each other’s work (Derrett
1952; Rocher 1971; Rocher 2012: 18-24).

67 The law courts did, however, take into account commentaries on the Ddyabhaga, eight of
which have been published thus far (Rocher 2002b: 15-17), as well as some summary versions,
the most important ones of which are Raghunandana’s Dayatattva (Serma 1828; Sarkar 1874)
and Srikrsnatarkalankara’s Dayddhikarakramasamgraha (Wynch 1818).

%8 In the influential case Collector of Madura v. Moottoo Ramalinga, the Privy Council ruled
that, rather than investigating again and again the meaning of the smrti texts, the courts should
follow the meaning adopted by the locally approved commentaries (12 Moore’s Indian Appeals,
1868, 436).
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A fundamental difference between Ddayabhdga law and Mitaksara law
concerns the time at which heirs acquire ownership in the family estate.
Apropos of the definition of inheritance, both texts quote a verse from the
Naradasmrti: “the wise call one of the eighteen grounds of litigation daya-
bhdaga, when sons proceed to the partition arthasya pitryasya” (NSm 13.1).
The Mitaksara confines itself to adding that the words “father” and “son” in
this text are synecdochic (upalaksana) for any owner of the property and for
any heir, respectively; it does not comment on the word pitryasya, indicating
thereby that it takes the word in the ordinary sense of “paternal property.”
The Dayabhaga, however, invokes a grammatical rule® to argue that pitrya
means “coming from the father” (pitrta agatam pitryam), and concludes
that, in this case, pitrya implies that the sons can claim their shares only after
their father’s death.”® Thus, according to the Dayabhdaga, that is, “the Bengal
School of Hindu law,” ownership of sons, and, by extension, of all heirs,
originates at the time of the prior owner’s death or his being incapacitated in
his lifetime.

The Mitaksara comes to a different conclusion. In a long and tightly argued
passage at the beginning of the chapter on inheritance,”’ Vijidaneévara argues
that, ownership not being a “Sastric,” but a “wordly” (laukika) concept, an
individual’s right to acquire property is not limited to the ways enumerated in
the $astras, such as: “Ownership is established by inheritance, purchase,
partition, possession, and discovery,””* and concludes that family members
acquire ownership in the family property by birth.

The two Schools of Hindu Law, therefore, differ in that, in the Dayabhaga
School, the head of the family remains the sole owner of, and the single person
who has the power to make decisions for, the entire family property as long as
he lives, whereas in the Mitaksara School the role of the head of the family is
limited to that of a manager, his power being restricted by other family
members who, just by virtue of being born into a family, acquire the right of
ownership in the family estate.

The view of the Mitaksara entails a distinction between two kinds of heirs:
the right of ownership of sons and grandsons is “unobstructed” (aprati-
bandha), whereas that of brothers, nephews, and so forth is “obstructed”
(sapratibandha) by the existence of direct descendants. As long as a direct
descendant is alive, other family members have no right whatsoever. The
distinction between sapratibandha and apratibandha is absent in the Daya-
bhaga, where all heirs are “obstructed” by the head of the family as long
as he lives.

69
70

Panini’s Astadhyayi 4.3.74: tata agatah.

tac ca pitrmaranopajatasvatvam ucyate (Dbha 1.3).
7L Preceding YDh 2.114. See Rocher and Rocher 2001.
> GDh 10.39 (as translated Olivelle 2000: 145).

N
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A second point on which the Dayabhdga and Mitaksara Schools disagree
results in a significant difference in the order of succession. Both Schools abide
by the smrti rule that sapindas inherit first, but they interpret the term pinda
differently. In the texts of the Mitdksara School, pindas are some kind of
“bodily particles,” that is, elements indicative of the biological propinquity of
the owner and a prospective heir. In the Dayabhaga School, on the other hand,
pindas are the material “rice balls” a survivor is supposed to offer in the
sraddha rituals. The rule in the Mitaksara School is that the inheritance goes
to family members in the order of biological closeness to the owner, whereas in
the Dayabhdga School it goes to those who offer more sraddhas, not only
to the deceased but also to those to whom the deceased would have had to
offer them.”* Although the resulting differences in the order of succession are
relatively easy to establish between close relatives, they become intricate and
less certain between less closely related relatives of the deceased.”*

Even though the Sanskrit commentaries and digests—and, through them,
the smrtis—remained the fundamental sources of the Hindu law of inheri-
tance during the British period, the picture became more complex as time
progressed.

First, the British decided that it was their obligation to administer law to the
Hindus, not religion. Hence, ignoring what had been an integral part of
traditional Hindu law, they recognized adoptions that were not accompanied
by the traditional dattahoma ritual.

Second, there were aspects of the Hindu law of inheritance which the British
found objectionable, and which they did not hesitate to overrule, first in
occasional decisions in the courts and later in parliamentary Acts. Thus,
they vacated the rule that heirs had to pay the deceased’s debts even when
they exceeded the value of the estate.”> Nor did they feel bound by the
traditional Hindu list of people barred from inheriting: when a murderer
sued to be recognized as his victim’s heir so that the inheritance would devolve
on his heirs, the Privy Council rejected his plea on the basis of justice, equity,
and good conscience (Rocher 1987).

Third, the extra-legal arguments, especially those drawn from Indian logic
and mimamsa, which the commentators used or alluded to in order to justify
their conclusions, caused significant problems for the translators of those
texts. Even when a rare Western translator had familiarized himself with

7> Hence the prominence of sraddhas in studies of Hindu inheritance written in Bengal.
Sarvadhikari, e.g., even before describing the sources of Hindu law, devotes his entire third
Tagore lecture to the nature and twelve kinds of sraddha, and to those who are competent to
perform them (1922: 61-104).

74 See, e.g., the tables on the order of inheritance in Aiyar 1950: 616A and 688A.

75 That rule was still practiced in the nineteenth century, but the Bombay Hindu Heirs Relief
Act of 1866 limited the heir’s liability to pay the debts to the extent of the assets, a practice that
was adopted in other parts of India as well.



Inheritance: dayabhaga 177

Indian panditic learning and was able to interpret the extra-legal arguments
correctly, his translations proved to be of little use in the courts of law.”®

It is not surprising, then, that in their deliberations on questions of inher-
itance among Hindus the Anglo-Indian courts more and more avoided going
back to Sanskrit texts and based their decisions on Western principles, such as
stare decisis and communis error facit ius. The Hindu law of inheritance
became a law of precedent, a British-style case law.

A Note on Hindu Law in Practice

Some Englishmen concerned with legal administration in India became dis-
satisfied with the Sanskrit commentaries as sources of law. Judges and lawyers,
especially in South India, where the rules by which people lived were different
from the law of inheritance Calcutta ordered them to apply, raised questions
about some basic issues: first, were Sanskrit books such as the Mitaksara truly
law books, and, second, were single law books adequate to settle the disputes of
all the people in large parts of India? They asked, “Has there ever been a
Mitaksara law of inheritance,” and, more generally, “Has such a thing as
‘Hindu law’ at any time existed in India, or was it a mere phantom of the
brain, imagined by Sanskritists without law and lawyers without Sanskrit?”””

Although we know little about legal practice among Hindus in earlier days
(Michaels 2010b), it appears that at the time when the smrtis were composed
various rules on inheritance were practiced in—that is, were part of the
dharma of—various localities and different segments of society, such as
castes, professions, and so forth.”® The smrtis are repertories of different legal
practices, but they were not used as law books in tribunals (Rocher 1993); even
without having written smrtis in hand, judges knew—and only needed to know—
which rules were traditionally applied in the courts over which they presided.

Commentaries such as the Mitaksara and nibandhas such as the Dayabhdga
were different. Their authors were interpreting “texts” on dharma; motivated,
as Hindus, by the belief that all smrti rules were parts of a single, encompassing
revelation, they drew upon their vast panditic learning to prove it. The
commentators on ancient smrtis and authors of nibandhas were not jurists
writing books to be used in courts of law; they were engaged in a scholastic

76 A typical example of a correct but obscure translation involving mimamsa terminology:
“Here also, to show, that the sons’ property in their father’s wealth arises from such causes as the
extinction of his worldly affections, this one period of partition, known to be at their pleasure, is
recited explanatorily: for the recital is conformable to the previous knowledge; and the right of
ownership suggests that knowledge” (Colebrooke 1810; Dbh 1.34. Cf. Rocher 2002b: 63).

77 Nelson 1877: 5. On Nelson, see Derrett 1961.

78 MDh 8.41 and other smyrtis refer to the specific laws (svadharmas) of castes, regions, guilds,
and families, and ordain that lawsuits be settled in accordance with them.
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exercise they applied equally to legal and non-legal chapters of the smrtis and
to all sections of the nibandhas.”

When the British turned to the commentaries and nibandhas to settle
disputes on inheritance, they did not continue—as they hoped—to give
Indians their own laws. These were to be found in the numerous unwritten
rules applied in a variety of differently organized local judicial councils. In
Derrett’s words, by assigning commentaries and nibandhas the role of law
books, “Hastings and his contemporaries, in particular Colebrooke, Jones and
their successors, were gravely misled.”®

THE DEATH OF THE HINDU LAW OF INHERITANCE

After 1947, Hindu law of inheritance continued to be practiced as it had been
before Independence.®' In 1950, one of the “Directive Principles of State
Policy” of the Indian Constitution had a direct bearing on the law of inher-
itance: “The State shall endeavour to secure a uniform civil code throughout
the territory of India” (Art. 44). Owing to inevitable objections to such an
endeavor, and since the “Directive Principles” were “not enforceable by any
court” (Art. 37), India did not get a uniform civil code. Yet, shortly thereafter
India witnessed “the death of a marriage law” (Derrett 1978), traditional
Hindu law of inheritance, too, ended. On June 17, 1956, The Hindu Succession
Act received the assent of the President of India, Rajendra Prasad. Article 4 of
the Act firmly establishes its overriding effect:

Save as otherwise expressly provided in this Act,-

(a) any text, rule or interpretation of Hindu law or any custom or usage as part
of that law in force immediately before the commencement of this Act shall
cease to have effect with respect to any matter for which provision is made in
this Act;

(b) any other law in force immediately before the commencement of this Act
shall cease to apply to Hindus in so far as it is inconsistent with any of the
provisions contained in this Act.

For the first time in history, all Hindus were governed by a single, uniform
system of inheritance law, a system, however, that, from every point of view,
broke away from traditional Hindu law, and whose implementation required
much adaptation.

7 For example, Laksmidhara’s Krtyakalpataru (fourteen kandas) and Raghunandana’s Smrti-
tattva (twenty-eight tattvas).

80 Derrett 1961-2; also Rocher 2007a.

81 For a survey of Hindu law between Independence and the events of 1956, see Aiyar 1950.
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Daily Duties
ahnika

Timothy Lubin

DAILY DUTIES AS A MODEL FOR “EVERYDAY VEDA”

Brahmanical dharma as a holistic vision of society, and the life well lived
therein, was assembled gradually out of disparate elements roughly during the
centuries between the two Candraguptas (the founders of the Maurya and
Gupta dynasties). It began with Brahmin priestly theorists expanding their
professional offerings by formalizing ceremonial practices well beyond the
Vedic “high cult” (the ritual described as srautq, i.e., ordained in the Veda
itself, or vaitanika, i.e., “extended” in its use of multiple fires). The new codes
of household ritual (Grhyasatras) proposed simple analogues to (and substi-
tutes for) the elaborate $rauta ritual, analogues that could be performed by a
householder-ritualist unaided or with the assistance of a single priest. This
formalized domestic cult also systematized the life-cycle rites and other
household observances, and used this standardized ritualism as a template
for an ideal society, a society of the Aryas, the “noble ones.” Every Arya
should, according to this emerging model, exhibit the marks of a properly
trained ritual agent, markers that were hierarchically modulated to signal one’s
position in the hierarchy of three Arya social classes (varnas).!

Study of Vedic mantras with a Brahmin preceptor—for non-Brahmins, prob-
ably rarely more than token study—and the badges of initiation into such study
were presented in the domestic ritual texts as prerequisites of Arya status. Obser-
vance of a common purity code and a set of basic ritual observances, under the
advice or with the assistance of a Brahmin expert, constituted further public
demonstration of such status, and served as a discipline for ethical formation.

! On this point, see the chapters on the Vedic student and the Vedic graduate in this volume.
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Certain doctrinal formulations were put forward to exemplify the basic
ideals of this religion, both for the purpose of catechism, and likely also for use
in apologetics in the face of Buddhist, Jainist, and other rival religious doc-
trines. The most famous of these formulations are the Four Varnas (with their
respective functions), the Three Debts (to the gods, sages, and ancestors), and
the Five Great Acts of Worship (mahdyajrias), all of which appear already in
Brahmana passages. The first works composed to expound this dharma
introduce the notion of distinct asramas (modes of life), considered at first
as alternatives and then, beginning with the Manava code, as a sequence of
four, appropriate (in theory) to all males of the three Arya classes.

The notion that all Aryas have basic obligations according to a common
framework left a defining imprint on prescribed practice, such that nearly
every aspect of daily life was regulated under the emergent model of varnas-
ramadharma (duties in accordance with birth class and mode of life).

A CATEGORY IN DEVELOPMENT

Such were the ideals taught in the older dharma treatises. But after the
composition of the Mdanava Dharmasastra, one begins to hear about another
set of observances fundamental to Arya “best practices” (dcara). These prac-
tices came to be referred to as “ahnikani,” or simply in the singular as
“ahnikam,” daily observance (from ahan, “day”).2 The particular activities
discussed under this heading were mainly the following:

sauca (morning ablutions)

acamana (sipping water)

dantadhavana (tooth cleaning)

snana (bathing)

tarpana (satiating the ancestors with libations of water)
samdhya or samdhyopasana (worship at the twilights)
homa (fire offering)

japa (soft recitation)

The first thing to note is that the first half of this list contains acts of self-
purification, while the latter half comprises acts of worship.? The link between
them may be the fact that tarpana is performed as an adjunct (an ariga) to
bathing: after plunging under the water, one stands still half submerged,
scoops up water in the cupped hands, and pours it out thrice over the

2 Kane (II: 640-704) surveys this topic, providing detailed examples of the rules for each daily
duty as laid out in the satras and $astras.
% Or, in the case of japa, the soft recitation of mantras otherwise used in worship.
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fingertips (the tirtha, the “passage point” of the hand dedicated to the ances-
tors) with a dedicatory mantra.

Although all of these observances are well attested in the Veda, this par-
ticular grouping, under this particular heading, did not appear in the Dhar-
masutras, nor in the Manava Dharmasastra, nor in the Yajaavalkya. However,
one can find some of these topics partially grouped together in some late
appendices to the domestic codes. Consider, for instance, two appendices of
the Paraskara-Grhyasiitra: the Katyayana-Parisista-Sauca-Vidhi (“Katyayana’s
Supplementary Rule of Purification”), with chapters on bodily purification
(Sauca) and the rite of sipping water (dcamana); and the Katyayana-Trikandika-
Satra (“Katyayana’s Satra of Three Short Parts”), consisting of rules for daily
bathing, recitation of the Veda at twilight (samdhya-brahmayajfia), and offer-
ings to satisfy (tarpana) one’s ancestors.* These two short works may be
roughly contemporary with the later Dharmasitras, and anyway probably
prior to Manava Dharmasastra, based on the way in which the four dsramas
are presented, with the householder listed first preceding the brahmacarin
(student), which is implicitly a perpetual status grouped with the vanastha
(hermit) and the yati (ascetic).

THE PURIFICATIONS

Purification rites are ubiquitous in the Vedic ritual, but the ahnika purifica-
tions get into matters that were never addressed elsewhere: defecation, urin-
ation, and tooth brushing. Now presumably people knew how to clean their
bottoms without a Brahmin telling them how to do it. But it had become an
axiom of this new expansion of Brahmanical ritualism that there was a right
way of doing everything: the dharma way—material functionality overlain
with ritual refinement. The rules later collected under the heading “ahnika,”
though, are scattered in various places in the early rulebooks, and it is the
commentators who connect the dots for us.

Medhatithi regards MDh 2.69 as a precedent for taking sauca as a starting
point of good practice:

After initiating a pupil, the teacher should at the outset train him in purification
(Sauca), proper conduct (dcdra), fire rituals (agnikarya), and twilight worship
(samdhyopasana). (MDh 2.69)

* As printed in Bakre (1917: 409-22). Bakre provides no information about the manuscripts used
for this edition, and the groupings I describe reflect nothing more than the separate numbering he
gives to these kandikas, and the fact that each ends with its own colophon: iti katyayanakrtam

The latter is accompanied by a commentary attributed to Harihara (before 1250).
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But the Manava itself treats these various topics in many different places,
rather than as a group. For example, we find a few stanzas on Sauca in its
chapter on the Vedic graduate (sndtaka), inserted right into the middle of the
long list of special restrictions applying only to that austere figure:’

4.47 He must never eat food while wearing just a single garment; bathe naked; or
urinate on a road, on ashes, in a cow pen, on plowed land, into water, onto a
mound or a hill, in a dilapidated temple, onto an anthill, into occupied animal
holes, while walking or standing, by a river bank, or at the top of hill.

4.48 He must never void urine or excrement facing the wind, a fire, a Brahmin,
the sun, water, or cows.

4.49 Restraining his voice, remaining steadfastly attentive, covering his body, and
wrapping his head, he should ease himself after strewing the ground with sticks,
clods, leaves, or grass.

4.50 During the day, he should void urine or excrement facing the north, at night
facing the south, and at the two twilights in the same way as during the day.
4.51 Under a shadow or in a place that is pitch-dark, a Brahmin may do so during
the day or at night facing any direction he pleases, as also when he fears for
his life.

4.52 When someone urinates towards a fire, the sun, the moon, water, a twice-
born man, a cow, or the wind, his wisdom perishes.

From here, the list of special taboos continues, followed by a list of people from
whom the graduate must not accept gifts. Then comes another series of
stanzas, which the later scholiasts will include among the daily duties:

4.92 He should wake at the time sacred to Brahman and reflect on matters
relating to Law and Wealth [i.e. dharma and artha], on the bodily discomforts
they cause, and on the true meaning of the Veda.

4.93 After getting up and answering the call of nature, he should perform the
purifications and, with a collected mind, stand for a long time engaged in soft
recitation during the morning twilight and, at its proper time, also during the
evening twilight.

4.94 Because they performed their twilight devotions for a long time, the seers
obtained long life, wisdom, fame, renown, and eminence in vedic knowledge.
(Olivelle trans.)

In fact, later digests such as Devanna Bhatta’s Smrticandrika (twelfth or
thirteenth century) begins their presentation of daily duties by quoting MDh
4.92 and similar stanzas from the Kiirma Purdna (2.18.3), and the Ydjriavalkya
Dharmasastra (1.115), which includes pleasure (kama) alongside virtue and
gain (dharma and artha) to complete the “set of three” aims of life (trivarga).
This sets the lavatory matters that will follow in the context of more

> See Chapter 8 in this volume, on the Vedic graduate.
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high-minded concerns: the central aims of life and the demands imposed by
bodily existence. Here, the Manava is speaking of the graduate, but the
snataka would eventually come to be taken as the model of the especially
pious householder.® As part of that process, the sndtaka’s special toilet rules
are transferred to householders in general.

The Manava also includes a long list of Sauca precepts in its chapter on
householders, not in connection with the daily routine but within a long
section on the purification of persons and articles entailed by contaminating
incidents and circumstances, such as death and physical contact with
impurity:

5.134 To purify oneself after voiding urine or excrement and to clean any of the
twelve bodily impurities, one should use a sufficient amount of earth and water.
5.135 Body oil, semen, blood, marrow, urine, feces, ear-wax, nails, phlegm, tears,
discharge of the eyes, and sweat—these are the twelve impurities of man.

5.136 A man intent on purifying himself should apply one lump of earth on the
penis, three on the anus, ten on one hand, and seven on both.

5.137 This is the purification for householders. It is twice that much for students,
three times for forest hermits, and four times for ascetics.

5.138 After he voids urine or excrement, he must sip water and touch the orifices
with water; he must do so every time he prepares to recite the Veda or to eat
his food.

5.139 A man who desires bodily purification should first sip water three times and
then wipe the mouth with water twice; but a woman or a Siidra” sips and wipes
just once. (Olivelle trans.)

The subject then shifts to the purifications required under a wide variety of
other circumstances, such a spittle flying from the mouth, beard hairs getting
in the mouth, etc. There is no hint in Manu of purification as a daily routine
associated with regular morning devotions.

By contrast, in the Ydjiavalkya Dharmasastra, the precepts for the morning
necessities open the section on studentship; as in MDh 4.92-4.94, the morning
ablutions do culminate in some acts of recitation and worship to be per-
formed, in this case, by the purified student:

1.15 After the preceptor has initiated the pupil, he should first teach him the
Great Calls and then the Veda, and instruct him in the practices of purification.

1.16 At the junctures of the day, with his sacred thread resting on his ear, he
should urinate and defecate facing north, and if at night, facing south.

6 See the Chapter 8 in this volume for a fuller account of this development.

7 MDh 5.140 further specifies, “Stidras who behave properly (nydya-vartin) should shave their
heads once a month, follow the rules of purification laid down for Vaisyas, and eat the leftover
food of twice-born persons.”
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1.17 Taking hold of his penis and getting up, he should diligently purify it with
earth and drawn water so as to remove whatever stinks or whatever sticks to him.
1.18 Sitting down in a clean place, facing north or east, with hands between the
knees, a twice-born should always “touch water”® with the “crossing point of
Brahman” (at the base of the thumb).

1.19 The roots of the little finger, the index finger, and the thumb, and the tip of
the hand are the ‘crossing points’ sacred to Prajapati, the ancestors, Brahman, and
the gods, respectively.

1.20 Drinking water thrice, wiping (the mouth) twice, he should touch the
openings (of his sense organs) with water, but only with water in its natural
state, devoid of foam or bubbles.

1.21 Those of the twice-born classes will be purified by water that reaches the
heart, the throat, and the palate, respectively, while a woman or a Siidra (is
cleansed by water) that has once touched the edges (of the lips).

1.22 Bathing with mantras dedicated to the divine Waters, wiping off, control of
the breath, worship of the sun, and daily murmuring of the Gayatri mantra—
1.23 He should murmur the Gayatri along with the ‘Head-Mantra’ (dpo jyoti
raso ‘mrtam brahma) and preceded by the ‘Great Calls’ (bhir bhuvah svah), each
combined with the syllable om—done thrice, this constitutes control of the
breath.

1.24 Controlling the breaths, sprinkling, reciting three Rg-stanzas dedicated to
the divine Waters, he should sit facing west, murmuring the Savitri-stanza until
the stars rise.

1.25 He should stand thus facing east at the morning twilight until he sees the
sun; then he should perform fire-service at both the twilights. (YDh 1.15-1.25)

Again, we must note that there is yet no suggestion that these particular purity
rules are meant to apply on a daily basis to the householder. But we do see here
how the bathing is made the prelude to soft recitation (japa) and twilight worship.

It is worth mentioning, by way of comparison, that the defecatory protocols
in the Buddhist Vinaya code (e.g., Cullavagga V.35, VII1.8-10) similarly are
concerned with ordaining standards of cleanliness, but they assume the use of
latrines with seats, which monks must take turns in using, something rarely
encountered in a Brahmanical text, with the notable exception of Kautilya’s
Artha$astra (2.5.6; 3.8.6, 21). This difference might reflect the urban social
context of Buddhist cenobitic institutions, as well as the milieu that produced
the Arthasastra, in contrast with the persistently rural assumptions in most
works of Dharmasgastra.’

8 The authorities understand this rule variously, taking it rather to mean that he sips water
from the base of the thumb (i.e., dcamana) or that he washes his feet and legs up to the knee. The
Katyayana Sauca Vidhi specifies “water brought by someone other than a Siidra.”

 An exception is Brhaspati Smrti 1.19.49 (19.26 in Jolly’s translation), which advises that
latrines should not impinge on a neighbor’s property.
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THE ACTS OF WORSHIP

The second, devotional group of daily observances also exhibits a partial
parallel with standardized lists of duties found in older sources, the Three
Debts and the Five Great Acts of Worship:

The parallel between the ahnika duties and the Five Great Acts of Worship
is heightened by the fact that the Satapatha introduces the rule for each of
those offerings with the words ahar ahah, “daily”:

Five indeed are the Great Acts or Worship—which are in fact sustained sacrificial
sessions (sattra): the Worship of Spirits (bhiita-yajiia), the Worship of Men
(manusya-yajiia), the Worship of the Fathers (pitr-yajiia), the Worship of the
Gods (deva-yajfia), and the Worship of Veda (brahma-yajiia). Daily one should
present scraps of food as tribute (bali) to spirits; in that way he accomplishes the
Worship of Spirits. Daily one should provide at least a pot of water; in that way he
accomplishes the Worship of Men. Daily one should pronounce that blessing
svadha [for the ancestors while offering] at least a pot of water; in that way he
accomplishes the Worship of the Fathers. Daily one should pronounce that
blessing svaha [for the god while offering] at least a stick of firewood; in
that way he accomplishes the Worship of the Gods. Now the Worship of the
Veda: the Worship of the Veda is private recitation (svadhyaya). Daily one
recites the private recitation. That is why he should recite the private recitation.

(SB11.5.6.1-11.5.6.3)

This model reappears in various configurations throughout in the domestic
ritual literature.'® The medieval nibandhas (digests) simply fold the Great
Acts of Worship into the treatment of ahnika (e.g., the thirteenth-century
Smrtyarthasara) (see Table 13.1).

The fit with the Three Debts would seem less close, until we consider, as
Patrick Olivelle has done, that the point of paying a debt to the ancestors by
having a son is precisely to ensure that the tarpana waters continue to flow,

Table 13.1
Five Great Acts of Worship ~ Three or Four Debts Corresponding
Daily Duties
bali > spirits
water-pot/food > men [shelter, food > men: SBM, MBh]
water-pot with svadha > sons > ancestors tarpana
ancestors
homa with svaha > gods homa > gods homa
svadhyaya > brahman brahmacarya > sages japa + samdhya
[SBM 11.5.6.1-11.5.6.3; [TS 6.3.10.5; SBM 1.7.2.1-1.7.2.5; MBh
MDh 3.70] 1.111.12-1.111.16; MDh 6.35-6.36]

1 BGr 2.9.7; BGrParis 2.4.8; BhGr 3.15; PGr 2.9; AgGr 3.12.2; VaikhGr 6.17; AsGr 3.1.1-4.
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and the sraddhas continue to be performed. This connection becomes explicit
only in the Mahabharata (1.111.14)."*

BRINGING THE ELEMENTS TOGETHER

The first work explicitly to prescribe the entire sequence of ahnika duties for
the householder—though still without using this label for them and without
spelling out the purity rules—is YDh 1.97-1.102:

1.97 A householder should daily perform Smrti-based rites in the wedding-fire, or
even in the fire brought at the time of inheritance, and Sruti-based rites in the
extended fires.

1.98 After attending to the ‘bodily concerns’ and following the rules of purity, a
twice-born should perform the morning twilight worship, having first cleaned
the teeth.

1.99 He should make the fire offerings and murmur the mantras dedicated to the
sun with a focused mind; [then] he should study [works expressing] the meaning
of the Veda and various treatises.

1.100 Then he should beseech the Lord for success in getting and protecting
wealth, and having bathed he should gratify the ancestors and venerate the gods.
1.101 He should repeat the [three] Vedas, the Atharvan mantras, the purdnas and
itihdsas, as he is able, and the wisdom concerning the self, so that he will have
success from recitation and worship.

1.102 The Great Offerings (mahamakhah) are the rites of bali to spirits, svadha to
the ancestors, homa to the gods, private recitation to Brahman, and guest-
reception to men.

Here all the basic elements are in place, along with the recommendation to
contemplate dharma and artha at the start of the day, which was mentioned
also by Manu (MDh 4.92). Yajiiavalkya has even inserted the motif of the Five
Great Acts of Worship into the list.

The Sauca purity rules (which Yajhavalkya delicately alludes to as sarira-cinta,
“bodily concerns”) are not spelled out, except for the tooth brushing, but
Mitrami$ra, commenting on YDh 1.98 several centuries later, takes it for granted
that the Vedic student’s purity regimen should apply also to the householder. In
fact, he tries to make a virtue out the awkward fact that pertinent injunctions are
introduced in different chapters by Yajfiavalkya and other sages:'?

' Olivelle 1993: 54.

12 iha brahmacaryadiprakaranoktanam grhasthader api grhasthadiprakaranoktanam ca
brahmacaryader api dharmatvena smrtyantare 'bhyanujiiatanam avisesanobhayatranvayam
vivaksann api maharsir yat kvacit prakarane kamscid eva, kamscit tu prakaranantara eva
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Given that here [in this passage] things that are prescribed as dharma in the
chapter on studentship, etc., are approved also for the householdership, while
things that are prescribed in the chapter on householdership, etc., in another
smrti are approved also for studentship, the great sage, likewise intending to
affirm the connection in both contexts without distinction, explains only some
matters in one chapter, and some only in another. Such, they say, is the concision
of the ancient teachers, who attain also a certain elegance in the brevity of
their books.

The care of the body discussed earlier applies here as well. Whereas Gautama,
when he is prescribing the rules (dharmas) of the student for others as well, with
the words ‘And this applies also to other [asrama statuses] when there is no
conflict of rules,” prefers to invoke the principle of lack-of-conflict itself, which is
the basis of this [rule-extension], nevertheless, the Great Sage (Yajhavalkya) in
this context prefers an easier mode of instruction by recourse to a prescription,
and instructs [that the householder should perform care of the body, etc.],
although the topic had already been addressed [in the rules for the student,
YDh 1.16-1.17]. The understanding here is that discerning readers will figure
out on their own that these two authors, who have shown such brevity in their
works, base their choices between equally viable alternatives on their preferences
for certain things in certain cases.'?

But some [say that] the repetition of the rules for the care of the body here
prescribes only that tooth-cleaning should precede the morning twilight worship,
since that [act] is not applicable in the case of a celibate student: tooth-cleaning is
forbidden to him by the rule, “He should avoid sitting on a cot, lying down, and
tooth-cleaning.” Rather, they say, the reason for repeating the rule is simply to
restrict tooth-cleaning to the particular status [of householder].

Mitramiéra thus proposes that the rule for care of the body given at YDh 1.98
(in the householder section) is meant to signal that the rules of purity for the
student (given earlier) apply also to the householder (with the added rule of
tooth cleaning for the householder), something which other early authorities,
like Gautama, preferred to indicate instead by means of a general rule. In other
words, Mitramis$ra must “discover” the unified ahnika purity protocol to be
implied in the indirect presentation of the older authorities.

darsayati | seyam puranacaryanam granthalaghavadilaksanam kimcit sausthavam api samdad-
hatam Sailiti | Sariracintadikam praguktam ihapi prapyata eva | brahmacaridharman itara-
tradisan gautama “itaresam caitad avirodhiti” [GDh 3.10] tadbijam avirodham eva puraskaroti
yadyapi, tathapy ddesapeksayopadesasya laghiuipayatvam eva prakrte puraskrtya uktam apy
upadisati | pradarsitalaghavayos tu kvacit kasyacid eva puraskare vinigamanabijam svayam
utpreksaniyam suksmeksibhir iti | kecit tu Sariracintadyanuvadena dantadhavanapurvakatva-
matram iha pratahsandhyayam vidhiyate brahmacariny apraptatvat | khatvasanam ca Saya-
nam varjayet dantadhavanam | iti tasya dantadhavannisedhat | anuvadaprayojanan tu
dantadhavanasya sthanavisesaniyamanam evety ahuh |.

!> Thanks are due to David Brick and Don Davis for thinking though the meaning of this
paragraph with me. The rendering of this last sentence is Brick’s.
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CONCLUSION

We find that the Yajiiavalkya Dharmasastra seems to have been the first
treatise to bring together the full set of daily duties for Arya householders,
and only the commentators coin the rubric dhnika and explicitly combine
rules earlier prescribed only for the student and graduate. This is in keep-
ing with the fact that the defining characteristic of the Arya householder
in Brahmanical dharma was his embrace of an innerweltliche Askese, a
worldly asceticism. Some authorities even distinguish grades of more ascetic
householder.'* But even to be the standard sort of Arya householder required
disciplined adherence to a version of what were originally the ascetic strictures
placed on the celibate student—whether a yauvana (juvenile, temporary) or a
naisthika (perpetual, professional) student—as well as the graduate (sndtaka).

The latter two statuses entailed elaborate restrictions on personal conduct
intended to hedge, secure, and preserve a special degree of supernormal purity
that was deemed necessary to their sacred functions. Just as initiation and
training in Veda were being promoted as prerequisites for a life of Arya piety
according to varnasrama-dharma—even for those in a non-renunciate asrama—
the student’s or sndtaka’s elaborate standards of bodily purification were
transferred (assumed to apply) to the ordinary householder as well, constitut-
ing that status as an dasrama, that is, as a formal “religious profession.” Those
purity rules, together with the basic duties to recite and make offerings (even
notional, semi-interiorized offerings), thus became the “minimum daily
requirements” of any Arya householder.'”

1 The yayavara (peripatetic) and cakracara (round-goer) undergo a rite of consecration
similar to that of a student or diksita (consecrated sacrificer) and do not accumulate wealth, but
subsist by means such as gleaning or gathering wild foods, and are thus superior to the ordinary
Salina (house-dweller). Thus “Deutero-Baudhayana” (BDh) 3.1.1; MDh 4.7 and others divide
householders into four such categories, based on how much or how little grain they store, among
other criteria.

!> In later centuries, the list of daily duties was expanded and adapted according to the
doctrinal or sectarian preferences of the authors of digests on Dharmasastra. Examples include
the Saddcarasmrti by Anandatirtha, the founder of the Madhva School (thirteenth century) and
the Chandogahnika on the daily duties of the Samavedin Brahmins by Sridatta of Mithila (also
thirteenth century).
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Food and Dietary Rules
abhaksya, abhojya

Patrick Olivelle

It has long being noted that food—whether vegetable or animal—apart from
being a biological necessity, has deep social, cultural, and religious meanings.
Anthropologists have long noted that among the wide variety of edible
animals available to a given social group, only a small fraction is actually
consumed. Prohibited foods, whether by injunction or by custom, far out-
number permitted ones in most societies. The French anthropologist Claude
Lévi-Strauss (1963: 89) famously said that animals are “good to think.” The
pioneering studies of the British anthropologists, Edmund Leach (1964) and
Mary Douglas (1966, 200) have illuminated the ways in which food prohib-
itions in various societies and religions are related to their social organizations
and cosmological categories. The Sri Lankan anthropologist Stanley Tambiah
(1969: 423-4) recapitulates their conclusions:

Lévi-Strauss (1966: 104) has formulated a view...that “there is an empirical
connection between marriage rules and eating prohibitions.”...The theory [of
Mary Douglas] argues that dietary prohibitions make sense in relation to a
systematic ordering of ideas (a classification system) as exemplified for example
by the abominations of Leviticus. Leach, partly building on Douglas,...demon-
strates for the English and the Kachin the correspondence between three scales of
social distance from Ego, pertaining respectively to marriage and sex relation-
ships, spatial categories, and edibility of animals.

Thus, the dietary rules of the Dharmasastras discussed in this chapter are
significant for the study of many aspects of ancient Indian society, including
caste and marriage. Within the confines of this chapter, however, I will outline
the Dharmasastric discussions of food and dietary rules, referring the reader to
my earlier studies for analyses of their sociological significance.’

! See Olivelle 2002a, 2002b [reprinted in Olivelle 2005b].
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Although rules about what can and cannot be eaten pertain to both
vegetables and animals, it is to animals that dietary rules mostly refer. There-
fore, I will take up rules on eating animals first. These rules often follow animal
classifications based on where they live, what they eat, and how their teeth and
feet are structured.

Following the division of space into land, water, and air, we have already in
the Vedic texts a threefold classification of land animals, fish, and birds.
Within the first and the third of these, there is a further distinction between
village or domestic animals (gramya and pasu) and the wild (aranyaka) often
with the generic designation of mrga. There is a twofold classification of land
animals and birds based on their diet: the herbivores and the carnivores. The
most significant classification with regard to animal prohibitions pertains to
the structure of their teeth and feet. In terms of teeth, there is a twofold
classification of land animals into those with incisor teeth in both jaws
(ubhayotodat) and those with incisors only in a single (lower) jaw (anyatodat
or ekatodat). We find this classification already in the Purusa hymn of the
Rg Veda (10.90.10): “From it [the sacrifice] were born horses, as also whatso-
ever have incisor teeth in both jaws. Cows were born from it. From it were
born goats and sheep.” Even though the text does not mention the class with
incisors in the both jaws, the anyatodat, it is clearly implicit; we have here a
division of animals into two classes—those with two rows of incisor teeth
headed by the horse and those with a single row of incisors, whose major
representatives are cows, goats, and sheep, the most common farm animals.
Again, although left unstated, the vast numbers of carnivorous animals with
paws rather than hooves also belong to the category of animals with two rows
of incisors. In terms of their feet, animals have either paws with five nails
(paricanakha) or hooves (Sapha, khura). The latter is further subdivided into
those with two (cloven) hooves (dvisapha, dvikhura) and those with a single
unparted hoof (ekasapha, ekakhura). Some of these categories overlap. For
example, animals with incisors in both jaws fall under the categories of those
with five nails (paficanakha) and those with single hooves (ekasapha).
According to their foot structure, birds are divided into those with webbed
feet (jalapada) and those without, the latter being further divided into those
that eat by scratching the earth with their feet (viskira or ground feeders) and
those that eat by pecking (pratuda).’

These classifications, especially in the case of land animals, play a central
role in dietary prescriptions. Among land animals, three classes are prohibited:

2 The translations of Rigvedic passages are from Jamison and Brereton’s (2014) translation of
the Rig Veda. See MDh 1.39-1.42 for a similar but more elaborate classification of fauna and flora
within the context of a creation account. The ruminant animals, such as bovines and antelopes,
have only a thick dental layer called “the dental pad” in the upper jaw.

* For an extensive analysis of animal classification, see Zimmermann 1987.
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animals with five nails (paficanakha),* those with single or uncloven hooves
(ekasapha), and those with incisor teeth on both jaws (ubhayatodat). Among
birds, those with webbed feet are generally prohibited, while those of the
scratching and pecking varieties are generally permitted. Among both animals
and birds, those that are carnivorous (kravyad) are forbidden. In terms of
animals falling within these categories, the single-hooved are few: horse,
donkey, and mule. The ideal meat comes from the cloven-footed group: cattle,
goats, and sheep, among the domesticated animals, and deer and the antelope
family among the wild.

There is another category of animal and bird that is forbidden, and that
is the “village” (gramya). This category is distinct from the “domesticated”
because farm animals called pasu, namely, cattle, goats, and sheep, constitute
the three paradigmatic permitted animals. The category gramya appear to
include animals and birds whose habitat is the village, such as the village fowl
and pig, which are forbidden, even though the former falling under the
“scratching” (viskira) category and the latter under both the cloven hoof
(dvisapha) and the single row of incisor teeth (ekatodat) should have been
permitted. In fact, their wild (aranya) counterparts, the jungle fowl and wild
hog, are indeed permitted. The gramya animals and birds are those that have
chosen to live in the village, whereas pasu are domesticated animals that
people rear in farms.

Other broad categories of land animals and birds prohibited are the solitary
(ekacara), the unknown (gjiiata), and those that are not specified (anirdista),
probably referring to animals and birds not listed specifically as permitted. At
least in the case of birds, we have in addition the prohibition of nocturnal birds
and in some sources birds with red feet or beaks.

Even though, as we saw, some categories of birds are prohibited, it is more
common for sources simply to list the birds that are forbidden. Thus, we have
the following given by Vasistha (VaDh 14.48):

Among birds, the following are forbidden: birds that agitate, scratch with their
feet or are web-footed; Kalavirika sparrow, Plava heron, Hamsa goose, Cakravaka
goose, Bhasa vulture, crow, Paravata dove, Kurara osprey, and Saranga cuckoo;
white dove, Kraufica crane, Krakara partridge, Karika heron, vulture, falcon, Baka
egret, and Balaka ibis; Madgu cormorant, Tittibha sandpiper, Mandhala flying
fox, and nocturnal birds; woodpecker, sparrow, Railataka bird, Harita pigeon,
Khafijarita wagtail, village cock, parrot, and Sarika starling; Kokila cuckoo and
carnivorous birds; and those living in villages.

4 There is an exception made with regard to a group of five five-nailed animals (pafica
paficanakhah). The five animals are porcupine, hedgehog, hare, tortoise, and monitor lizard
($vavidh, salyaka, sasa, kacchapa, godha), although there are some variants of the list. For a study
of this category, see Jamison 1998.
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The problems inherent in bird classifications, however, are exemplified in the
way later authorities, such as Vasistha, Manu, and Yajiavalkya, handle the two
major categories of birds: those that scatter (viskira) and those that peck
(pratuda). All of the more ancient sources declare that these birds are permit-
ted, whereas these later authors state just the opposite.” The reason for this
reversal is unclear, but it may well have to do with a misunderstanding or a
fresh interpretation of these classes. At least some commentators, for example,
take the “peckers” to be carnivores, such as hawks and woodpeckers.

When it comes to fish, our sources, unlike the Hebrew authors of the
Deuteronomy and Leviticus, totally give up on broad classifications, resorting
instead to listing individual fish. Here also we detect an interesting change from
the older to the younger sources. The older sources appear to assume that all
fish, except those explicitly forbidden, may be eaten. The only broad category of
forbidden fish in them is the rather vague one of misshapen or grotesque fish
(vikrta). Manu and later writers, on the other hand, do not appear to favor the
eating of fish. Indeed, in them, the process is reversed; all fish except those listed
are forbidden. Indeed, Manu (5.15) says, “A man who eats the meat of some
animal is called ‘eater of that animal’s meat’, whereas a fish-eater is an ‘eater of
every animal’s meat’. Therefore, he should avoid fish.”® Yet, possibly bowing to
tradition, even Manu (5.16) permits certain kinds of fish, especially in ancestral
rituals: “The Pathina and the Rohita fish may be eaten when they are used in an
offering to gods or ancestors; Rajiva, Simhatunda, and Sasalka fish may be eaten
at any time.” One possible reason, besides the geographical locations of these
authors, for this shift in attitude with regard to fish may have been the view that
fish are by nature carnivores, as exemplified in well-known maxim of the fish,
the bigger fish eating the smaller fish.

Milk is the most restrictive of all food items. The milk of most animals—
women and other five-nailed animals, single-hooved animals such as mares,
and even most animals with parted hooves, such as sheep and deer—is
explicitly forbidden. The only permitted milk is that of cows, buffaloes, and
goats. Even in their case, milk during the first ten days after giving birth, or of
one whose calf has died is forbidden.

Prohibitions with regard to vegetables also involve individual plants rather
than categories, and the lists of such prohibited plants differ from source to
source. In general, mushrooms, onions, garlic, and leeks are forbidden, as are
growths on tree stumps, red sap of trees, and anything that grows on filth or
excrement.” Food prohibitions, however, are much more focused on animals
than on vegetables.

> See VaDh14.48; MDh 5.13; YDh 1.172-1.173.

® yo yasya mamsam asndti sa tanmamsada ucyate | matsyadah sarvamamsadas tasman
matsyan vivarjayet ||

7 See MDh 5.19; YDh 1.170, 175.
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The rules we have encountered thus far deal with what kinds of animals,
birds, fish, milk, and vegetables a person may or may not eat. These refer to
sources of food rather than to prepared food, about which there are also rules
as to their suitability. Dharmasastras use two pairs of terms for these two kinds
of rules regulating food: bhaksya/abhaksya (permitted and forbidden food)
and bojya/abhojya (fit and unfit food).® The first pair refers to food sources
that we have described above. Abhaksya (“forbidden food”) refers to items of
food, both animals and vegetables that are completely forbidden; they cannot
be eaten except under the direst circumstances, such as when someone is
dying of hunger. Generally, lists of forbidden food contain food sources rather
than cooked food served at a meal. Thus, carnivorous animals, village pigs and
fowls, web-footed birds, garlic, and the red resins of trees are all abhaksya.
Foods other than the abhaksya would constitute permitted food (bhaksya).
The term abhojya (“unfit food”), on the other hand, refers to food that
is normally permitted but owing to some supervening circumstances, has
become unfit to be eaten. Lists of unfit food items contain not food sources
but food that is actually served at a meal. Thus, food contaminated by hair or
insects, food touched by an impure man or woman, and food that has turned
sour or stale are all abhojya. This term takes on a secondary meaning referring
not directly to food but to “a person whose food is unfit to be eaten”;’ for
example, a person during the period of impurity following a death (dsauca), a
physician, or a hunter. Conversely, bhojya in the compound bhojyanna is a
person from whom one may accept food. The Gautama Dharmasitra
(17.6-17.7), for example, states: “A man who looks after his animals or
plows his fields, a friend of the family, his barber, and his personal servant—
these are people whose food he may eat (bhojyannah), as also a merchant who
is not an artisan.”

When anthropologists working in the field describe food prohibitions and
how they relate to caste divisions—that is, from whom can you receive food or
water—they are dealing with abhojya. Given the importance of food transac-
tions in modern Indian society, the abhojya kind of food regulation becomes
significant. I will not address here issues relating to abhojya, however, because
in the world of the dharma literature, there was little by way of restriction on
food transactions between various social groups. Indeed, it was taken as a
matter of course that a Brahman could eat at the house of even a Sadra,
entertain people of all classes, and have Stidra cooks in his household.

The category of abhojya relates to the deeply transactional nature of food:
food is a social good that is intended to be shared within and across various
social boundaries. The sociologist R. S. Khare (1976a) has focused on the

8 For a detailed discussion of these two terms in the Dharmasastras, see Olivelle 2002a.
° Grammatically, abhojya as “unfit food” is a Karmadharaya compound, whereas abhojya as
“a person whose food is unift” is a Bahuvrihi compound.
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transactional nature of food and identified several “food cycles” in Indian
culture, the most important of which are the socio-ritual and the cosmological
(Olivelle 1995b). Food, in the form of meat, vegetable products, and milk and
milk products, such as ghee, constitute the major ritual offerings both in the
Vedic sacrifices and in the later domestic rituals and temple offerings. The
cosmology where gods provide rain for grain and plants to grow and humans
provide food for the gods is the basic principle of do ut des at a cosmic level.
This is extended in the sraddha ancestral offerings, where the deceased
ancestors are dependent on food and drink offered by their living relatives.
At the social level, there are the food transactions among individuals exem-
plified in the rituals of hospitality toward guests and the offering of food to
beggars and religious mendicants.

These food transactions are codified in the five great sacrifices (mahdayajria)
that are closely associated with the householder.'® Except for the sacrifice to
the Vedic seers consisting of reciting the Veda, all these involve the offering of
food: to gods, to ancestors, to human beings, and to all beings (bali offerings to
bhuitas). The householder thus stands at the center of these cycles of food
transactions. Vasistha (8.14-8.16) calls the householder the best of the four
asramas, because “as all living beings live dependent on their mothers, so all
mendicants live dependent on the householder.”

Some interesting information regarding the prestige of various foods comes
from the kinds of dishes offered to ancestors during a sraddha ceremony.
Different foods provide nourishment for the ancestors for varying lengths of
time, the more prestigious (or nutritious?), the longer they can survive on it.
The earliest record comes from Apastamba (2.16.23-2.17.3):

The materials used in this rite are sesame and beans, rice and barley, water, roots,
and fruits. When the food is made greasy, however, the gratification it gives the
ancestors is more ample and lasts longer, as also when one gives righteously
(dharma) acquired wealth to a worthy person. With cow’s meat their gratification
lasts for a year, and even longer than that with buffalo meat. This rule makes clear
that the meat of domestic and wild animals is fit to be offered. With the meat of a
rhinoceros offered on a rhinoceros skin, their gratification lasts an unlimited
time, as also with the flesh of the Satabali fish and the Vardhranasa crane.

The list of food at a sraddha becomes longer and more complex in later texts.
The long list with corresponding lengths of time of Manu exemplifies
this trend:

I will explain exhaustively the types of sacrificial food that are efficacious for a
long time and those that are efficacious in perpetuity, when they are offered to the
ancestors according to rule. By offering sesame seeds, rice, barley, beans, water,

19 See MDh 3.67-3.121. The grammarian Patafjali also refers to the offering of the five great
sacrifices as a central feature of a householder (grhastha): on Panini 4.1.33.
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roots, and fruits according to rule, ancestors of men rejoice for one month; by
offering fish, for two months; by offering the meat of the common deer, for three
months; by offering sheep meat, for four months; by offering here the meat of
birds, for five months; by offering goat meat, for six months; by offering the meat
of the spotted deer, for seven months; by offering the meat of the Ena antelope, for
eight months; by offering the meat of the Ruru deer, for nine months; by offering
boar or buffalo meat, they are satisfied for ten months; by offering rabbit or turtle
meat, for eleven months; and by offering beef, milk, or milk-rice, for one year.
The satisfaction from the meat of a Vardhrinasa hornbill lasts for twelve years. The
Kalasaka herb, Mahasalka crustacean, the meat of the rhinoceros and the red goat,
and honey, as well as every type of sage’s food"! are efficacious in perpetuity.

The lists of food at a §raddha, as well as the lists of permitted and forbidden
animals discussed earlier, brings up the topic of meat eating in ancient India, a
topic that has drawn attention and controversy in contemporary India. The
history of vegetarianism and noninjury to living beings (ahimsa) is complex,
and I do not have the space to discuss it here.'> The repugnance toward the
killing of animals for food is clearly old as already noted in Asoka’s inscrip-
tions from the middle of the third century Bce. The early Dharmasitras
present the eating of meat as a common and noncontroversial practice, even
though ahimsa or not killing living beings is given among the virtues that
individuals should cultivate. Yet this virtue is not linked to refraining from
killing animals for food or to vegetarianism. The first hints that a new ethic
was emerging come from the latest of the Dharmasutras, that of Vasistha
(VaDh 4.5-4.8), who argues that killing for certain purposes is not only
permitted but is really not killing at all:

The treatise of Manu states: “An animal may be killed only on the occasion of
paying homage to ancestors, gods, or guests.”
When offering the honey mixture, at a sacrifice, and during rites for ancestors
and gods—only on these occasions, Manu has declared, should an animal be

killed.
Without killing a living creature you can never obtain meat; and killing living
creatures does not get you to heaven. Killing an animal at a sacrifice, therefore, is
not a killing.
He should, moreover, cook a big ox or a big male goat for a Brahman, for a
Ksatriya, or for a visitor. In this way they show him hospitality (cf. SB 3.4.1.2).

It appears likely that this is an argument against an unstated opponent of
killing animals even for sacrifices or hospitality. That killing an animal, even a
cow, for an important guest is evident in the term goghna (cow-killer) used as

! Sage’s food (munyanna) refers to uncultivated food, especially nivara, a kind of unculti-
vated rice. See MDh 6.12-6.21.
12 For studies of this topic, see Alsdorf 1962; Schmidt 1968; Bodewitz 1999.
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an epithet for a guest. The only time abstention from meat is mentioned in
these early texts is within the context of certain vows and sacred times: Vedic
students, wandering ascetics, people getting ready for an ancestral rite,
teachers preparing themselves for the annual course of study, and widows."?

It is in Manu that we get for the first time a debate on the ethics of eating
meat. Manu is torn between the traditional Dharmasastric position on not just
the permission to eat meat of certain animals but also the injunction to do so
in certain ritual settings, especially in ancestral offerings. The angst of Manu as
he tries to thread this needle is palpable. After the section on forbidden food,
he proceeds to discuss the issues relating to eating meat, a discussion that
almost feels like a debate with a traditional opponent (parvapaksa). At the
outset, Manu proposes his thesis regarding occasions when eating meat is
permitted: “He may eat meat when it is sacrificially consecrated, at the behest
of Brahmans, when he is ritually commissioned according to rule, and when
his life is at risk” (MDh 5.27). A putative opponent gives a more liberal view
that eating meat is natural and perfectly all right:

Prajapati created this whole world as food for lifebreath; all beings, the mobile
and the immobile, are nourishment for lifebreath. The immobile are food for the
mobile; the fangless for the fanged; the handless for the handed; and the timid for
the brave. The eater is not defiled by eating living beings suitable for eating, even
if he eats them day after day; for the creator himself fashioned both the eaters and
the living beings suitable for eating. (MDh 5.28-5.30)

Manu retorts (MDh 5.31-5.44) that it is legitimate to eat meat only on ritual
occasions, especially a Vedic sacrifice. Killing (himsa) on such occasions is
truly non-killing (ahimsa), an argument that is repeated in later literature.
Then he returns, like a man pulled in several directions at the same time, to
waxing eloquent on the evils of killing animals for food (MDh 5.45-5.55). One can
never obtain meat without causing himsa to living beings. There is nothing worse
than wanting to fatten his own flesh at the expense of someone else’s flesh; there is,
indeed, no greater sin than this. “The man who authorizes, the man who butchers,
the man who slaughters, the man who buys or sells, the man who cooks, the man
who serves, and the man who eats—these are all killers” (MDh 5.51). Manu
closes with this interesting etymology of the term mdmsa (flesh or meat): “Me
he (mam + sa) will eat in the next world, whose meat (imamsa) I eat in this world—
this, the wise declare, is what gave the name to and discloses the true nature
of mamsa” (MDh 5.55). Manu concludes this thorny topic with a somewhat
conciliatory statement, acknowledging the legitimacy of eating meat but showing
the moral superiority of abstaining from it: “There is no fault in eating meat,
in drinking liquor, or in having sex; that is the natural activity of creatures.
Abstaining from such activity, however, brings great rewards” (MDh 5.56).

13 See ApDh 2.5.16, 2.18.1; GDh 2.13, 14.39, 16.3; BDh 1.21.18, 2.4.7, 3.7.7; VaDh 10.24.
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Gifting
dana

David Brick

In his seminal law code, Manu (1.88-1.91) gives a standard account of the
basic duties and lawful occupations of the four classical Indian social classes:

For Brahmins the Lord ordained teaching and learning the Veda, performing and
officiating at sacrifices, and giving and receiving gifts. To the Ksatriya he assigned
protecting his subjects, giving gifts, performing sacrifices, learning the Veda, and
non-attachment to the sense-objects. To the Vaisya he assigned guarding live-
stock, giving gifts, performing sacrifices, learning the Veda, trade, moneylending,
and agriculture. And to the Siidra the Lord assigned a single activity: service to the
three previous social classes without resentment.

Passages expressing ideas virtually identical to those conveyed here by Manu
are found in all of the surviving Dharmasastra works that precede his influ-
ential treatise,' as well in several subsequent ones.” Therefore, Manu’s formu-
lation of the basic duties and lawful occupations of the social classes can safely
be regarded as a foundational and enduring theme of the entire Dharmasastra
tradition. For the purpose of the present chapter, attentive reading of this
formulation reveals two fundamental details of the theory of the gift expound-
ed in Dharmasastra literature. The first of these is that gifts should be given
only to Brahmins, for they alone have a right to receive them. The second is
that gifting should be a unilateral or non-reciprocal practice, for, while
members of all three twice-born social classes have an obligation to give,
only Brahmins have a right to receive. These two basic features of the
Dharmasastra theory—Brahmins’ unique privilege to receive gifts and the
absence of reciprocity through return gifts—constitute convenient starting

! ApDh 2.10.4-2.10.7; GDh 10.1-10.2; BDh 1.18.1-1.18.6; VaDh 6.13-6.20.
2 YDh 1.118-1.120; ViDh 2.4-2.14.
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points from which we can proceed to understand the salient characteristics of
the tradition’s overall treatment of gifts. Therefore, this chapter will treat these
two features as underlying themes that will conveniently organize its broader
discussion of Dharmasastric ideas pertaining to gifting.

PROPER RECIPIENTS

When assessing the assertion, frequently encountered in Dharmasastra texts,
that Brahmins have the unique right to receive gifts, the most obvious and
crucial thing to bear in mind is that these texts are all essentially the products
of Brahmin authors.? Hence, one would expect the Dharmasastra theory of the
gift to be one that casts the role of recipient in a decidedly favorable light. And,
as we will see, abundant textual evidence from all historical periods confirms
this expectation. Beyond this, one might reasonably suspect that the Dharma-
dastra theory of the gift is a simple matter of economic self-interest and
perhaps even wishful thinking on the part of Brahmin intellectuals. And one
should certainly keep this suspicion ever in mind when attempting to under-
stand Dharmasastric prescriptions on gifting, for whatever ideological con-
structions our Brahmin authors might build up around the practice of gifting,
they ultimately advocate, in no uncertain terms, the transfer of valuable
material goods to people like themselves. Despite the considerable value of
this viewpoint, however, one must also simultaneously recognize that the
Dharmasastra theory of gifting cannot be purely the product of the fertile
Brahmanical imagination, since innumerable inscriptions, written more or less
contemporaneously with works of Dharmasastra, record pious donations made
to Brahmins—usually, but not always, donations made by non-Brahmins.
Moreover, some of these inscriptions even record specific types of gifting rites
prescribed in Dharmasastra literature.* Thus, even if the Dharmagastra theory
of the gift amounts to a distinctively Brahmanical ideology of gift exchange, it is
clear that many non-Brahmins in ancient and medieval India also subscribed to
this ideology, at least insofar as they gave wealth unilaterally to Brahmins and
believed in the significant merit of doing so.

* Although admittedly a small number of medieval Dharmasastra works, such as Ballalasena’s
Danasagara, claim to have been written by kings, these works consist overwhelmingly of
citations of earlier smrtis, almost certainly written by Brahmins, and espouse ideas fundamentally
concordant with these texts.

* For instance, Annette Schmiedchen (2006) has compiled a long and useful list of inscrip-
tions recording historical performances of the elaborate and lavish “balance-gift” (tuldpurusa-
dana), wherein a wealthy donor would ritually weigh himself and give his weight in gold or
another precious substance to Brahmins. Works of medieval Dharmasastra invariably treat this
as the archetypal gifting rite.
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Contrary to what has been implied so far, however, Dharmasastra literature
is not generally content in its treatment of recipients simply to prescribe that
one should give gifts to Brahmins. Instead, it also often ranks recipients on a
scale from least to most meritorious. A very early instance of this, for example,
occurs in the Gautama Dharmasitra (5.20):

The rewards for giving to a non-Brahmin,” a Brahmin, a learned Brahmin, and
one who has mastered the Vedas are equal, twice as much, a thousand times as
much, and infinite, respectively.

Here, as one can see, Gautama establishes the crucial notion that one should
strive to give gifts to the most virtuous people possible, which from the
classical Brahmanical perspective are not only Brahmins, but especially wise
and learned ones. The reason for this is apparently the underlying principle,
essential to the Dharmasdastric theory of gifting, that the merit accrued from a
gift is directly proportional to the virtuousness of its recipient.

Furthermore, certain texts make clear that it is not only birth in a Brahmin
family, male gender, and Vedic learning that are prized in recipients but also a
host of other typical Brahmanical virtues, such as self-restraint, austerity, and
the zealous performance of religious rites. Note, for instance, the following
verse of Vasistha (6.30):

When a man is a frequent reciter of the Veda, of proper birth, peaceful, a
practitioner of Vedic rites, fearful of sin, possessed of vast knowledge, composed
among women, righteous, a refuge for cows, and wearied by the practice of
religious observances, they say such an individual is a proper recipient.

Statements such as this that lay down the various qualities of a proper
recipient (pdtra) are a common feature of Dharmasastric works.® Authors of
medieval works on gifting even take the step of compiling such statements to
create sizable and prominently placed chapters on proper and improper
recipients in their treatises.”

As has been said, the basic principle underlying these statements is clearly
that the more virtuous the recipient the more efficacious and meritorious the
gift to him will be. This principle, which for ease will be referred to as the
“patra principle,” is of such fundamental importance to the Dharmasastra
theory of the gift that it can justifiably be thought of as its very essence. That it

> Although in this passage Gautama seemingly approves of giving to non-Brahmins, it is
doubtful that this is his intent, for he clearly regards such gifts as comparatively inefficacious and,
thus, something of a waste. Moreover, like other authors, he elsewhere (GDh 10.2) presents
Brahmins as uniquely entitled to accept gifts.

S See, e.g., VaDh 6.25-6.26; YDh 1.200.

7 See, e.g., Danakanda 3.1-3.128; Danasagara pp. 15-28; Danakhanda pp. 21-40; Danavive-
koddyota vol. 1, pp. 31-49. As an aside, it is also worth noting the stark contrast between the
extensive treatment of proper recipients and the scant treatment of proper donors in medieval
Dharmasastra works (see Brick 2015: 49-50).
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serves Brahmanical interests by casting recipients in an extremely favorable
light should be obvious. Significantly, it is the patra principle that constitutes
the single most important difference between the Dharmasastra theory of the
gift and Mauss’s (1990) influential early theory of gifting based on reciprocity
between donor and recipient, which will be discussed in more detail later on.
Instead, the Dharmasastra theory focuses on a specific cultural form of a more
general cross-cultural phenomenon, namely, the giving of gifts to religious
professionals or to the religious institutions of which they are in charge. As a
result, it is most naturally grouped alongside such overtly religious practices as
tithing in Christianity and giving alms to monks and nuns in Buddhism and
Jainism—practices that Mauss essentially ignores in his seminal work. And it
is less naturally comparable to practices such as the Native American potlatch
of the Pacific Northwest, on which Mauss’s theory fundamentally focuses.
However, although Dharmasastra literature of all periods clearly regards
Brahmins as the ideal and standard recipients, it would be inaccurate to hold
that this literature does not also look favorably upon gifts to people other than
Brahmins, for numerous passages from both this literature and particularly
the related Purana literature prescribe what are essentially gifts to non-
Brahmins. For example, several Dharmasastras enjoin people to give gifts to
their own male and female relatives without any explicit or implicit require-
ment that they must be Brahmins.® Moreover, the Purana literature, which is
heavily cited in medieval Dharmasastra works on gifting, lays down elaborate
ritual procedures for the creation and donation of a wide array of public
works, such as water tanks, dams, rest houses, and hospitals.” And given
that the beneficiaries of such public works are the local citizens in general
and not exclusively Brahmins, one can reasonably regard the donation of
such works as a form of giving to non-Brahmins and as a variety of gifting
based upon recipients’ needs rather than their virtues.'® In addition, a few
similar but much briefer injunctions to establish and donate public works can
be found in the earlier Dharmasastras themselves (e.g., ViDh 91.1-91.9),
as well as the Puranas. Nevertheless, despite these notable exceptions, the

8 See, e.g., ViDh 93.5-93.6 and the verses ascribed to Dana-Vyasa cited at Danakanda
3.78-3.79 and Danakhanda p. 33.

® See, e.g., Matsya Purdana 58.4-58.56 on the consecration of a water-tank, which is cited at
Danakanda 20.22-20.72 and Danakhanda pp. 1014-25, and the passage of the lost Nandi
Purana on the creation of a public hospital, cited at Danakanda 17.1-17.11 and Danakhanda
pp. 893-4.

19 The Dharmasastra literature makes an interesting technical distinction between the dona-
tion of public works, which it calls utsarga, and the proper giving of gifts, which it calls dana: An
utsarga or public work, unlike a dana or proper gift, has no true recipient, because no one
becomes its owner. In other words, the donor relinquishes ownership, but no new ownership is
created. For a more detailed discussion of this issue and gifts to the needy in Dharmasastra, see
Brick (2015: 47-9).



Gifting: dana 201

Dharmasastra tradition consistently and unambiguously views Brahmins as
the archetypal recipients of gifts. They will be treated, therefore, as such in
what follows.

NON-RECIPROCITY

As was previously noted, the Dharmasastra theory of the gift consistently
holds that all male members of the three twice-born social classes have an
obligation to give gifts, while only Brahmins have a right to receive them. It is
clear, therefore, from these basis facts, as well as from other features of
Dharmasgastra literature, that the Dharmasastra tradition understands gifting
to be a fundamentally non-reciprocal practice in the sense that a recipient is in
no way obligated to offer a return gift. And other works of Brahmanical
literature and donative inscriptions from premodern India support this con-
clusion in that they appear to contain no evidence of such reciprocity. It is
noteworthy, nevertheless, that in the opinion of the Dharmasastra tradition,
gifting is certainly reciprocated in the general way that every act is recipro-
cated according to the basic karmic worldview shared by all classical Indian
religions. Thus, if performed as scripture enjoins, a gift, according to various
Dharmasastra works, is said to yield both generic merit (MDh 7.86; YDh
1.201) and specific worldly and especially otherworldly rewards (MDh
4.229-4.232; ViDh 92.15-92.30). And, indeed, Dharmasastra literature pre-
sents the acquisition of such merit and rewards as the fundamental motive for
gifting."! Hence, although the Dharmasastra tradition considers properly
executed gifts to be reciprocated through otherworldly rewards, its theory of
the gift does not involve reciprocity in the same sense as Mauss’s celebrated
theory. Thus, as several scholars have pointed out (Mauss 1990; Michaels
1997; Heim 2004), the Dharmasastra theory of the gift differs markedly from
the corresponding theory of Mauss, which Trautmann (1981: 279) aptly
describes as a “sociology of reciprocity.” Nonetheless, it will be useful to
analyze Dharmasastric ideas concerning gifting in the light of those ideas
proposed by Mauss in his acclaimed Essai sur le don, for despite the consid-
erable difference between these two sets of ideas, Mauss’s work constitutes the
starting point for most subsequent studies of gifting, including those focused
on various South Asian contexts. It, furthermore, illuminates Dharmasastra
materials in interesting ways.

Mauss starts his seminal essay on the gift by noting that the supposedly free
or voluntary character of gifting is largely illusory. Instead, he argues that

' For a more detailed discussion of this, see Brick (2015: 36-8).
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gifting usually involves a set of three basic obligations. The first of these
obligations is the obligation to give in order to legitimate or even elevate
one’s social status. The second obligation is the obligation to receive, which is
necessary in order to avoid open hostility with the person or persons offering
the gift. And the third and most important obligation, according to Mauss, is
the obligation to reciprocate gifts through suitable return gifts. In fact, it is this
third obligation to reciprocate that Mauss identifies as the crux of his theory.
He explains it as the result of a certain immaterial connection between a
property and its owner that gifting does not severe. Thus, by accepting another
person’s property, a person is put in a compromised and degraded position
and must reciprocate in order to restore his or her status.

Since Dharmasastra literature views gifting as a basic duty of all twice-
born men, it unquestionably recognizes the first of Mauss’s three obligations,
that is, the obligation to give. Moreover, certain works of medieval Dharma-
$astra go so far as to regard Sidras as fully entitled—and perhaps even
required—to offer gifts to Brahmins.'* And it can be argued that, within
Dharmasastra, gifting even takes on something of the free or voluntary aura
that Mauss regards as a common yet ultimately illusory feature of the
practice, for although offering gifts is undoubtedly viewed as a fundamental
obligation within the tradition, the precise extent of this obligation remains
uncharacteristically vague. Hence, it is generally uncertain at what point
gifting moves from an obligatory practice to a supererogatory one.'* Despite
its voluminous size, Dharmasastra literature simply does not address this
issue, but instead enjoins prospective donors simply to give “to the best of
their ability” (saktitah) and with a “spirit of generosity” (sraddha)."* In other
words, it presents gifting as a practice that one should engage eagerly and
ungrudgingly in, without consideration of when one has given enough. Thus,
regarding the obligation to give, Dharmasastra literature fully agrees with
Mauss’s theory.

Concerning the obligation to receive, however, the Dharmasastra tradition
appears deeply ambivalent. On the one hand, a few passages from Dharma-
$astra works clearly consider it wrong to refuse at least certain types of gifts
regardless of who offers them. Note, for instance, the following passage of
Gautama (17.3-17.4), which prohibits refusing a wide variety of gifts:

Kindling, water, fodder, roots, fruits, honey, protection, anything offered unasked,
beds, seats, lodgings, vehicles, milk, curds, roasted grain, Saphari fish, millet,

12 See, e.g., Danasagara p. 32 and the discussion at Brick (2015: 50-1).

13 For more discussion of this issue, see Brick (2015: 57-8).

4 See, e.g., MDh 4.226-4.227 and YDh 1.203. For an excellent analysis of the historical
development of the culturally important term sraddhd, see Kohler (1973). For a discussion of
this term as it applies specifically to Dharmasastra literature, see Brick (2015: 54-8).
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garlands, venison, and vegetables—these items may not be refused from anyone;
and also anything else necessary for supporting one’s ancestors, gods, elders, or
dependents.

On the other hand, however, certain other passages of Dharmasastra works
portray it as especially meritorious to refrain from receiving gifts, such as the
following verse of Yajnavalkya (1.213): “If a man does not accept gifts,
although capable of doing so, he attains the bountiful worlds of those who
practice gifting.” Beyond this, Dharmasastra works also contain numerous
prohibitions against receiving gifts from improper or disreputable people
(BDh 2.8.3; ViDh 37.12, 40.1, 54.24), which, according to various sources,
appear to include such individuals as illegitimate kings, prostitutes, butchers,
and bartenders (MDh 4.84; YDh 1.140-1.141). Finally, to complicate matters
further, these prohibitions against accepting gifts from disreputable people
are, in turn, seriously undercut by both claims that times of calamity render
them null (GDh 7.4-7.5, 17.5; MDh 10.102) and claims that owing to their
innate purity, Brahmins can never be sullied (VaDh 27.9; MDh 10.102-10.103).
Thus, the Dharma$astra tradition, as reflected in its early foundational texts,
seems to regard refusing gifts as paradoxically both wrong and supererogatory
and to deem receiving gifts as a source of at least potential degradation to the
recipient. Hence, regarding the obligation to receive, the Dharmasastra theory
of the gift bears some notable similarities to but also some marked differences
from Mauss’s well-known theory. Consequently, in order to arrive at a satis-
factory understanding of this confusing situation, it is necessary to look more
closely at the lack of reciprocity in the Dharmasastra theory of the gift.

As already mentioned, the Dharmasastra theory of the gift in no way
involves reciprocity through return gifts. In other words, it simply does not
recognize the third and most important obligation in Mauss’s theory of the
gift, which is the obligation to reciprocate. Indeed, the patra principle—that is,
the fundamental principle of the Dharmasastra theory that the merit of a gift is
directly proportional to the virtue of its recipient—by itself would seem to rule
out widespread reciprocity. Nevertheless, early Dharmasastra literature appar-
ently agrees with Mauss’s theory that gifts were at least potentially degrading
to their recipients; and it is this fact that would appear to account for
Dharmasastra’s generally ambivalent attitude toward receiving gifts.

Within the context of Dharmasastra, the degradation of recipients seems to
result from two slightly different things. The first of these is a belief that the
giver of a gift might harmfully contaminate the recipient of his or her gift.
Important evidence of such a belief comprises the previously discussed pro-
hibitions against receiving gifts from certain persons of especially lowly status
or occupation, such as butchers and prostitutes. And fear of contamination
from donors may also explain why, according to Apastamba (2.9.8), water—a
purifying substance—must be poured out before one offers any gift. Hence,
the Dharmasastra tradition and Mauss appear to be in basic agreement
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regarding the first source of potential degradation for recipients, namely,
donors. The second source of degradation, however, seems to be entirely
absent from Mauss’s theory and it is, thus, perhaps more unique to classical
Indian society. This source is simply the excessive acquisition of material
possessions, regardless of the specific source of these possessions. It would
seem most reasonable to interpret this source of degradation as a reflection of
the classical Brahmanical emphasis on detachment from sensual pleasures
and, therefore, to distinguish it from fear of contamination from donors as
such. Evidence that an excess of material possessions was deemed potentially
harmful to recipients includes the following verse of Manu (4.186): “Even if he
is able to accept gifts, he should avoid becoming attached to doing so, for by
accepting gifts, his Vedic splendor quickly diminishes.”

As further evidence of this, one might also note the numerous passages
from Dharmasastra works (e.g., ApDh 2.22.11; VaDh 9.8; MDh 6.8) that
prohibit twice-born men who have taken up the forest-hermits’ mode of life
from accepting gifts, although they are specifically enjoined to give. Baud-
hayana (2.5.8) nicely alludes to the two basic sources of degradation associated
with receiving gifts that have been identified here, when he prescribes the
recitation of the expiatory Taratsamandi verses (= RV 9.58) for “accepting
much from a person whose gifts one may accept or accepting anything from
a person whose gifts one may not accept.”

To summarize then, in agreement with Mauss, the Dharmasastra theory of
the gift accepts the obligation to give and, to some extent, also the obligation to
receive, although our sources are undoubtedly quite ambivalent on this point.
In disagreement with Mauss, however, the Dharmasastra theory denies that
recipients are obligated to reciprocate gifts directly through return gifts or, in
fact, through any other means.'” The main reason for this lack of reciprocity
is that, according to the patra principle, which is a cornerstone of classical
Brahmanical thinking on the gift, wealth is supposed to be gifted upward to
more and more virtuous recipients. It should never be gifted downward to
those from whom one has received. Nevertheless, the Dharmasastra tradition
and Mauss agree that receiving a gift without offering a return gift degrades
the gift’s recipient at least potentially—a fact that fundamentally accounts for
the tradition’s contradictory statements about receiving gifts. Therefore, there
is a salient and ultimately unresolved tension within the Dharmasastra theory
of gifting between the value of generous giving and the danger of receiving. It
is for this reason that Trautmann (1981: 288), in his insightful analysis of the
gift in classical Brahmanical thought, astutely notes that “[t]he theory of
the gift tends towards its own destruction,” for “[p]ushed to its logical extreme,

!> For instance, unlike in many Western societies, recipients in Dharmasastra literature are
not expected to respond to a gift with the feeling or expression of gratitude, as noted by both
Heim (2004: 68) and Brick (2015: 40).
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the gift finds no recipient.” It would seem likely that the real-world desire and
need for material wealth played a decisive role in avoiding this outcome.
Instead, Dharmasastric ideas regarding the gift continue to evolve and develop
in later times along two distinct lines.

LATER DEVELOPMENTS

What has been stated up to this point strictly applies only to the early
Dharmasastra literature, specifically to the four ancient Dharmasitras and
the surviving Dharmasastras of Manu, Yajhavalkya, and Visnu. Following
these early works, Brahmanical ideas pertaining to the gift continue to develop
in novel ways. And two significant and discernible innovations, both of which
can be viewed as refinements of earlier conceptions, find their way into works
of medieval Dharmasastra.

The first such innovation is a belief that a gift object can act as a receptacle
of a donor’s sins. Consequently, according to this belief, when a person gives a
gift, he benefits soteriologically by ridding himself of sin, but he does so only at
the recipient’s expense, because the recipient must take on his sin. Thus, a
theory of the gift that incorporates such a belief in sin transference not only
accepts but also logically connects three significant earlier Brahmanical ideas
concerning the gift. The first of these ideas is that a gift yields soteriological
rewards for the person who gives it. The second is that gifting should be a non-
reciprocal practice. And the third is the belief that the giver of a gift has the
potential to contaminate harmfully the recipient of his gift. However, although
the sin-transference theory of gifting elegantly incorporates these earlier
Dharmasastric ideas, it seems to relegate to the margins the patra principle
so central to the tradition’s earliest theorizing on the gift. For if, as the sin-
transference theory holds, gifts work because they are a means of transferring
sins from donor to recipient, it is not immediately clear why it would benefit a
donor to seek out especially virtuous recipients. It is possible that pious
Brahmins might have been deemed uniquely qualified to receive gifts in
medieval India owing to their great purity, which gave them the unique ability
to handle the considerable sin that came with gifts. The anthropologist
Jonathan Parry (1994: 123), for instance, identifies such a belief at work
among the funerary priests of modern Benares; and Aiyangar (1941d: 88)
suggests that this belief also underlies important features of the Dharmasastric
treatment of the gift. Clear expressions of a belief to this effect, however, seem
to be conspicuously absent from all of the vast Dharmasastra literature.
Consequently, the existence of such a belief within the Dharmasastra tradition
is dubious. Even more importantly, in stark contrast with the patra principle
and the early Dharmasastra theory of the gift, the sin-transference theory
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implies that in the process of gift exchange, the recipient is in some crucial
sense inferior to the donor, since he willingly accepts the donor’s sins.

In their outstanding ethnographic studies, Gloria Raheja (1988) and
Jonathan Parry (1994) have both brought to light the details and fascinating
social ramifications of such a belief in sin transference in certain modern
Indian contexts.'® Furthermore, there is good, if rather limited, textual evi-
dence for the existence of such a belief centuries earlier in medieval India.'”
Nevertheless, it is significant that despite the recognition of such a theory of
sin transference, the Dharmasastra tradition invariably treats the giving of sins
as a prohibited practice, that is, as a theory of gifting held by certain unspeci-
fied others that it strongly opposes. For instance, the Mitaksara (on YDh
1.211), Vijiiane$vara’s celebrated commentary on the Yajiiavalkya Dharma-
sastra, asserts, “When a man gives away his sin, that very thing increases for
him, as well as for the man who received his gift, impelled by greed or the like.”
Such universal rejection of the sin-transference theory of the gift should of
course come as no surprise given that Dharmasastra literature is fundamen-
tally the product of Brahmin intellectuals and, thus, would naturally seek to
expound a theory of gifting that flattered rather than degraded the role of
recipient. It would seem likely, therefore, that the unspecified proponents of
the sin-transference theory of the gift in early India belonged to what can
broadly be thought of as the donor class.

It is also distinctly possible that belief in sin transference through gifting
is historically an outgrowth of the practice of giving gifts as a form of penance
for certain sins. At least, it is easy to imagine such a development occurring.
Gautama (19.11) seems to be the earliest author within the Dharmasastra
tradition to prescribe gifting explicitly as a means of ritually expiating one’s
transgressions and several later authors prescribe penances of this same basic
type.'® Such penances by themselves, of course, may only indicate that
gifting was regarded in early Brahmanical thought as a meritorious act capable
of destroying one’s sins, not that it was viewed as a means of transferring
sins from donors to recipients per se. Intriguingly, however, a verse of the
relatively late Yajriavalkya Dharmasastra (3.250) explicitly requires the recipi-
ent of a gift used to expiate Brahmin murder to purify himself by performing
a sacrifice to the deity Vai$vanara. The need for such special ritual purification
here may well be the result of an understood transference of sin by
means of the gift, although one cannot rule out the possibility that simple

16 Raheja’s (1988) ethnography focuses on life in the North Indian village of Pahansu, while
Parry’s (1994) deals with the Brahmin funerary priests of Benares.

17" Geslani (2011: 172) discusses a few instances of sin transference in early Brahmanical texts.
For a more detailed discussion of sin transference specifically in Dharmasastra, see Brick (2015:
27-32).

18 See, e.g., VaDh 2047, 22.8, 29.16; MDh 11.128, 11.134-11.140, 11.228.



Gifting: dana 207

contamination from contact with a grievous sinner is instead the cause of the
recipient’s expiatory rite.

The second significant development in the Dharmasastra theory of the gift
during the medieval period is encapsulated in the following verse of Devala,
which is cited near the outset of essentially all Dharmasastra digests on
gifting:"*®

When a person gives as a matter of routine obligation to worthy recipients
independently of any specific motive, but simply with the thought of relinquish-
ing his possessions, it is called a gift based on dharma.

This oft-cited verse gives the canonical definition of a “gift based on dharma,”
which is the only kind of gift with which Dharmasastra—the Brahmanical
science of dharma—seriously concerns itself. As one can see, it explains that
a gift based on dharma is one that is given without any apparent motive,
but simply with the thought of carrying out one’s dharma or sacred duty.
As Trautmann (1981: 280-1) correctly observes, this undoubtedly alludes to a
key concept in the classical Brahmanical system of hermeneutics known as
Mimamsa, whose influence on Dharmasastra literature is pervasive. This key
concept is that in order to qualify as dharma and, thus, yield otherworldly
rewards, an act must lack a visible or mundane purpose. In the above verse,
Devala uses this important element in the Mimamsa definition of dharma to
explain why a gift based on dharma must be non-reciprocal: only purely non-
reciprocal gifts may be free from a visible purpose. By contrast, gifts that are
given with the expectation of some mundane reward or out of a desire to
return a favor are obviously based on a visible motive. Hence, by adopting
Devala’s definition of a true dharmic gift as a gift without such a visible motive,
the medieval Dharmasastra tradition is able to link together elegantly and
inextricably the unilateral and soteriological nature of gifting. Moreover, it is
able to do this in a way that does not involve the transference of sin and that
downplays the possibility of donors’ harmfully contaminating recipients.
Therefore, by employing the notion that a dharmic gift by definition must
lack a worldly purpose, works of medieval Dharmasastra create a theory of the
gift that portrays recipients in a notably positive light. And it is for this reason
it is plausible to interpret the medieval Dharmasastra theory of gifting as
implicitly designed in important respects to refute the competing sin-
transference theory of gifting, which the tradition universally rejects. In the
medieval Dharmasastra theory, however, the pdatra principle remains both a
necessity to explain why one must give specifically to Brahmins, and a rather
extraneous element, logically disconnected from a gift’s unseen purpose.

19 See Danakanda 1.5; Danakhanda p. 13; Danasagara p. 28; Danavivekoddyota vol. 1, p. 14.
Devala’s work survives only in the form of citations.
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Funeral and Ancestral Offerings
antyesti, Sraddha

Matthew R. Sayers

In the popular imagination, reincarnation is part and parcel of Hinduism, but
the strong association between the idea of rebirth and Hinduism belies an
ancient tradition of ancestor worship with deep Vedic roots. This chapter
outlines the Vedic antecedents for ancestor worship, briefly describes the
ancestral rites, and it highlights the construction of the enduring model of
ritual ancestral offerings, the sraddha.

VEDIC MODEL OF FUNERAL AND
ANCESTRAL OFFERINGS

Since the primary focus of the Rgveda is the sacrificial offering of Soma, it is
unsurprising that it says little about the fate of the dead—most often the
destination is a dark underworld and the performance of sacrifice most
often brings the reward of long life not an afterlife (Bodewitz 1994). However,
the funeral hymns—which belong to the youngest layer of the Rgveda (Witzel
1987; 1989)—mention the oldest ritual offerings to the pitrs, the ancestors
(literally fathers). The funeral is conceived of as a sacrifice, in which Agni, the
Fire God, is asked to “cook” the deceased and, thereby, transport him to the
next world. “Don’t burn him through, Agni; don’t scorch him; don’t singe his
skin, nor his body. When you make him cooked to readiness, Jatavedas, then
impel him forth to the forefathers” (RV 10.16.1, Jamison and Brereton 2014).
The subsequent verses accompany the transformation of the deceased into an
ancestor by the ritual fire through cremation. Then Agni is praised, and the
funeral climaxes in the performance of the pitryajfia, the sacrifice to the
ancestors. It is the first offering to the recently deceased as a pitr, that is, as



Funeral and Ancestral Offerings: antyesti, sraddha 209

an ancestor (see Sayers 2013 and compare Caland 1893: 152 and Kane IV:
201). While there is no evidence for ancestral worship in the Rgveda outside
the funeral hymns, the later tradition is quite robust.

Later Vedic ritual literature—the Brahmanas, commentarial compendia of
Vedic ritual, and the later Srautasiitras, ritual manuals describing the solemn
rites—describe three ancestral rites: the pitryajiia, the sacrifice to the ances-
tors; the pindapitryajiia, the rice-ball sacrifice to the ancestors; and the pinda-
dana, the giving of rice balls. All three rituals are performed as a part of the
regular Vedic ritual calendar, not merely as a part of the funeral as in the
Rgveda. The pitryajiia is a part of the Sakamedha and belongs to the catur-
masya, the Four-Monthly Sacrifices, seasonal rites performed in the fall. The
pindapitryajiia is performed monthly in the afternoon of the new moon
during the New Moon Sacrifice. The pindadana is performed as a part of
the third pressing of Soma in the Agnistoma ritual and is an abbreviated
version of the pindapitryajfia. So I will not address it here (see Caland and
Henry 1906-7: 350-2).

Each of these rites follow the paradigmatic Vedic ritual described in the
darsapurnamasesti, the New and Full Moon Sacrifices, and each is understood
by reference to these rituals. To contextualize the ancestral rites, I briefly
describe these rituals here. While the yajamana, the sacrificer, accompanied
by his wife, sponsors the rite and reaps the benefits therefrom, the sacrifice is
performed by the four Vedic priests. Participants sit facing the east on an
antelope skin laid out to the west of the main fire. The priest grinds the grains
for flour to be used in the offerings. From that flour are made the purodasa, the
flour cakes; they are cooked and the sacred space is demarcated. The priest
makes several preliminary offerings, the fore offering, and two offerings of
butter to Agni and Soma, each accompanied by a mantra. The principal
offerings are a cake to Agni and to Soma and Agni on the full moon and a
cake to Agni and to Agni and Indra on the new moon. These offerings are
consumed by the priests and the sacrificer, followed by several after offerings.

While the ancestral rites follow this ritual pattern, specific changes are
introduced that orient the ritual toward the ancestors rather than toward the
gods. These are often simple reversals. Whereas in the divine rites the sacri-
ficer sits facing the east, toward the gods, and wears his sacrificial thread over
his left shoulder and under his right arm, in the rituals oriented toward the
ancestors he sits facing the south, the direction associated with the ancestors,
and wears his sacrificial thread over his right shoulder and under his left arm.
Additionally, circumambulations and stirring of oblations, performed in a
clockwise direction in divine rites, are done counterclockwise in the ancestral
rites. Finally, rice used in the offerings to gods is threshed three times, but in
ancestral rites, it is threshed only once.

The monthly offerings made in the pindapitryajiia are the model for Vedic
ancestral rites and they strongly influenced the pitryajria, as well as later



210 Matthew R. Sayers

ancestor rituals. The primary offering made in the pindapitryajiia is the
pindas, balls of rice. Priests also make offerings of collyrium, ointment, and
a tuft of wool, each of which is a gesture of hospitality, the hallmark of Vedic
ritual. Once the guests of the rite, the ancestors, have consumed the offerings,
the priests and sacrificer smell the rice balls, symbolically partaking in them as
well. At the conclusion of the ritual, the rice balls are disposed of in water or, as
is more common later, are eaten by Brahmins, and the priest disposes of the
ritual implements.

The seasonal ancestral rite, the pitryajia, follows the pattern established in
the pindapitryajiia, focusing on the offering of rice balls, but it differs in other
ways. The sacrificer’s wife does not participate in this rite, nor are offerings of
collyrium, ointment, and cloth made. When offerings to the gods are made as
a part of this ritual, those present switch their sacred threads to the divine
mode and then switch them back. These adjustments to the paradigmatic
Vedic ancestral rite function to integrate further the ancestral offerings into
the divine model of religious ritual (Shastri 1963: 99, 103-4). I argue that a
comparison of these two rites illustrates the gradual incorporation of the
originally domestic religious obligation to feed the dead into the solemn
Vedic ritual tradition, first as the pindapitryajiia and later, more fully, as the
pitryajfia (Sayers 2013; compare Caland 1893: 153). There is evidence of older
domestic rituals within the solemn ritual tradition, but domestic ritual activity
are not explicitly addressed in the textual tradition until the composition of the
Grhyasatras, domestic ritual manuals, composed over the last few centuries
before the Common Era (Oldenberg 1886-92: xv-xxii; Gonda 1977: 547).

DOMESTIC MODEL OF FUNERAL
AND ANCESTRAL OFFERINGS

The authors of the Grhyasitras synthesize the previously untextualized
domestic ritual practices and the Vedic ritual tradition in describing the domestic
rites—including many samskaras, rites of passage, (see Chapter 6)—in order
to define, codify, and legitimate the domestic ritual tradition (Sayers 2013).
There are two primary differences between the solemn rites and the domestic
rites: participants and purposes. The primary ritual actors in the solemn rites
are professional priests, but in the domestic rites, the householder performs
most of the rites. The solemn rites are often large-scale rituals aimed at
attaining heaven and they serve broad social functions. The domestic rites
are smaller in scale, primarily rites of passage, which serve to demarcate the
life of the religiously active householder (see Chapter 9). Solemn rites require
all three ritual fires, considerable expense, and at least four priests, whereas
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domestic rites require only the domestic fire, less material expense, and often
involve only the husband and his wife.

Domestic ritual manuals describe two forms of ancestor worship, the
anvastakya, the ninth-day ancestral offering, and the sraddha. The anvastakya
follows both the celebration of the astaka, the eighth-day offerings, seasonal
rites occurring on the eighth day following the new moon in the winter and
cold seasons (Gonda 1980: 450-1) and the paradigm of the pindapitryajria of
the Vedic ritual cycle. The sraddha is a product of the construction of
domestic ritual evident in the Grhyasitras.

The ritual tradition surrounding the anvastakya is quite conservative in that
it follows the pindapitryajfia. In fact, the authors of the domestic ritual
manuals often simply refer to the older rite to explain the anvastakya (e.g.,
SankhGr 2.13.7). While this reveals a conservative trend in the ritual tradition,
we also see innovation in the texts.

The domestic ritual does not merely follow the pindapitryajiia; it shows the
influence of the pitryajfia as well. Whereas the solemn pindapitryajiia is a
monthly rite, the domestic version of it is a seasonal rite, like the pitryajiia in
the Srautasiitras. Additionally, the anvastakya requires participants to switch
their sacred cord when making offerings to the gods in the domestic ancestral
rite, as they do in the solemn pitryajiia.

In addition to drawing upon the solemn ritual tradition, the authors
integrated elements that must come from untextualized traditions of domestic
ritual. There are minor procedural additions, such as offerings of sesame and
perfume, and, in a significant departure from older ancestral rites, the intro-
duction of meat offerings. Though absent in the solemn ancestral ritual, they
become central to the ancestral offerings throughout the dharma literature.
The inclusion of meat and fish among the offerings seems to correlate to the
conception of ritual as a rite of hospitality and it is intended to make the meal
complete. This is suggested at least by the longstanding tradition within
Brahmanical texts to connect sraddha to sraddha, confidence in the efficacy
of the sacrifice (See Jamison 1996a: 176-84).

Another significant innovation is the representation of the ancestor at the
ritual. In the domestic ritual feeding of a Brahmin becomes a part of the basic
ritual paradigm for domestic rites (e.g., SankhGr 1.2.1). However, in the
ancestral rites, these Brahmins represent the ancestors. “He should invite an
uneven number of Brahmins, at least three, conversant in the Vedas, as the
ancestors” (SarkhGr 4.1.2). The authors of the Grhyasiitras have created a new
ritual role for the Brahmin. Whereas in the solemn rites Agni mediated the
exchange between the ritualist and the ancestors, in the domestic rite it is the
Brahmin. The later tradition is more explicit. Manu says that the ancestors
stand by the Brahmins and follow them like a wind (MDh 3.189). The Vayu
Purana goes so far as to say that the ancestor enter the Brahmins as a “wind-
being” to accept the offerings (VaPu 75.13).
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In addition to accepting the offerings of water and food intended for the
ancestors (ASGr 4.7.7-4.7.9; 4.7.20-4.7.21), the Brahmins who take on this
role grant permission to the householder to make the offerings (AsGr
4.2.38-4.2.39; ASGr 4.7.18-4.7.19) and, at the conclusion of the ritual, pro-
nounce it a success (HirGr 2.7.17.13). Whereas in the solemn tradition priests
conducted the ritual, in the domestic tradition the Brahmin guest legitimates
the householder’s ritual actions.

However, this new role raised new concerns. While no one can question
Agni’s authority to convey offerings to the gods or ancestors worshiped in
ritual, the character of the human intermediary is not beyond question. The
Grhyasitras insist upon inviting only learned Brahmins, and Manu says, “One
who knows dharma would not investigate (the qualities of) a Brahmin at a
divine ritual, but when he completes an ancestral ritual he should investigate
diligently” (MDh 3.149). Since an improper guest is unable to transfer the
offerings to the ancestors (ApDh 2.17.8) or, worse, turns the offerings into
excrement (MDh 3.180), householders must be diligent in inviting only
learned Brahmins, otherwise they will fail, or pervert their obligation to their
ancestors. As early as the Law Codes of Manu, the lists of who is qualified, and
disqualified, to act as guest at a sraddha are quite extensive (MDh 3.150-3.182)
and this trend continues in the Mahabharata and the Puranas.

The other domestic ancestral rite, the sraddha, shows these changes and
more. The §raddha takes four forms, specialized for different ritual needs The
parvana Sraddha is the paradigm for all other types of sraddha. It is the
monthly offering of rice balls, through the Brahmin guests, to the three
immediate ancestors of the householder—his father, grandfather, and great-
grandfather. The ancestors beyond the three honored in the srdddha, the
Visvadevas, are fed with the rice that is wiped off one’s hands after making
the rice balls (see MatsPu 18.29). The perpetual performance of this rite by
each generation honors and sustains all of one’s ancestors in heaven.

Like the solemn rites, these domestic rites reverse associations made in the
god-oriented domestic rites to mark them as being aimed at the ancestors. For
example, in the ancestral rites the left hand is used in making offerings, uneven
numbers of Brahmins are invited, circumambulation is done in a counter-
clockwise direction, and the time of day, the afternoon, is associated specific-
ally with the ancestors.

The ekoddista sraddha, that is, the sSraddha directed toward one person, is
performed monthly for one year after a person’s death, usually by the eldest
son, and it sustains the deceased from his death to his integration into pitrloka,
the world of the ancestors. Later literature explains that the ritual offerings
feed the preta, literally “departed,” for that year and in doing so, builds him a
body for the next world.

The sapindikarana sraddha, that is, the sraddha that builds the bond of
kinship, is performed at the end of the first year after death. As the central act
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of this rite, the son makes four rice balls, three representing his father’s three
immediate ancestors and one representing his father. He ritually merges the
fourth, his father’s, into the other three, thereby integrating his father into
the ancestors. The son then honors his three immediate ancestors—his
father, grandfather, and great-grandfather—for the first time. The eldest, his
great-great-grandfather, is advanced to the realm of the Vi$vadevas (see
Knipe 1977).

The abhyudayika sraddha, that is, the prosperity sraddha—also called the
vrddhi $raddha, the sraddha of increase—is performed prior to auspicious
occasions like weddings and births. In this rite, the householder invokes his
ancestors as benefactors of his lineage. In order to emphasize the benevolent
aspects of the ancestors, to call upon them to contribute to the success of their
descendants, and to minimize their association with death, the ritual proced-
ure reverses several elements that distinguish ancestral rites from the divine.
For example, in this rite, one is to invite an even number of Brahmins, move in
clockwise directions, and make offerings at times not normally associated with
the ancestors.

SHIFTING RITUAL PARADIGMS

These four types of sraddha are a product of the construction of a domestic
ritual tradition over time, and different texts capture different phases of this
development. That is, most dimensions of the domestic ancestral rites—for
example, terminology, form, and recognition of types—are either contested
or under construction during the composition of the Grhyasutras. The word
sraddha itself is a product of the development of ancestral rites seen in
the Grhyasiitras. We know this because two early Grhyasitras, those of
Sankhayana and Aévalayana, do not use the term sraddha in their primary
description of the rite, though they do so elsewhere. Some authors describe
four types; others do not. Asvalayana describes two types of the rite in one
place (2.5) and three in another place (4.7). These authors are in the process of
creating this ritual tradition. Each of the Grhyasutras is a snapshot of one
moment in the discursive construction of the tradition of ancestral rites
(Sayers 2013: 78-85). Among the changes seen in this development is a
redefinition of ritual priorities.

Several Grhyasitras describe the anvastakya by referring to the solemn
pindapitryajfia; it was the paradigmatic ancestral rite for them. However,
Apastamba conceives of the $raddha as the paradigmatic rite and uses it,
instead of the pindapitryajfia, to describe the anvastakya, “Some prescribe
the offering of the rice-balls on the day after the Eighth-day Offerings. .. The
procedure for this is explained in detail by the (section on) the monthly
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sraddha” (ApGr 8.22.9, 12). The authors of the Grhyasatras drew on both
solemn and domestic ritual traditions to define the domestic ritual obligations
of a Brahmin, but the srdddha becomes the paradigm for all future forms of
ancestor worship (Sayers 2013: 77f).

REFLECTIONS ON ANCESTRAL RITES
IN THE LEGAL TRADITION

The dharma tradition laid a heavier emphasis on the ancestral rites, though
they have less concern about the procedures, about which authors largely
agree. Discussions of the ancestral rites reveal other concerns. I have organized
three major concerns of theirs under a rubric of resolution. The first is
resolution both in the sense of detail and in the sense of resolving differences.
The second two are primarily about resolving differences not details. First, the
legal tradition’s treatment of the ancestral offerings is characterized by an
increasingly zealous concern about both attaining as fine a resolution as
possible on every detail of the ancestral rites and resolving differences of
opinion on those details. Second, the legal tradition’s treatment of the ances-
tral rites is the primary ground for the resolution of a tension between a
heaven-oriented soteriology central to the ritual tradition and a liberation-
oriented soteriology of the renunciate tradition. Third, the legal tradition
becomes the site for the resolution of the ritual traditions expressed in the
textual productions of the ritual experts and the previously untextualized
practices that come to be central to the self-conception of the Hindu tradition:
for example, pilgrimage (see Chapter 26), temple worship, creation of divine
imagery (see Chapter 27), and the composition of mythical narratives about
the gods, as we see in the Puranas. Primary among these, for our discussion of
ancestral rites, is pilgrimage. I address each of these attempts at resolution
in turn.

RESOLVING THE DETAILS

The dharma literature largely agrees on the procedure of the sraddha, since
well before Manu, whose work becomes the model for later treatments of the
sraddha. Less than half of the verses Manu employs speak to the procedural
detail; the majority address meta-issues of ritual performance: number and
quality of invitees (MDh 3.125-3.182), procedure for invitation (MDh
3.187-3.191), descriptions of the food used as an offering and the duration
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of its benefit for the ancestors (MDh 3.266-3.272), and the appropriate times
for sraddhas (MDh 3.273-3.284). The later tradition exhibits more interest in
the location of the ritual performance and the benefit to be derived by those
performing the rite, although the order, priority, and space dedicated to each
topic vary greatly from author to author.

Later Smrtis in general seem content with discussions that are brief in
comparison to Manu’s, but the Mahabharata devotes six chapters of the
Anusasanaparvan to the $raddha, the benefits won by performing the rite
on different days (MBh 13.87), the food offered and its duration for the
ancestors (13.88), the benefit for performing the srdddha under different
constellations (13.89), the benefits of offering to the right Brahmins and the
dangers of offering to the wrong people (13.90), and the mythical origins of
the sraddha (13.91-13.92; see also VidhPu 1.139.6-1.139.16). Most Puranas
include similar discourses on the sraddha, sometimes borrowed directly from
the epic (e.g., see Vaidya 1941).

The material available to us on sraddha increases exponentially as we move
forward in time: from treatments proportionate to other ritual concerns in
the Grhyasttras and Dharmasitras to varying degrees of inflation in the
Dharmasastras to chapter after chapter found in the Mahabharata and the
Puranas. The discussion of sraddha in the legal digests (Nibandhas) increase
exponentially; Kane says the “digests on $raddha are legion,” then lists eight-
een to which he restricts his investigation, each of which vastly outweigh
earlier texts, largely because they quote multiple sources at length (Kane IV:
363). The primary intent of these later reflections, accomplished through
vast stores of quotations, is to resolve the disagreements with the tradition
of one detail or another.

THE RITUALIST AND THE RENOUNCER

Additionally, while the ritual literature successfully ignored the renunciation
tradition and its liberation-oriented soteriology (Bronkhorst 2007: 137-59),
the dharma tradition gradually works to resolve the two soteriologies devel-
oped within the Vedic tradition, the heaven-oriented soteriology of the Vedic
ritual tradition and the moksa-oriented soteriology developed in the
Upanisads.

In the Dharmasutras we find only passing comments that recognize the
soteriology of the renunciate tradition (e.g., BDh 2.2.26). The authors, accept-
ing the doctrine of the triple debt (the debts to the gods, the seers, and the
ancestors, see TS 6.3.10.5, SB 1.7.2.1-1.7.2.6, and Olivelle 1993: 46-53) instead
prescribe the ancestral rites and, through them, the attainment of an eternal
stay in heaven (e.g., VaDh 17.1-17.5; BDh 2.16.3-2.16.9). However, in this
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period, the ascetic becomes a symbol of religious power that rivals that of
traditional ritual performance (Thapar 1982: 294). Additionally, the Brahmins
clearly felt displaced from their privileged place in society by heterodox
religious groups like Buddhists (Olivelle 2005a: 37-41; Bronkhorst 2007: 97).
The concern about who was invited to a $raddha, described above, is an
expression of this pressure from both the renunciate tradition within Brah-
manical circles and heterodox traditions. At stake is not only the defense of the
soteriological worldview of the ritual tradition but also their livelihood, that is,
their role as ritual experts.

The defense of the ritualist soteriology and the gradual integration of both
soteriologies can also be seen in the development of the descriptions of the
rewards of performing a sraddha. I argue (Sayers 2013: 100f) that ancestral
rites are the primary ground for the synthesis of the renunciate and ritualist
soteriologies. The older Dharmastras, those of Apastamba and Gautama,
delineate lists of foods that feed the ancestors for various periods of time,
form one month, up to food that will feed the ancestors without end
(anantya). This strategy is, in part, a response to the renunciate claims that
there is no unending stay in heaven (Sayers 2013: 108). The younger Dhar-
masitras, those of Baudhayana and Vasistha, simply draw on the older Vedic
conception of heaven and assert the undecaying (aksaya) nature of heaven;
that is, they ignore the critique of the ritualist soteriology made within the
renunciate tradition. The term aksaya and its cognates become a common
part of the descriptions of the $raddha and its benefits throughout the later
tradition.

Manu, as he does with other aspects of the Brahmanical ideology (Smith
1989: 196-9), draws on both of these strategies in his efforts to synthesize the
older literature into a cohesive statement about the ancestral rites. Manu not
only includes the most extensive list of meats to be offered and their benefits in
the earlier literature and describe those offerings using the word anantya
(MDh 3.266-3.272), but also asserts the eternality of heaven using the word
aksaya (MDh 3.122, 3.202, 3.273, 3.275). He joins these strategies explicitly in
at least one verse, “Whatever a man endowed with faith gives according to the
rules, that becomes eternal (anantya) and undecaying (aksaya) for the ances-
tors in the next world” (MDh 3.273-3.275).

Manu not only synthesizes these two ritualist strategies, but also addresses
reincarnation, including eighty verses on actions conducive to a good rebirth
(MDh 12.1-12.80). He accepts the notion of reincarnation, but holds onto the
soteriology associated with ancestor worship. In fact, he dedicates more than
twice the space to ancestral rites than to reincarnation (MDh 3.122-3.286).
Yajiavalkya similarly expends more energy talking about sraddha than about
rebirth. Both authors legitimate the renunciate soteriology by including it, but
they expend greater effort in endorsing the ritualist soteriology and describing
how to fulfill the ritual obligation of a Brahmin.
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An explicit resolution of the soteriological tension appears first in the
Yajriavalkya Smrti. The author tells us that when the ancestors are gratified
by the ancestral rites they grant long life, descendants, wealth, knowledge,
heaven (svarga), liberation (moksa), comforts, and sovereignty (YDh 1.270).
As the Puranas often do later, Yajiavalkya combines the material rewards of
Vedic ritual and heaven associated with the ritualist ideology with the goal of
liberation associated with the renunciate ideology.

The contestation of these two soteriologies can also be seen in the Maha-
bharata. In some narratives, young ascetics who fail to marry and have
children see their ancestors hanging in a tree or a cave about to drop into
hell because they have no descendants to perform sraddhas for them (MBh
3.94-3.97). In others, an ascetic dies after a life of successful asceticism, only to
find the worlds won through ascetic practice closed to him because he had no
children (MBh 1.220.5-11.220.7, 1.224.1-1.224.32; see also O’Flaherty 1973:
53-54, 69). The authors of these narratives deny that asceticism allows a
person to avoid their ritual obligations, that is, while the heaven of the ritualist
soteriology has been integrated into the renunciate soteriology, the ritual
obligations to one’s ancestors endure. These narratives—like the sammnydsin
within the asrama system (see Chapters 5 and 18)—are a part of the broader
effort to synthesize the conflicting soteriologies and add to the burgeoning
interest in the ancestral rites seen in the dharma literature.

THE EDUCATED RITUAL DISCOURSE AND THE
UNTEXTUALIZED TRADITIONS

The older ritual and dharma literature is an educated discourse among
religious experts steeped in an intellectual tradition, but the dharma literature
of the Common Era incorporates ritual practices outside the solemn and
domestic models of Vedic heritage. The texts become appropriative and
synthetic; they seek to resolve the tension between the two traditions, just as
the Grhyastitras synthesized the solemn and domestic ritual traditions. The
legal literature of the Common Era gradually become encyclopedic in nature
and address such things as pilgrimage, temples, religious art, and myth. Most
relevant to our discussion of ancestral rites is pilgrimage.

Pilgrimage is integral to the conception of religious practice in the Maha-
bharata and the Puranas, but in the early dharma literature, it is nearly absent.
Ritual performance at tirthas is very infrequent prior to the Mahabharata, and
those few references focus on two rituals: bathing for purification and the
sraddha. Bathing as a part of a penance or a means purify oneself has Vedic
precedents and is mentioned in several early dharma texts. The first ritual
practice prescribed at a tirtha aside from bathing is sraddha.
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In a collection of verses addressing different elements of the ancestral rites,
Vasistha includes this verse. “The ancestors rejoice in a son, as farmers do in
fields that have received abundant rain, for fathers only truly have a son when
one gives food standing at Gaya” (VaDh 11.42). From the context, we can infer
that giving food here refers to the sraddha; this form of reference goes back at
least to the Grhyasiitras (e.g., SankhGr 4.1.1). Additionally, the brevity of the
reference suggests that Gaya was already a place known for the performance of
sraddhas. Other texts composed early in the first millennium ce—the Rama-
yana (2.99.13), and the Yajravalkya Smrti (1.261)—also refer to performing
the sraddha at Gaya. I suggest that these passages are the earliest references to
performing the sraddha at a tirtha; they predate, or are contemporaneous
with, the tradition of tirthasraddha, and tirthaydtra more generally seen in the
Mahabharata.

The association between sraddha and tirtha can be found throughout the
epic. While Vaidya (1941) argues that the Tirthayatraparvan belongs to the
latest layers of the text and that much of that material is “puranic” (533),
difficulties in dating any one part of the text prevent us from uncovering the
development of the tradition of tirthasraddha in greater detail. We do know
that by the fourth century at the latest (van Buitenen 1973-8, xxv; Fitzgerald
2004a, xvi n2) there existed a version of the Mahabharata that praises the
performance of sraddha at any and all the tirthas. Lists of tirthas conducive to
a successful sraddha become commonplace in the later dharma literature (e.g.,
ViDh 85; VaPu 77; MatsPu 22).

The rising importance of sraddha can be seen in two other features of
the later tradition. For want of space, I mention them only briefly. In the
Puranas we find that a tirthasraddha can relieve you of your debt to the
ancestors permanently, “The man who bathes and performs the $raddha
shines in all the worlds of the gods, indulging his pleasures...His duty is
done and he is free from debt to his ancestors; therefore the sraddha
need not be performed for his ancestors” (Visnudharmottara Purana
1.144.7-1.144.10; see also GPu 1.83.5-1.83.6). The performance of a sraddha
aimed at benefiting those beyond the immediate ancestors is common in the
Epic and Puranas, as well, including long passages for any number of people
for whom no sraddha was or could be done (e.g., GM 6.25-6.52). Finally,
in the Puranas we also find a synthesis of sraddha and devotional theism.
The pindas given in the §raddha are given to a god, who gives them to the
deceased. The Gaya Mahatmya includes this mantra, “O Janardana, I have
given this pinda in your hand. O god, please give it for him at Gayasirsa”
(GM 4.43).

The ancestral rites are the site of multiple contestations throughout the
history of Indian religions. The centrality of ancestor worship to the concep-
tion of a householder’s ritual obligations certainly plays some role in this, and
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the authors of multiple genres of religious text have accepted the ancestral rites
as central to accomplishing the goals of a religious life, even after the eternal
stay in heaven is decentered theologically and displaced by liberation from
rebirth. Despite this fact, sraddha remains a central part of religious practice
for many people in India today.
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Impurity and Purification
asauca, sauca

Mikael Aktor

PURIFICATION AS A PRIESTLY COMPETENCE

The term impurity appears so simple and unproblematic. Something or
someone has become dirty and needs cleaning. But even in modern Western
languages impurity is a loaded term with a multiplicity of meanings, ranging
from the purely (note the word) material to the social, ritual, moral, and
mental. The bodily experience of becoming dirty, and getting clean is one of
those basic sources of metaphor, without which we have no language.

Nevertheless, it must be admitted that the multiplicity, refinement, and
significance of this particular metaphor is extraordinary in the Hindu legal
texts, the Dharmas$astra. The object of this chapter is therefore to draw out
some general structures from this multiplicity and outline the specific practical
contexts that generated this kind of language.

The Sanskrit vocabulary of the impurity-purification-purity complex is
vast. Different words are applied in different contexts, but they are not always
limited to one. These are just three examples of words often simply translated
as “impure”™: ucchista (“with leftovers”) typically occurs in the contexts of
leftovers from a meal and the need to wash hands and mouth after eating;
amedhya (“unfit for sacrifice”) often occurs in connection with bodily impurities
or decomposition, such as corpses, feces, and urine; and malina (“stained”)
refers to physical dirt (mala), especially to exudations from the body, in which
case it overlaps with amedhya.! The systematization of the vocabulary was a
gradual process, just as it was within other central subjects of this literature.
Early texts contain a number of rules targeted at different contexts and

! For a thorough analysis of these and other words belonging to the impurity-purification—
purity complex, see Olivelle 2005e: 220-39.
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gradually through the centuries these different sets of rules became system-
atized, each with its own theoretical metalanguage.

As occasions for impurity differ, so do the methods of purification. Impure
substances can be washed or rubbed away depending on the material, but
often ritual means are also needed for certain types of pollution that cannot be
removed by physical methods alone. Impurity in the Dharmagastra is clearly
not only a matter of physical dirt. In a very general sense, purity in this context
must be understood as ritual purity, that is, as a prerequisite for performing
successful ritual acts. This is spelled out in a definition of purification (Suddhi)
from a late text, that of Govindananda’s sixteenth-century treatise on the
subject, Suddhikaumudi. It goes: “To be purified is to be worthy of performing
the rituals known in the Vedas.”

We may use a parallel from speech act theory. Certain verbal phrases such
as a marriage oath or the passing of a sentence in a court of law can have the
character of binding actions, but only on the condition that the person who
utters the phrase has the acknowledged authority to do so. John L. Austin
formulated the rule that “the particular persons and circumstances in a given
case must be appropriate for the invocation of the particular procedure
invoked” as one of several felicity conditions of the successful speech act
(Austin 1975: 15). Likewise, “purity” (in its many forms) can be understood
as a felicity condition of the successful ritual action.

However, if purity must be understood as ritual purity, we also need to
know more precisely what is meant by ritual in the context of Dharma$astra,
and especially how far the notion of ritual was applicable and relevant in the
social life of Brahmins. Here, it is important to be aware of the historical
contexts that motivated the priestly class (Brahmanas) to produce this litera-
ture when it emerged in the post-Vedic period.

It has been argued that the earliest Dharmasastra texts, the Dharmasitras,
were composed during the Mauryan rule (322-185 BcE) as an attempt by the
priestly class to reconsolidate its close economic and political ties with rulers
(Olivelle 2004a; 2005b). In the pre-Buddhist Vedic corpus, the word dharma is
not very frequent, but it does occur, mostly in relation to royal rituals, such as
the royal consecration (rdjasiiya) and the horse sacrifice (asvamedha). Early
Buddhism appropriated the term, together with its associations to kingship,
and in the process added new connotations to the word that became a
shorthand term for the Buddhist teachings (Olivelle 2004a: 150-1). These
connotations were centered on the moral and religious authority that had its
roots in the monastic, celibate life of the monks. Through the charisma
emanating from the extraordinary lifestyle of asceticism and celibacy, these

2 vedabodhitakarmarhata suddhih/Suddhikaumudi in Smrtibhisana 1905: 1.
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religious leaders were seen as powerful means of religious merit, blessings, and
safe advice by its new influential adherents among merchants and rulers.

Particularly as a result of King Asoka’s use of Buddhist ethics for his
imperial ideology (see Olivelle 2005f: 127-9), Brahmins felt challenged but
were unable to compete with the celibate and ascetic lifestyle, since family life
was crucial to the priestly kinship-based ethos.” The idea of the Buddhist
pabbajja—leaving the home to become homeless—was basically against these
values. Here I will propose the hypothesis that the Brahmin authors of the
Dharmasiutras stressed the preoccupation with ritual purity as an essential
priestly competence, in an attempt to counter the ascetic charisma of celibate
Buddhist monks. In order to make this relevant for their own lifestyle, which
was rooted in the family, they gradually extended the notion of ritual to
include all the activities in the normal life of a family. In addition to lifecycle
rituals (samskaras), like the initiation of boys, marriage, and cremation and
ancestral rites known from the domestic ritual manuals (Grhyasitras), daily
activities like eating, bathing, and sex, became ritualized and thereby also
subject to purity rules,* allegedly on the basis of existing “customs” (dcdra)
among an elite of learned Brahmins who had mastered the Vedic knowledge
(Olivelle 2005f: 133-4).

Under the influence of the Vedic theology of the mimamsa school of
thought, these rules of daily behavior were seen by their Brahmin authors as
a continuation of Vedic injunctions (vidhi). The nature of these injunctions
was such that to follow them would ensure salvific or beneficial results, while
to transgress against them would be demeritorious. The Brahmin authors of
Dharmasastra texts accordingly reformulated the notion of dharma to include
the extended rules for family life. To follow these rules would be an act of
dharma, and as such, meritorious like Vedic vidhis, whereas to go against or
neglect them would be adharma (unrighteousness) and would therefore
produce bad karmic results.” In short, this re-appropriation and reformulation

* ApDh acknowledges the four stages of life (the four dsramas) including the ascetic life of a
wandering mendicant, but like the three other Dharmasitras, it stresses the superiority of the
householder’s life. To compare all four on this topic, see Olivelle 2005f: 50-3.

4 “Ritualized” in the sense of Catherine Bell (1992: 220): “Ritualization is fundamentally a way
of doing things to trigger the perception that these practices are distinct and the associations that
they engender are special.” Also more formally in terms of Roy Rappaport’s definition of ritual:
“The performance of more or less invariant sequences of formal acts and utterances not entirely
encoded by the performers” (1999: 24). Finally, also in the sense that the regulation of these daily
activities typically is in the form of taboos; taboo, Durkheim has emphasized, is only the negative
side of rituals, it is part of what he called “the negative cult,” whose function it is to protect the
sacred, which according to Durkheim is rooted in the community’s awareness of itself
(Durkheim 1995: 303-4).

® The word vihitam (“prescribed”) in MDh 11.44a: akurvan vihitam karma. . . prayascittiyate
narah (“when a man fails to carry out prescribed acts...he is subject to a penance”) (Olivelle
2005a: 217 and 845) may be a deliberate reference to the derivative vidhi. For the significance of
the law of karma and retribution in the Dharmasastra, see Rocher 1980; Yelle 2010: 187-90.
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of dharma achieved both the inclusion of Brahmin family values in an
inclusive, but compartmentalized social ideology and also the maintenance
of the semantic associations with kingship, the latter emphasized by making
the duties of kings (rdjadharma) a standard subject of Dharmasastra.®

TYPES OF IMPURITY

From early on, purification was divided into two broad types, external and
internal. According to Baudhayana:

The Veda points out two types of purification which are practised by cultured
people: external purification is the elimination of stains and smell, whereas
internal purification is the abstention from injuring living beings. The body is
purified by water, and the intellect by knowledge; the inner self is purified by
abstaining from injuring living beings, and the mind by truth.

(BDh 3.1.26-3.1.27 in Olivelle 2000: 305).

Here dirt and ill-smelling bodily products like sweat, urine, and feces are
considered outer impurities, and the impulse to violence is considered an
inner impurity.

Outer purification was further divided into three: purification related to
one’s family (purifications after birth and death), purification of one’s property
(tools, cloths, and articles of various materials), and purification of one’s body
(the “elimination of stains and smell”). Inner purification was likewise divided,
but into five categories: purification of mind and speech, as well as purification
of eyes (vision), nose (smell), and tongue (taste).”

It may be helpful to correlate these different categories of impurity with
specific purification practices. Impurities of one’s body (sarira) and property
(artha) are removed according to rules of cleanliness (Sauca); the personal
purifications necessary after a birth or death in the family (kula) are regulated
according to the rules of death impurity (dSauca); and the inner (antara)
impurities related to mind, speech, and eyes are purified by various (mostly
minor) penances (prayascitta) like mantra recitation, speaking to a Brahmin
and looking on the sun for a moment respectively. I analyze below each of
these occasions for impurity and purification.

¢ To compare the sections on kingship in the four extant Dharmasiitras (ApDh, GDh, BDh,
and VaDh), see Olivelle 2005f: 206-10.

7 Harita summarized together with other similar divisions in Kane 1962-75, vol. 2: 651.
Harita is probably a lost Dharmasutra according to Olivelle 2010b: 38, but single statements, like
his further division of purification mentioned here, may also be later memorable verses ascribed
to him.
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IMPURITIES AND PURIFICATION
OF THE BODY AND PROPERTY

Apart from the considerations of personal comfort and social interaction, a
dirty and unclean body could never be accepted as a proper agent of ritual acts.
Based on a large selection of texts from various periods of the development of
Dharmasastra, Kane (1962-75, vol. 2: 648-68) offers a general description of
the various elements of bodily cleanliness that form part of the daily routine
(ahnika) of a Brahmin. Having got up from sleep before sunrise, he has to go
through a schedule of four items in preparation of his daily morning worship:
washing after answering the call of nature, sipping water (dcamana), brushing
the teeth, and bathing (snana).

However, early texts do not waste words on repeating the same procedures
performed at different times of the day, but collect them together as one.
Apastamba summarizes:

When he has washed away the stains of urine or excrement after going to the
toilet, the stains of food, the stains from eating, the stains of semen, and then
washed his feet and sipped water, he becomes pure.

(ApDh 1.15.23 in Olivelle 2000: 51).

Baudhayana is a bit more detailed:

After voiding urine, he should first wash the organ with earth and water and then
the left hand three times. He should do the same after voiding excrement, but three
times in turn for the anus and the left hand. After a seminal discharge, he should do
the same as after voiding urine. (BDh 1.10.11-1.10.15 in Olivelle 2000: 217).

Sipping water, which is done regularly in the morning, but which is also
required during the day after having food, is prepared for by washing the
hands (and feet according to some texts):

Seated on a clean spot, placing his right arm between his knees, and wearing his
upper garment over his left shoulder and under his right arm, he should wash
both his hands up to the wrists. Then he should silently sip three or four times an
amount of water sufficient to reach his heart, wipe his lips twice, sprinkle water on
his feet, rub water on the cavities of his head [eyes, ears, and nostrils], and place
his hand on the crown of his head. After sleeping, eating, and sneezing, he should
sip water over again. (GDh 1.36-1.37 in Olivelle 2000: 123).

The instructions for the obligatory daily bath became increasingly complex,
particularly in adding a large repertoire of mantra recitations that should
accompany the bath, which is taken as repeated dips in cold water, preferably
in a river, having first smeared the body with loose earth for the first dip and with
cow dung for a second dip (Kane 1962-75, vol. 2: 660-3; Glucklich 1994: 71-5).

Manu (5.135) lists twelve bodily impurities, the stains of which should be
removed: “Body oil, semen, blood, marrow [or perhaps ‘oily residue on the
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skin after sweating’], urine, faeces, ear-wax, nails, phlegm, tears, discharge of
the eyes, and sweat” (Olivelle 2005a: 145 and 287). Note that saliva is missing
from this list. This may seem surprising seen from the perspective of social
anthropological studies of South Asian food culture. Ravindra Khare talks of
the “exclusivity of the saliva” as the central principle regulating Indian com-
mensal systems (Khare 1976b: 8). The idea is that food left over from some-
one’s meal cannot be shared with others, except in specific circumstances
governed by particular rules. In general, such food can only be shared with
socially inferior persons (Malamoud 1972: 9). But outside the food context,
saliva does not cause impurity. On the contrary, Parasara declared, “drops of
saliva which pass between one person and another, as well as leavings of oil
which remain after the meal, these are not impure.” The commentator,
Madhavacarya, explains the drops of saliva as “drops which come from the
mouths of people during conversation and which fall on the body” (Par/PaM
7.32 in Tarkalankara 1883-99, vol. 2: 142).2

That such drops of saliva are not seen as demanding purification is part of a
larger set of rules that limit the occasions for impurity in contexts where such
limits are too unpractical. Some specific rules:

The hand of the artisan is always clean, as also goods displayed for sale.
(BDh 1.9.1 in Olivelle 2000: 215)

No taint is created by the hair of the beard getting into the mouth. Bits of food
sticking between the teeth are like the teeth themselves, as also whatever is in the
mouth and what remains after sipping. One becomes purified by simply swal-
lowing them. Even when someone pours water for others to sip and drops splash
on his feet, they do not make him unclean; they are said to be the same as the
ground (VaDh 3.40-3.42 in Olivelle 2000: 367).

A woman’s mouth is always pure; so is a bird when it makes a fruit to fall, a calf

when it makes the milk to flow, and a dog when it catches a deer.
(MDh 5.130 in Olivelle 2005a: 145).

These exemptions seem rooted in pragmatic considerations, but the fact that
they need to be mentioned explicitly also emphasizes the general preoccupa-
tion with bodily purification.

The mentioning of “the hand of the artisan” and “goods displayed for sale”
is part of a larger theme on purification of “things” (dravya) and “property”
(artha). This theme involves general cleaning methods for various types of

8 ..yas capy anyonayaviprusah/bhuktocchistam tatha sneham nocchistam manur abravit//
Par 7.32; ye canyonyamukhodgata bindavah sambhasane sarire patanti/ PaM. Olivelle (2010b:
48) dates Par to the seventh or eighth ce. Madhavacarya’s commentary, the Parasaramadhaviya,
was probably composed between 1357 and 1360 ce (Aktor 2008: 13-14). Translations of text
from Par and PaM in this chapter are my own.

® That is to say, during sexual intercourse (ratisamsarge) (PaM 7.35 in Tarkalankara 1883-99,
vol. 2: 145-6).
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material, but more specifically, it addresses things that have become impure by
being handled by persons whose touch generally should be avoided. The
general cleaning methods are rather straightforward. Various metal objects
made of gold or silver, as well as jewels, are washed with water, but combined
with ash and earth if they are stained; objects made of copper and cheaper
metals may need water with acid or alkali (MDh 5.111-5.114 in Olivelle 2005a:
144). Similar practical methods are applied for other materials, like bone,
ivory, clothes, silk, wool, skin, grain, vegetables, fruit, and plots of land.

The rules regarding objects that have been in physical contact with people
whose touch is generally avoided are more complex. The prototype of such people
in early texts is the Candala, an untouchable caste whose living places were
segregated in the outskirts of villages and cities.'” In the Dharmasiitras it is
taken for granted that public spaces, such as roads, boats, grass, seats, and couches,
are polluted by the physical presence of Candalas, but again pragmatic consider-
ations exempt these occasions of causing impurity by the idea that these spaces are
naturally and constantly purified by the wind (BDh 1.9.7 in Olivelle 2000: 215).

Things get more complicated in later texts. Parasara seems to add time as a
parameter. If people stay at these spaces at the same time as a Candala, they
will need some sort of purification: a fast for three days if they have slept on the
same couch, and muttering the gayatri prayer if they have walked on the same
road (Par 6.23 in Tarkalankara 1883-99, vol. 2: 82). The same text also makes
a distinction between, on the one hand, public spaces and goods that are for
sale, and on the other, personal belongings, including goods that have already
been purchased. The latter is much more serious than the former, and Par
addresses that situation in a long section on the purification of a house, its
inmates, and articles, in the event that a Candala has stayed there. I shall
return to that case later in this chapter.

However, everything related to the Candadla is a special case. The purifica-
tions after contact with such a person, whether through direct touch or
indirectly through spaces or things, do not really belong to the class that has
been dealt with in this section, that is, purification (Sauca) of stains on the
body and on things. This is implied by the fact that rules about purification
after direct contact with a Candala are placed together with rules about death
impurity. This, I think, is not accidental.

DEATH IMPURITY

Death impurity (d@sauca), as we saw, belongs to the category of outer impurity
related to the family (kula) in Harita’s typology. Death in the family renders

1% For more on this and similar castes, see Chapter 4 on Social Classes.
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the relatives impure for a certain amount of time, according to all four
Dharmasutras. However, the length of the period depends on the age (less
for small children), marriage status (less for unmarried women), and family
remoteness of the deceased relative (less for remote relatives), as well as on the
social class (varna) of the family in which the death has occurred (compare the
four Dharmasttras in Olivelle 2005f: 142-5).The general rule that was pre-
served in later texts is: if the deceased belonged to the common ancestry
(sapinda), the period is ten days for a Brahmana, twelve days for a Ksatriya,
fifteen days for a Vaisya, and one month for a Stdra (MDh 5.83).

During this period, the surviving relatives were subject to a series of taboos.
The Dharmasiitras mention remaining passive, fasting, extra bathing, visible
marks of mourning like shaving or throwing dust on the hair, as well as the
inability to distribute food to others. Later, the commentator on GDh, Har-
adatta (twelfth—fourteenth century), defined dsauca according to four specific
taboos: people who are subject to death impurity cannot participate in rituals
(other than those related to the dead person) or serve food to others or
distribute gifts, and they are untouchable to others (Har-G 14.1 in Pandeya
1969b 141 as 2.5.1). Clearly, these taboos are meant to isolate the mourners
and protect their social surroundings from contact with them, and ultimately
with death impurity.

The unequal duration of asauca for the four classes is not necessarily an
expression of any inherent degree of impurity, presumably lower for Brahma-
nas and higher for Sidras. Most often it is explained in terms of the vital
necessity of the sacrifice and, with that, the need for Brahmins as the priestly
class to be able to get back to business as soon as possible. The sacrifices
performed by the Brahmins are for the good of the other three classes, indeed
for the good of the whole world. Therefore, the Brahmins’ greater duties and
entitlement (adhikdra) in relation to the sacrifice and the gradually lesser
degrees of the same for the three lower classes are likely the reason why the
Brahmin authors of this literature settled on durations of death impurity that
would release themselves from this impurity relatively faster than the other
classes would be.

In principle, the same rules apply when a child is born, but here the texts
express divergent views. The main rule is that dsauca should be observed after
birth as it is after death, that is, for the same period as prescribed when
someone has died. The alternative rule is that only the parents need to observe
asauca after birth, not the rest of the close family. And the second alternative is
that only the mother must observe the full period of birth impurity, while the
father is purified merely by bathing (GDh 14.14-14.15; MDh 5.61-5.62).

The impurity caused by birth is most obviously explained by the rule,
mentioned earlier, that makes blood an impure substance (MDh 5.135). This
would also explain the second alternative rule, whereby only the mother needs
to observe the full duration of dsauca. But it may also be an expression of the
perils of childbirth for the mother.
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Another alternative rule, found in some later texts, specifically reduces the
duration of the taboo of untouchability, which, as we saw, was regarded as one
of four taboos connected with death impurity, to the number of days after
which the bones could be collected from the cremation ground. This again
depends on the class of the family, four days for Brahmanas, six days for
Ksatriyas, and eight days for Vaidyas and Siidras (e.g. SS 38-40b in Apte 1905:
413; Medh 5.60 in Tha 1920-39, reprint 1999, vol. 1: 449).'! The principle here
seems almost universal: The strongest degree of pollution coincides with the
time it takes for the corpse to reach a state where there can be no more decay.
The same principle seems to be behind the rule that a bath is needed for
purification after having touched a human bone that was “greasy,” but only
“sipping water, touching a cow, or gazing at the sun, if the bone was dry”
(MDh 5.87 in Olivelle 2005a: 142).

Grouped together with the rules of asauca, we find rules for purification in
case one has been in physical contact with persons whose mere touch is
polluting. This context is not surprising, since a corpse, someone who has
touched a corpse (and has not yet undergone purification), and a woman who
has just given birth are all counted among these persons. In addition to these
three, the older lists include a woman during menstruation,'? a person who
has committed a grievous sin (like murder or theft), and a Candala, the
untouchable caste (GDh 14:30; MDh 5.85).

It should be noted that the latter, the Candala, is the only person in these
older lists who is permanently untouchable and, therefore, permanently
impure.'* Impurity is rarely a static state (Olivelle 2005e: 240). Occasions
for impurity are normally occasions for purification. The exception is with
regard to persons who are impure because of their prescribed caste-bound
occupations, such as for the Candala: carrying away corpses of persons
without relatives, executing persons sentenced to death, and hunting
(MDh 10.49, 10.55-10.56; VaikhDh 16.11). The connection with death
impurity is obvious.

With growing social complexity and interaction, later texts added other
occupational groups to these lists, such as washermen (handling cloths stained
with menstruation blood) and leather workers (handling skin of dead

1 The rule, however, is regarded as a kalivarjya, a rule that has become obsolete or controver-
sial, literally one that should not be followed in the “present kali age.” See Kane 1962-75, vol. 3:
929-30, 951.

12 For details about the duties of menstruating women and the view on menstruation, see
Leslie 1989: 283-8 and passim. Julia Leslie’s book is partly a translation, partly an exposition of
Tryambakayajvan’s treatise on the duties of women (stridharmapaddhati), composed in the first
part of eighteenth century.

1> The Candala, including the temporarily untouchable persons like menstruating women,
etc., are described as “impure” (asuci) by Vij 3.30 in Pandey 1967: 426.
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animals).'* Also, cripples, fools, temple priests, as well as village animals like
fowl and pigs, are included (PaM 6.24).

A parallel proliferation of the occasions for impurity can be witnessed. Just
to give one example: Parasara (Par 7.11-7.15) deals with purifications for
menstruating women of different class (varna) who happen to touch each
other. The commentator, Madhavacarya, quotes other texts that account for
the following situations: a menstruating woman who is touched by a dog while
she is eating (eating always aggravates an occasion for impurity); mutual touch
between two menstruating Brahmana and Siidra women who are at the same
time impure after their meal (i.e., who have not yet sipped water for purifica-
tion); a menstruating woman who touches a Brahmana man who is still
impure after his meal; a menstruating woman who touches a corpse or a
woman who has just given birth; and, finally, the latter case aggravated by the
fact that the menstruating woman was having a meal while the incident
happened (PaM 7.11-7.15 in Tarkalankara 1883-99, vol. 2: 124-5). Such
details may seem absurd. But I think they should be seen not only as a natural
accumulation within a scholastic literary tradition through the centuries
(remember that Madhavacarya’s commentary was written in the middle of
the fourteenth century), but also as a response to growing social complexity.
This is also indicated by the following example.

AN EXAMPLE: PURIFICATION OF A HOUSE

In the eighth century, when the Par might have been composed (Olivelle
2010b: 48), untouchable castes had become a necessary labor force within
village and city life, and along with this increased interaction, boundary
markings had become narrower and more detailed. It is, therefore, not a far-
fetched situation that is envisaged by the text when it gives detailed rules about
how to purify a home in the event that a Candala has stayed there unnoticed.
The purifications include three days of fasting on barley grain cooked in cow
urine (gomitrayavaka) with milk, curd, and ghee for the inhabitants of the
house, and the cleaning of the utensils of the house using the specific method:
rubbing with ashes for metal and washing for cloths. Earthenware has to be
thrown away. Foodstuft and other inflammable goods must be set aside at the
door, while a fire is lit on the floor in order to purify walls, floor, and ceiling.
Added to this, the floor needs to be dug anew, the walls need to be plastered,
and a homa (offerings in the household fire) should be performed with sacred
mantras. Finally, Brahmins should be invited to stay in the purified house and

14 For details, see the Chapter 4 on Social Classes.
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receive food and a donation of cows and a bull (Par 6.34-6.42 in Tarkalankara
1883-99, vol. 2: 88-91).

The pollution of the soil that is implied in this example is further discussed
by Madhavacarya with a quote from Devala:

The soil where a woman has given birth or a man has died or been cremated, which
is inhabited by candalas or where faeces and urine have been passed—that soil
which is full of foul things like these is declared to be ‘impure’ [amedhya]. When it
is touched by animals like dogs, pigs, donkeys and camels, it becomes “defiled”
[dusta]. It becomes “dirty” [malina] through charcoal, husk, hair, bones, ashes and
so forth. The soil which is “impure” is purified in five or four ways.'® The soil which
is “defiled” is purified in three or two ways, whereas that which is “dirty” is purified
in one way. (PaM 7.35 in Tarkalankara 1883-99, vol. 2: 147)¢

Impurity is here divided according to degree, and the necessary purifications
are likewise divided in degrees from more to less. The worst is associated with
death, birth, and Candalas, which, as we have seen, are all connected with
death impurity. But here, excrements and urine belong to the same filthy
category. According to Vij (1.191 and 2.214), this amedhya type of impurity is
explained as “dirt originating from the body,” which only becomes impure
when coming out of the body (Olivelle 2005e: 237-8)—like other bodily
impurities from the list of MDh 5.135. But for those elements that are related
to death impurity, it is characteristic that the purifications must involve
ritually active ingredients or actions like fire, cow dung, homa, and mantras,
as in the case of the house, whereas the milder degrees of impurity can be
overcome by simple cleaning.

INTERNAL IMPURITY

Internal impurity was related to violent inclinations according to BDh
3.1.26-3.1.27 and further divided in impurity of mind, speech, eye, nose,
and tongue by Harita (Kane 1962-75, vol. 2: 651). I will present just a few
examples. MDh 12.3 divides action into three categories: mental, verbal, and
bodily. Internal impurity is associated with the first two of these categories.
The text specifies:

!> These are digging, burning, smearing (with cow dung), washing, and rainfall according to
Suddhikaumidi quoted in Kane 1962-75, vol. 4: 318 n. 717.

16 yatra prasiiyate nari mriyate dahyate narah/candaladhyusitam yatra yatra visthadisamga-
tih//evam kasmalabhiyistha bhir amedhya prakirtita/Svasikarakharostradisamsprsta dustatam
vrajet//angaratusakesasthibhasmadyair malind bhavet/paficadhd ca caturdhd ca bhiir amedhya
visudhyatil|dustapi sa tridha dvedha Sudhyate malininaikadhal.
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Coveting the property of others, reflecting on undesirable things in one’s mind,
and adhering to false doctrines are the three kinds of [impure] mental action.
Harshness, falsehood, slander of every sort, and idle chatter are the four kinds of
[impure] verbal action....On account of faults resulting from verbal actions, he
becomes a bird or an animal; and on account of faults resulting from mental
actions, he becomes a man of the lowest caste [in a coming life].

(MDh 12.5-12.6, 12.9¢c~d in Olivelle 2005a: 230)

Smelling liquor or other things that should not be smelled is a sin causing
some sort of exclusion within the caste community, and it must be expiated by
a penance—a major penance (samtapana) if it was done deliberately, and a
minor but still quite severe penance (prajapatya), if done unintentionally
(MDh 11.68, 11.125). Telling a lie makes a man unworthy of receiving gifts,
and it must be expiated through another major penance (candrayana or lunar
penance) (MDh 11.70, 11.126)."” Similarly, there are minor penances for
talking to or looking at a Canddla: speaking with a Brahmana for talking
with him, glancing at the “heavenly lights” for looking at him (ApDh
2.2.8-2.2.9 in Olivelle 2000: 77).

The impurities of the tongue refer to the rules about unfit and forbidden
food (see Chapter 14). This is a major subject.'® Impure food is divided into
foodstuffs that are inherently impure and cannot be eaten (abhaksya) and food
that is impure only owing to the influence of wrong treatment, dirt, or the
person from whom it originates and should not be eaten (abhojya) for such
reasons."’

I shall give only one example: If a Brahmana swallows something impure
(amedhya), such as semen, or if he eats beef or the food of a Candala, he
should observe the lunar penance (candrayana) lasting one month. For the
same transgression, a Ksatriya or a Vaisya must observe half of that penance,
whereas a Stidra has only to perform a Prajapati Penance lasting twelve days.
In addition, each has to offer a donation (daksina) to the council of Brahmins
that imposed these penances: the Brahmana must give one pair of cows; the
Ksatriya two; the Vaisya three; and the Stadra a donation of four pairs of cows
(Par 11.1-11.3 in Tarkalankara 1883-99, vol. 2: 294, 301).

To swallow semen is forbidden and thus abhaksya; likewise to eat beef
according to Parasara’s text, which has a long chapter (Chapter 8) on penances
for killing a cow. Food prepared by a Candala is unfit for eating and thus is a
common example of unfit food (ahojyanna). However, the commentator,
Madhavacarya, connects beef and Candala food, suggesting that eating these

'7" For the specific penances, see the chapter on Penance in this volume.

18 To compare all four Dharmasitras, see Olivelle 2005f: 136-40. See also MDh 4.205-4.225,
11.147-11.161; YDh 1.160-1.176.

19 See ViDh 37.7 with note in Olivelle 2009a: 101, 182. For a detailed analysis of the
terminology of forbidden and unfit food, see Olivelle 2002a.
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items may occur if a man is kept as a prisoner where Candalas are employed as
prison guards. He also explains what else should be understood by the phrase
“impure food.” His example is food contaminated by feces or urine. This, he
says, no one eats intentionally, but it may happen “since it appears that eating
together with one’s small children has become quite frequent among ordinary
people.” And swallowing semen, he points out, happens in the situation of
homosexual oral sex, or as he phrases it, it happens to men who are “afflicted
with the disease of using the throat as vagina” (PaM 11.1 in Tarkalankara
1883-99, vol. 2: 294).2°

INTERPRETATIONS: THE CONTRIBUTIONS
FROM SOCIAL ANTHROPOLOGY

Purity systems became a major topic within social anthropology during the
1960s and 1970s. The British anthropologists Edmund Leach and Mary
Douglas, both inspired by the ideas of Emile Durkheim and Marcel Mauss
on classification systems being rooted in social structures, did parallel studies
of the notions of taboo, which they saw as a product of the cognitive ordering
of experience: elements that somehow overlap between different cognitive
domains, and for that reason are cognitively ambiguous, are marked by
taboos. The corpse in its transition from what looks like a living body to a
skeleton is a clear example. Mary Douglas, in her 1966 book Purity and
Danger, expanded these ideas, seeing rules concerning bodily boundaries
and their protection, such as rules about food and sex, as a parallel to or an
expression of the existence of social boundaries and the concern to protect
them. As discussed at the start of this chapter, much of the Dharmasastra
material provides a case for the idea that the priestly emphasis on purification
rules served to strengthen group boundaries, both vis-a-vis Buddhists and
other heretics and internally toward Stidras (the three “twice-born” versus the
“once-born” Siidra), as well as toward the two lower classes (Brahmana versus
Ksatriya and Vaisya).

Primarily through the works of Louis Dumont, other anthropologists
became aware of the rich material from the Sanskrit literature, and using the
English translations of Dharmasastra works that existed then (Biihler, Jolly,
Gharpure, and Dutt), they offered new interpretations in a theoretical per-
spective hitherto unknown (or unapplied) by most indological scholars.

2 balapatyasahabhojanasya pracuryena loke darsanat/retobhojanam tu galayonyadivyadhi-
grastesu sambhavitam/.
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The inspiration from Dumont, however, had the result that most of these
contributions saw degrees of purity and impurity as static indices of hierarch-
ical social status, which, as has been argued in this chapter, is mostly a
misreading of the texts (Olivelle 2005¢). Some of these contributions will
therefore be mentioned in Chapter 4 of this volume, on social classes. How-
ever, a few are of relevance also to the dynamic aspects of impurity and
purification that have been presented here.

In an attempt to solve some of the problems inherent in Dumont’s theory
that the caste system is based on an ideology of relative purity, in particular the
problem of accounting for the status of Ksatriyas over that of Vaisyas, different
scholars (inspired by the works of M. N. Srinivas) developed an alternative
theory, according to which the pure-impure dichotomy must be seen in
relation to another dichotomy, that of auspiciousness-inauspiciousness
(Carman and Marglin 1985). These scholars analyzed Indian words for the
auspicious, like subha and mangala, and found that such words are mostly
used in contexts of time and events like astronomical constellations and
lifecycle rituals, while words for purity are used for states of being, for instance
with reference to the status of food and materials (Madan 1985: 12-13, 17, 24).

These analyses point to an interrelation of two sorts of agency. The auspi-
cious and inauspicious are mainly related to cosmic or divine agencies gov-
erning, for instance, weather phenomena and biological events, especially
pregnancy, birth, disease, and death, and their relation to astrological patterns.
The pure and impure are related mostly to human agency, that is, to the
domain of dharma, understood as “the right way of behaving oneself” (Rocher
1972b: 86), and as such regarded as a precondition of securing auspicious
responses through ritual activity and averting inauspicious consequences. In
understanding some of the complexities involved in rules about purification in
the Dharmasastra, I think it has proved useful to apply these two sets of
dichotomies together.

One especially telling example is a series of rules concerning what should
happen in the case of a man’s wife being revealed to have had a sexual relation
with a Candala. If the wife is already pregnant by her husband when she had
the affair with the Candala, she will not have to do any penance until the child
is born, and the penance is the mildest in this series of rules. If she is not
already pregnant and the sexual intercourse was interrupted, she will have to
perform the penance as soon as the incident is revealed, and the penance is
harsher than in the first case. If the intercourse was unintentional but was
consummated without any conception, the penance is even harsher. If it was
both intentional and consummated, but still without conception, then a
more severe penance is needed. Finally, the worst case, if she becomes preg-
nant by the Candala, no penance is possible and she must be exiled to another
country (Par/PaM 10.16-10.21, 10.27c¢-10.28b in Tarkalankara 1883-99,
vol. 2: 277-80, 284).
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We may say that in the first of these events, auspiciousness is already at
work, because the wife has become pregnant by her husband. The fetus is not
influenced by the affair with the Candala during pregnancy, but when the
child is born, the wife needs to go through some purification in order to be a
proper instrument for future conceptions. In the last event, it is quite the
opposite: inauspiciousness has planted a bad seed in her womb and she is
irreparably spoiled. But in the events in between these two, neither auspi-
ciousness nor inauspiciousness is at work, since there was no conception. This
allows the wife to go through hard penances and by this purification process,
restore the purity needed for her to become pregnant by her husband after
such an event (Aktor 2008: 171-9).

Another anthropological contribution relates to the rules of death impurity
that were presented earlier in this chapter. The American anthropologist
Henry Orenstein wanted to find out the principle that might explain the
seemingly contradictory situation between the rules that, on the one hand,
govern the increasing amounts of penance (prayascitta) enjoined on people
from each of the four social classes (Varna), from Siidra to Brahmana, and, on
the other hand, the decreasing durations of death impurity (asauca) for the
four classes, again from Siidra to Brahmana. Orenstein’s solution took it as
basic that a certain level of inherent impurity is an essential property of each
social class, lowest for Brahmanas, highest for Siidras—much in line with
Dumont’s theory. His idea was then that in the case of penance, the pollution
of a given sin is the same for all four classes, and the amount of purification
will then be the level of pollution minus the level of inherent impurity. Since
the latter is low for Brahmanas and high for Stidras, the subtractions will result
in higher amounts of purification for Brahmanas and less for Sdras. This is
perfectly in line with the rules about eating forbidden and unfit food (Par
11.1-11.3) that were discussed in the section on internal impurity: More
penance for Brahmanas, less for the lower classes.

However, in the case of death impurity, the impurity has to be multiplied
since it affects not only the individual but also the family. Death impurity is
therefore calculated according to a common multiplication factor, by which the
inherent impurity levels must be multiplied. The low inherent impurity for
Brahmana is set to two, and the high one for Stidra is set to eight. When these
numbers are multiplied by a common multiplication factor, say five, the amount
of purification is calculated by subtracting the inherent impurity levels from the
numbers reached by the multiplication, that is ten minus two for Brahmana and
forty minus eight for Stidra. This gives the numbers eight and thirty-two, which
are close to the prescribed number of dsauca days known from MDh 5.83 of ten
and thirty respectively for Brihmana and Stidra (Orenstein 1968: 116-117). As
already discussed in the section on death impurity in this chapter, a more
obvious explanation is the need for Brahmins to be able to perform sacrifices
on behalf of the other classes as soon as possible.
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In line with the structuralism of his time, Orenstein insisted on a structure,
a “grammar of defilement” (the title of his article), that would overcome the
empirical diversity of conflicting purity rules. Although his attempt is specu-
lative, it has the merit of insisting on explanations. The problem lies in his
method. It turns out that he relied on a few general rules, but neglected to
account for the complexities that appear when a broader set of material is
treated. For instance, he neglected the significance of the internal varna
relations in cases where a person from one class has offended a member of
another class, whether anuloma (high-class offender, low-class victim) or
pratiloma (low-class offender, high-class victim). He also neglected the sig-
nificance of the donation (daksina) that is offered at the completion of a
penance. This counters the amount of penance proper: Brahmanas observe
more penance, but give less daksind, while Stidras observe less penance, but
have more daksind demanded—again, just as we saw in the rules discussed
already about eating forbidden and unfit food. He also omits a discussion on
the difficulty in comparing penances, the elements of which are very diverse
(fasts, diets, durations, ingredients, mantras, etc. For a full discussion, see
Aktor 2007: 13-24).

Since the 1960s, when Orenstein wrote his article, Indologists have become
better informed about developments in anthropological scholarship and other
branches of the humanities. This more balanced combination of high stand-
ards of indological methods, with insights from more theoretical approaches
to religious and legal history, can be an enriching enterprise for the future.
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Ascetics
vanaprastha, pravrajita

Patrick Olivelle

Asceticism is at the very heart of the Dharmasastra project, given the central-
ity, as already noted, of the grhastha and the dsrama system within it (see
Chapters 1, 5, and 9). The term ascetic is, of course, subject to varying
definitions, but at its core lie the control and the discipline of an individual’s
body and appetites. In this sense, as I have argued elsewhere (Olivelle 2006a),
asceticism is the most essential ingredient of culture and social living. But even
when we take it in a more restricted sense, the grhastha and brahmacarin in
the view of Dharmasastra clearly fall within the definition of ascetic: their lives
are governed by rigorous discipline and self-denial. In this sense, the dharma
of Dharmasastra, with the possible exception of law and royal functions, can
be viewed as deeply ascetic.

Yet, given that whole chapters in this volume are devoted to those two
institutions, this chapter will focus on the other two dsramas, that of the forest
hermit and the wandering mendicant. It is within these two categories that the
authors of Dharmasastras down the centuries discussed the strictly ascetic
modes of life and laid down rules governing them.

The inventors of the dsrama system created a twofold classification of
ascetics: the one sedentary and residing outside villages and civilized space,
and the other itinerant, without fixed abode, and entering villages only to beg
for food. Although this dual classification into forest hermit and wandering
mendicant probably reflected the kinds of ascetics one encountered in ancient
India, it also reduced in all likelihood a variety of ascetic modes of life to two
broad categories.
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FOREST HERMIT

The ascetic living a sedentary life in the forest is most commonly called by two
names: vanaprastha and vaikhanasa,' pointing to diverse traditions of ascetics
living apart from civilized society. There does not appear to be a distinction
made between these two terms, however, in the Dharmasastras themselves.
The only specific information provided is about the possible existence of a
treatise (Sastra) relating to hermits (vaikhanasasastra), which is followed by
vanaprasthas (BDh 2.11.14). Manu’s (MDh 6.21) statement that hermits
“should abide by the Vaikhanasa doctrine” (vaikhdnasamate sthitah) also
points to a possible treatise. The most common term for a hermit is vanapratha,
whose derivation vana + prastha is problematic; the term prastha may be
derived from the verb meaning “to go forth,” which is very similar to pravrajati,
or it may refer to a spot of land, perhaps a clearing, in the forest. In any case, the
term clearly refers to the prescribed habitation of a hermit, namely, the forest.

Two aspects of a hermit’s life are highlighted in the Dharmasastras: habitat
and food. Both these are divorced from society and civilization. A hermit lives
in the forest and subsists on food that is not culturally mediated. Gautama tells
him not to step on plowed land or enter a village, and to live on uncultivated
vegetation such as roots and fruits, not eating anything grown in a village
(GDh 3.26-3.33; VaDh 9.1-9.4; Olivelle 1991). The rejection of cultural
mediation in every aspect of life defines the hermit’s asceticism. This is true
not just of habitat and food, but in other areas such as clothes, which are made
out of tree barks and animal skins. Matted hair, another prominent feature of
his bodily appearance, is also related to being “natural,” letting hair grow
without cutting or control. The chief activity singled out for comment is the
performance of ascetic toil or tapas, a feature of his life that connects him to
Vedic ideologies connected to bodily control and torture termed tapas and
srama (Olivelle 1993: 9-11).

Given the anticultural focus of a hermit’s life, it is surprising and significant
that he does not abandon the use of fire, even ritual fire. Apastamba (2.21.21)
says that a hermit should maintain “a single fire” (ekagni). Gautama (3.27),
Baudhayana (2.11.15), and Vasistha (9.10) say that he “kindles the sacred fire
according to the procedure for recluses” (sramanakenagnim adhaya). It is
unclear what this procedure entails and how sramanaka relates to the Vai-
khanasa treatise.> And Manu (6.4) asks him to take the sacred fires and ritual
implements when he retires to the forest. The presence of ritual fire here

! The other term encountered in late texts is vanin, paralleling the term grhin for grhastha
found in similar texts. The origin and etymology of vaikhanasa is not altogether clear; some
derive the name from a sage called Vikhanas. In later times, vaikhdnasa is associated with a
particular tradition of Vaisnavism.

2 We see here the broad meaning of sramana, which can refer to both wandering mendicants
and to other kinds of ascetics (Olivelle 1993: 11-16).
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stands in sharp contrast to its absence, repeatedly emphasized in the texts, in
the case of a wandering mendicant.

The sexuality of a hermit is a problematic issue. If we follow the original
formulation of the dsrama system (Chapter 5), a person becomes a forest
hermit immediately after Vedic studentship, while he is still celibate. This
is the understanding of Gautama and Baudhayana, while Vasistha (9.5)
explicitly enjoins him to observe celibacy. Yet, the picture is muddied in
Apastamba’s account. After stating initially that he goes forth while remaining
chaste (2.21.19), he goes on to say that according to some there is “an orderly
sequence.” The sequence consists of becoming a student, then getting married
and raising a family, and finally living with his wife and children—or alone—
outside the village (2.22.6-2.22.9). This comes very close to the classical
formulation of the dsrama system. Another kind of sequence consists of the
hermit assuming very stringent ascetic modes. Apastamba (2.22.2-2.22.5)
says, “Thereafter, he should roam about, living on roots, fruits, leaves, and
grasses, and finally on what he happens to find lying about. After that he
should sustain himself on water, air, and space. Among these, each subsequent
pursuit is more exceptional in terms of its reward.” Vasistha (9.11-9.12) also
instructs him to live at the foot of a tree, homeless and without a fire, a mode
that is very much an imitation of a wandering mendicant.

The institution of forest hermit is complicated by a parallel institution
where assuming the life of a hermit is advocated for an old person, especially
for aking who has abdicated his throne in favor of his son, as also for a person who
is sent into exile, as in the cases of the epic heroes Rama and the Pandava
brothers. To some degree these forest modes of life parallel the classical formu-
lation of the dsrama system that depicts both ascetic lifestyles as old-age institu-
tions. There are also idyllic depictions of forest hermitages (also called asrama)
in epic literature and poetry, hermitages where families of hermits live in peace
and harmony with forest animals. All this indicates a set of complex institutions
and lifestyles that are placed within the category of hermit in the Dharmasastras.

At least by about the middle of the first millennium ck, however, the
institution of forest hermit, in all likelihood, had become obsolete. It continues
to be mentioned and described as one of the asramas in the texts of the
Dharmasastric tradition, well into the late medieval period. But it was a
dead institution on the ground. This is revealed most clearly when it is
included in the so-called kaliyugavarjya, things that are to be avoided in the
current Kali age (Bhattacharya 1943).

WANDERING MENDICANT

The central ascetic institution within Dharmasastra specifically, and within
Hinduism more generally, is that of the world-renouncing and wandering
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mendicant. He is variously referred to in our sources: pravrajita, parivrajaka,
bhiksu, and muni. Although not found frequently in the early Dharmasitras,
the most common term at least from the time of Vasistha and Manu, that is,
the early centuries of the Common Era, is yati.” In the medieval commentaries
and digests, this is the most common term, with the titles of numerous texts
beginning with yatidharma.

The institution of the wandering mendicant, by whatever name it is
identified, cuts across a broad spectrum of ancient Indian religious tradi-
tions. Clearly, the gifted wandering mendicants started most if not all of the
ancient religions associated with asceticism, including the Buddhist, the
Jaina, and the Ajivika, as well as major traditions within what we call
Hinduism. This institution was responsible for most of the innovative
elements in the ancient Indian religious landscape (Dumont 1960). From a
historical point of view, the institution can be traced back to about the
middle of the first millennium Bce. From a geographical perspective, we
can locate it principally in northeastern India, in the region that has been
called Greater Magadha (Bronkhorst 2007).

In broad outline, both within the Dharmasastras and in other traditions
such as Buddhism and Jainism, the mode of life of a wandering mendicant, at
least in its ideal presentation, appears clear. The central feature is his depart-
ure, the “going forth” (pravrajati), from home. The second and equally central
feature is his itinerant lifestyle without permanent abode; he is homeless.
Hence, the Pali Buddhist refrain: agarasma anagariyam pabbajati, “He goes
forth from home into the homeless state” (Digha Nikaya II: 153). His itinerant
lifestyle is captured in the common epithet parivrajaka, “wanderer.” Just like
the forest hermit, the wanderer is also defined by his food, in his case, alms
food. To obtain it, a wanderer enters a village; he is instructed to gather food
like a bee (madhukaravrtti), that is, not from a single house but one morsel
each from several houses, without becoming a burden on any. Hence, he is
called a bhiksu, “beggar.”

A wandering mendicant lives without any possessions, except for the bare
requirements such as a begging bowl and a water pot. He is referred to as a
pauper, one who owns nothing: anicaya, aparigraha (GDh 3.11; BDh 2.11.16;
VaDh 10.6). Many sources say that he also carries a staff, a symbol that will be
subject to much discussion and classification in medieval texts (Olivelle
1986-7). Some mendicants went naked, while others covered themselves
with a cloth colored ochre, a color that has remained emblematic of the
wandering mendicant throughout Indian history.

Another central feature is the absence of fire, especially ritual fire. This
feature is present even in non-Brahmanical traditions, but it is elevated to
become the central element of the rite of renunciation in the Dharmasastras.

* For the early history of yati, see Jamison 1991: 45-130.
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The mendicant is frequently called anagni, “fireless” (ApDh 2.21.10; BDh
2.18.22). The rite for becoming a homeless mendicant is given for the first
time by Baudhayana (BDh 2.17-2.18). A prominent element of this ritual
process is the formal and public abandonment of the ritual fires and ritual
implements used for Vedic rites. The abandonment of fire is presented as an
internalization—he deposits the sacred fires in himself (atmany agnin sama-
ropayate) by breathing in the warmth and smoke of each fire. The abandon-
ment of the ritual fires implies the abandonment of rites themselves. From
now on, the ascetic lives a life free of rites; he is called anarambin (GDh 3.25).
Not possessing a ritual or any other fire, a wandering mendicant, according to
the Dharmasastras, was not cremated but buried either on land or in water
(Olivelle 1995a: 176-80).

It is within the context of the ritual abandonment of ritual fires and ritual
implements that we find the earliest use of the term samnydsa and its verbal
counterparts, a term that becomes commonplace in later texts as referring
simply to the state of an ascetic.* The earliest use of this term is in Baudhaya-
na’s description of the rite of renunciation in the context of an old man.
Indeed, it is specifically with reference to the discarding of ritual fire and
implements and the abandonment of rites, home, family, and property that
the term samnydsa was initially used. Manu uses the phrase samnyasya
sarvakarmani (6.95-6.96), having abandoned all rites; Baudhayana calls the
rite of renunciation samnydsavidhi (2.17.1). And the formula of renunciation,
which makes a person a renouncer, consists of repeating three times: sam-
nyastam maya (lit., “It has been renounced by me”; BDh 2.17.27). What he
renounces is left unstated, but clearly within the ritual, the term refers
specifically to the ritual fire and implements. Even Manu does not use the
term to refer to a normal wandering mendicant. His samnyasa refers to an old
man who retires from normal household duties after conferring his authority
on his son. Manu calls such a retiree vedasamnyasaka (6.86). Baudhayana also
enjoins samnydsa on a man who is over senenty years old (2.17.5).

There was a confusion, at least in the texts, between renunciation termed
samnyasa in old age by a householder and renunciation associated with the
original formulation of the asrama system that was undertaken by a young
adult soon after the completion of his Vedic studies. This confluence of
different ascetic practices is exemplified in Baudhayana’s (2.17.2-2.17.6)
note about who and when renunciation should be carried out: “Some say:
‘From that very state, remaining chaste, he should go forth’” (= ApDh 2.21.8).
Alternatively, it is meant for Salinas and Yayavaras® who are childless. Or else,
a widower may undertake it or someone who has settled his children in their

4 For an extended discussion of the semantic history of samnydsa, see Olivelle 1981.
> These are kinds of householders with distinctive lifestyles discussed by Baudhayana (3.1);
Olivelle 1993: 162-3.
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respective duties. Some prescribe renunciation for people over age seventy, or
for a forest hermit who has retired from ritual activities. This confluence is
evident in and resolved by the classical formulation of the dsrama system,
which transformed the forest hermit and wandering mendicant into institu-
tions of old age. Retirement of an old householder parallels the renunciation
undertaken by a wandering mendicant. At the end of his discourse on the
householder, Manu (4.257-4.258) says:

After he has freed himself according to rule from his debts to the great seers,
ancestors, and gods [see MDh 6.35], he should hand over everything to his son
and live in complete equanimity. Living alone in a secluded place, he should
always reflect on what is beneficial to himself; for, by reflecting alone, he attains
supreme bliss.

A feature that distinguishes the wandering mendicant from other kinds of
asceticism, including the forest hermit, is his intimate association with per-
sonal liberation: moksa or nirvana. This goal is evident in the data we have
from all religious traditions including Brahmanical, Buddhist, and Jain. It is
also connected to the revolutionary new worldview emerging probably in
eastern India around the middle of the first millennium Bcg, a worldview
connected to the ideologies of rebirth and karma. The centrality of liberation
also connects the institution to the pursuit of knowledge, especially mystical
knowledge associated with meditation and yoga. This is evident in the earliest
Dharmasitras. Apastamba (2.21.13-2.21.14), for example, gives the opinion
of some: “Abandoning truth and falsehood, pleasure and pain, the Vedas, this
world and the next, he should seek the Self. When he gains insight (buddhe),
he attains bliss.” He rejects this by saying: “If a man attains bliss when he gains
insight, moreover, he should not feel pain in this very world” (2.21.16).
Vasistha (10.17) likewise cites a verse highlighting the liberated state achieved
by a wandering mendicant: “Freedom from rebirth, indeed, is secure for a man
who always lives in the wilderness; has brought his senses under control and
put an end to all sensual pleasure; focuses his mind on contemplating the
highest self; and looks upon everything dispassionately.”

It is in Manu, however, where we find the focus on moksa made most
explicitly. Indeed, he calls the state of a wandering mendicant simply moksa
(1.1.114, 6.35-6.37). He is also more explicit in the instruction to the ascetic to
pursue the yogic path:

He should reflect on the diverse paths humans take as a result of their evil deeds;
on how they fall into hell; on the tortures they endure in the abode of Yama; on
how they are separated from the ones they love and united with the ones they
hate; on how they are overcome by old age and tormented by diseases; on how the
inner self departs from this body, takes birth again in a womb, and migrates
through tens of billions of wombs; and on how embodied beings become linked
with pain as a result of pursuing what is against dharma and with imperishable



242 Patrick Olivelle

happiness as a result of pursuing dharma as one’s goal. By yogic meditation, he
should also reflect on the subtle nature of the highest self and on its appearance in
the highest and the lowest of bodies. (MDh 6.61-6.65)

Meditation is the path to attaining Brahman:

Everything prescribed here is contingent on meditation; for no one ignorant of
the highest self can reap the fruits of his rites. He should practice the soft
recitation of Vedic texts relating to sacrifice, gods, and self, as also those named
Vedanta—this is the refuge of the ignorant, as indeed of the learned; this is the
refuge of those who seek heaven, as of those who yearn for the infinite. If a twice-
born lives as a wandering ascetic following the above sequence of practices,
he will cast off his sins in this world and attain the highest Brahman.

(MDh 6.82-6.85)

The centrality of meditation in the life of a wandering mendicant is again
taken up by Yajnavalkya, who has the longest section on this subject encom-
passing 151 verses (3.56-3.206). This section also contains a unique descrip-
tion of the human anatomy with the implication that the ascetic should
meditate on these separate sections of the human body and on their transient
nature. There is also a discussion of music and singing, which are seen as
helping the mystical effort. One small passage deals with the actual posture in
yogic meditation:

Placing his feet facing upward on his thighs, putting his right hand facing upward
on his left, lifting up his face somewhat, keeping himself erect with his chest,
keeping his eyes closed, abiding in the attribute of goodness, keeping the upper
teeth and lower teeth from touching each other, keeping his tongue motionless
against the palate, keeping his mouth closed, keeping himself motionless, keeping
all his organs under restraint, and sitting on a seat that is neither too low nor too
high, he should control his breath two or three times. Then, he should contem-
plate that lord who abides in his heart like a lamp. And the wise man should
concentrate on the self abiding there, as he performs mental concentration.
Becoming invisible, memory, beauty, sight, hearing, knowledge, leaving one’s
own body and entering another’s body, and the creation of things at will—
these, however, are the characteristics of yogic accomplishment. Once yogic
accomplishment has been achieved, abandoning the body, he becomes fit for
immortality. (YDh 3.199-3.204)

One of the principal features of a wandering mendicant’s life is celibacy. The
term used is brahmacarya, which is also the term for the life of a Vedic
student. It is probably from the fact that a student was expected to refrain
from sexual activity that the term developed its secondary meaning of celibacy,
and this meaning is found also in Buddhist texts that refer to the life of a
Buddhist monk as brahmacarya. Obviously, a married householder cannot
adhere to brahmacarya; indeed, he is required to engage in sex with his wife
during the wife’s fertile season (rtu), soon after her menstrual period. Yet,
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given the centrality of the wandering ascetic within Brahmanical religion, we
find efforts in the Dharmasastras to present the householder as a true ascetic,
devoted especially to brahmacarya. We have already seen in Chapter 5 that the
grhastha is not simply a married man but also a man devoted to holiness just
like an ascetic. Manu (3.50) redefines “true” celibacy: when a householder
follows strictly the rules of sexual intercourse with his wife, he can be viewed as
truly a celibate: “Regardless of the asrama in which a man lives, if he avoids
women during the forbidden nights and during the other eight nights, he
becomes a true celibate (brahmacarin)” (MDh 3.46-3.47).

An issue related to ascetic lifestyles within the Brahmanical tradition con-
cerns gender and varna. There is plenty of evidence that women and men
belonging to lower social classes became ascetics in ancient India. The issue
here is whether legally/theologically they were permitted to do so.

According to the dsrama system, Vedic initiation and studentship consti-
tuted the gateway into the asramas and, therefore, into ascetic modes of life.
Whether women were permitted to undergo Vedic initiation is not entirely
clear (see Olivelle 1993: 184-90), but at least in the mainstream Dharmasastric
tradition, they were barred, as were Stdras and other lower-class men. Yet, we
have voices even during the medieval period that acknowledge the ability of
women to assume ascetic lifestyles. The twelfth-century commentator Vijia-
ne$vara (on YDh 3.58) interprets the expression ekdrama (delighting in
solitude) to mean that a renouncer should not have female renouncers or
other women as companions. In this context, he cites a passage from Bau-
dhayana’s Dharmasiitra: “Some (permit renunciation) also for women” (stri-
nam caike), a passage not found in the extant text. Given that this comment is
made within the context of the fourth asrama, it may well be that Vijhane$vara
recognized female renunciation as an dsrama.

With regard to social class or varna, we do not find explicit statement in the
Dharmasastras regarding the connection of varna and dasrama or more spe-
cifically the ascetic institutions. Given that Vedic initiation is open to all three
upper varnas, it is reasonable to assume that all the asramas are open to them.
The only dissenting voice comes from the Vaikhanasa Dharmasiitra, a text
that stands somewhat apart from the mainstream Dharmasastric tradition. In
the opening section (1.1), it says, “(All) four asramas are meant for a Brah-
mana, the first three for a Ksatriya, and just two for a Vais$ya.” This view is
expressed even more clearly in the Puranas (Olivelle 1993: 192), with the
addition that only the state of a householder is legitimate for a Stdra.

The view that asceticism was forbidden to Stdras is found in numerous
Brahmanical texts and underlies the episode of the Ramayana (7.67.2-7.67.4),
where Rama beheads a Stidra who is practicing asceticism. In commenting on
a statement in the Mahabharata (15.33.31-15.33.32) that the body of Vidura,
a Sudra, should not be cremated because he was a renouncer, two commen-
tators take diametrically opposite positions. Medhatithi (on MDh 6.97) says
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that a Siidra does not actually become a renouncer but obtain its fruits by their
lifelong service to twice-born people while living as a householder. Nilakantha,
the seventeenth-century polymath, however, commenting on this Mahabha-
rata passage is forthright: “This shows that the renouncer’s dharma is open
even to those who are born from a Siiddra womb.”

As already noted, the chief textual tradition within Brahmanism to codify
rules relating to asceticism was Dharmasastra. In the main Dharmas$astras
themselves, with the possible exception of Yajnavalkya’s, asceticism occupies a
minor role; the focus is on the householder. It is in the medieval period that
entire texts devoted to asceticism, specifically to the life of a wandering
mendicant, came to be written. Some, like the Moksakanda of Laksmidhara’s
Krtyakalpataru (twelfth century cE), are parts of larger multivolume legal
digests or Nibandhas. But most are monographs devoted to the topic of
renunciation and the rules governing the life and death of a wandering
mendicant. The former deal with the rite of renunciation and their titles
generally begin with samnyasa (e.g., Samnyasapaddhati; see Olivelle 1986).
Kane (I: 1139-40) lists twenty-eight such texts. The latter kind of texts begin
their titles with yati (Yatidharmasamuccaya; Olivelle 1995a), and Kane
(I: 1091-2) lists thirty-five such texts. Almost all of these exist only in
manuscript form; very few have been edited or printed.

It is a truism to say that asceticism is central within the various religious
traditions of India including the Hindu. The world-renouncing mendicant
stands at the center of most Hindu sects and philosophical traditions.
Yet within the Dharmasastric tradition, he occupies, with some notable
exceptions, somewhat of a marginal position. The married householder raising
a family, devoted to virtue, and engaging in ritual activities is the homo
religious. The tension between celibacy and marriage, between the search for
personal liberation and the obligation to beget offspring—what has been called
the inner conflict of the tradition (Heesterman 1985)—continued well into
modern times. A vice-president of India asked the question: “Who is better—
the householder or the sanyasi?” The answer for him was clear: “Of course, the
householder.” An ascetic is simply a parasite on society (Olivelle 1993: 237).
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Law during Emergencies
apaddharma

Adam Bowles

The compound apaddharma—“law during emergencies”—denotes those
kinds of activities and occupations that can be legitimately pursued when
circumstances conspire to make the normally prescribed activities and occu-
pations difficult or dangerous. In other words, it refers to exceptional rules for
exceptional circumstances. Such exceptional rules are typically regarded as
legitimate for a limited period, and “normal” rules ought to be resumed once
the emergency necessitating recourse to the exceptional rules has passed. For
the period of the emergency, the “laws for emergencies” are deemed morally
and ethically justified, and, at least in principle, there are no deleterious
religious or social consequences for those reasonably deploying dpaddharmas.

The term apaddharma appears for the first time in the MDh or the MBHh,
with the historical relationships between these two texts being of some com-
plexity. However, the fundamental problem addressed by the notion of apad-
dharma has a history that antecedes the coining of the term itself. The
following will describe the core principle of apaddharma as it is initially
expressed in the Dharmasitras, the earliest texts to articulate the problem
that apaddharma seeks to address, and then how later $astras modify or
develop this core principle. Some consideration will then be given to how
this framework is expanded in the MDh, on the one hand, and the MBh, on
the other.

THE CORE PRINCIPLE

It is commonplace for Dharmasastras to establish a number of normative
activities (dharmas, karmans) that members of each varna (social class or
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“caste”) are expected to pursue. While these activities vary in number depending
on the Dharmasitra or Dharmasastra, these texts are sufficiently consistent
that we can treat them summarily (see also Rocher 1975c).

The normative activities of a Brahmin usually include the following six
(satkarmani), given in three complementary pairs:' studying (adhyayana) and
teaching (adhyapana, pravacana); offering sacrifices (yajia, ijya, yajana) and
officiating at sacrifices (ydjana); and giving gifts (dana) and receiving gifts
(pratigraha). Of these, the non-remunerative activities of studying, offering
sacrifices, and giving gifts were also regarded as obligatory for Ksatriyas and
Vaisyas, while the other remunerative activities were seen as the sole preserve
of Brahmins. In place of these, Ksatriyas were typically expected to earn a
living by protecting the people through the bearing of arms, engaging in battle
and enforcing justice, and Vaisyas by engaging in agriculture (krsi), trade
(vanijya), animal husbandry (pasupdlya), and money lending (kusida). For a
Siidra there was only ever one normative occupation, service (Susriisd, par-
icarya) to the other three varnas. The often implicit division between those
activities involving remuneration and those that did not was sometimes made
explicit, with the former being referred to as vrttis or jivikas, “livelihoods”
involving some kind of payment (not necessarily monetary) enabling an
individual to sustain himself and his dependents (e.g., ViDh 21.10-21.14;
MDh 10.76, 10.79; Rocher 1975c: 140-1).2 These activities clearly reflect a
social hierarchy, where the distinctiveness of social classes is established and
maintained through a distinction in normative duties, as codified and pro-
moted by scholastic Brahmins.

These normative activities provide the context in which to understand the
“core principle” of legitimate conduct in emergencies—what later is called
apaddharma—as it emerged in the earliest texts attempting a thorough
articulation of Brahmanical social norms, the Dharmasutras. This core prin-
ciple is simply that, when prevailing circumstances render the pursuit of one’s
normal activities impossible, even after certain dictates attending those activ-
ities have been relaxed, one may adopt the activities of a lower social class for
the duration of the problematic circumstances. A definition of what the
Dharmasitras (and Dharmasastras) mean by a “time of crisis” would simply
be conditions that make pursuing one’s normal occupations (especially the
remunerative ones) impossible. However, the actual circumstances that might
render normative livelihoods unviable receive little, if any, attention in
these texts.

! See, e.g., ApDh 2.10.4-2.10.7; GDh 10.1-10.8; BDh 1.18.2-1.18.6; VaDh 2.13-2.20; ViDh
24-2.14; MDh 1.88-191, 10.75-10.80; YDh 1.118-1.120; MBh 3.149.35-3.149.36,
7.168.22-7.168.23, 8.23.33-8.23.35, 12.285.20-12.285.21, 13.129.8, 14.45.21-14.45.22.

2 Bhar, Medh, and Kul on MDh 10.81, and Sankha and Likhita, quoted in Laks (Grhastha-
kanda, p. 186), define an emergency as when a Brahmin cannot support his dependents.
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The most systematic treatment of rules for emergencies in the Dharmasi-
tras occurs in GDh 7.1-7.26. Consequently, it will provide the basis of an
initial analysis (though not in sequence), with variations and developments in
the treatment of similar topics in comparable texts noted. GDh 7.4-7.7
contains the core principle, the key feature of the treatment of dharma in
emergencies in Dharmasitra and Dharmasastra:®

yajanadhyapanapratigrahah sarvesam | piarvah piarvo guruh | tadalabhe ksa-
travrttih | tadalabhe vaisyavrttih |

A Brahmin® may sacrifice for, teach, and receive gifts from people of all classes.
In the absence of these, he may adopt the livelihood of the Ksatriya. And, in its
absence, the livelihood of the Vaisya.

The basic rule, then, is that once the capacity for proper occupations to
provide a livelihood has been exhausted, then a Brahmin can seek a livelihood
pursuing occupations normally reserved for the next varna down, that of the
Ksatriya, and, failing that, then those normally reserved for Vaisyas. A version
of this rule appears in almost all of the literature that concerns us (BDh
2.4.16-2.4.19; ViDh 2.15; MDh 10.81-10.82; YDh 3.35; MBh 12.79.1-12.79.2,
12.283.2; NSm 1.52; BrSm 1.7.14°), which justifies it being referred to as the
core principle. The argument that one should adopt the next contiguous
(anantara) occupation is often explicitly extended to Ksatriyas (GDh 7.25;
MDh 10.83-10.85) and Vaisyas (MDh 10.98), or stated as a general rule, so
that it is clear that it applies to all twice-born varnas (VaDh 2.22; ViDh 2.15).
The case for Stdras, a separate and more complicated matter, is discussed later.
A Brahmin’s downward progression through permissible occupations gen-
erally stops short of those associated with the Siidra, it being sometimes
explicitly stated that the Brahmin should never adopt such a livelihood
(GDh 7.22; MBh 12.283.2; NSm 1.53; BrSm 1.7.15). However, GDh 7.23
suggests that some hold this to be permissible when the Brahmin’s life is in
peril (pranasamsaya), as long as the Brahmin neither mixes with Siidras nor
eats forbidden food. ApDh 1.18.6-1.18.8 and 1.18.13-1.18.15, and MDh
10.104, are more lenient in this regard, allowing a Brahmin to receive food
in certain conditions even from Sidras and others of lower social status. The
MDh then follows with four examples of Brahmin sages who not only accepted
food from such people, but ate forbidden food too, without incurring sin.
That occupational mobility must follow a downward progression through
occupations associated with contiguous social classes is sometimes explicitly

> The translations are indebted to Olivelle’s.

4 GDh 7.1-7.3 establish the Brahmin as the subject of these siitras.

> ApDh 1.20.11 merely notes that in an emergency a Brahmin can take up trading, which is
normally a Vaisya’s occupation. Har-A takes this to imply that a Brahmin can adopt a Ksatriya’s
occupation too.
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stated. VaDh 2.23, for example, asserts that one must never resort to a superior
(jyayast) occupation. MDh 10.95 stipulates a similar rule in regard to the
Ksatriya, a point emphasized in the following stanza (10.96) in respect to
people “low by birth” (adhamo jatya) who adopt superior occupations out of
greed (see also NSm 1.53; BrSm 1.7.15; Vij on YDh 3.35; Mask on GDh 7.7).
Nevertheless, though this is a key component of the core principle (Rocher
1975c¢), there are complicating factors. For example, the opening of the GDh
passage concerning apatkalpas suggests one context in which Ksatriyas and
Vaisyas are allowed to pursue the occupation of the Brahmin (7.1-7.3):

apatkalpo brahmanasyabrahmanad vidyopayogah | anugamanam Susriisa |
samapte brahmano guruh

These are the rules for emergencies. A Brahmin may acquire knowledge from a
non-Brahmin. He should follow behind him and serve him. At the conclusion of
the study, the Brahmin is the superior.

Similar rules are stated at ApDh 2.4.25-2.4.27; BDh 1.3.41-1.3.43; and MDh
2.241, all of which, however, use adhyayana for vidyopayoga. As noted already,
adhyayana, one of the non-remunerative occupations shared by all the twice-
born varnas, has a remunerative pair, adhyapana (“teaching”), which is
supposed to be the exclusive preserve of Brahmins. However, it logically
follows from the above rulings that in an emergency® at least Ksatriyas and
Vai§yas are permitted to assume this occupation, though it is ostensibly
superior to their own normative occupations. Commentators frequently
emphasize that instruction must only come from Ksatriyas and Vaisyas
(see, e.g., Har-G, Mask, Medh, and Kul) since, unlike Sadras, they have received
the necessary Vedic instruction. According to Har-G on GDh 7.1 and Medh on
MDh 2.241, a Vai$ya may teach a Ksatriya as well. The texts, however, do not
make a special point of this reversal of the normal direction of occupational
mobility. Nor do they do so in the case where the Vaisya (like the Brahmin) is
allowed to take up arms “out of concern for the law” (BDh 2.4.18, dharma-
vyapeksa), to save his own life or when the social classes become confused
(VaDh 3.24), or for a number of similar reasons (MDh 8.348-8.349). As with
the same stipulation for Brahmins, it is not necessarily the case that this ruling
was concerned with Vaidyas pursuing such occupations for monetary gain,
since it may merely reflect the demand for maximizing the size of the army in
prosecuting war, or the contingencies of self-defense. In other words, such
rulings may reflect the unlikely monopolizing of certain types of violence by
the Ksatriya, as expressed in normative texts. Whatever the case, it is apparent
that the texts either did not construe these injunctions as inverting the core

¢ As an exemplary emergency, Medh offers the case where a teacher has abandoned his
student after having begun the instruction, and there is no other Brahmin around to assume the
teacher’s position.
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principle, or did not want to draw attention to what seems to be their logical
outcome, that upward-occupational mobility was in fact permissible in
some cases.

Though most of the texts recommend that a Brahmin first pursue the
occupation of a Ksatriya, they do not discuss this at length. Many texts
allow a Brahmin (like a Vaisya) to take up weapons when his life is in danger,
or in other similar emergencies (GDh 7.25; BDh 2.4.18; VaDh 3.24; MDh
8.348; MBh 12.79.27-12.79.33). But these situations should probably be seen
as distinct from his adopting a Ksatriya occupation for remunerative purposes.
BDh 2.4.17 quotes a Gautama,” who says a Brahmin should not adopt a
Ksatriya lifestyle because it is too harsh, a reference most likely to the violence
involved in the Ksatriya’s normative occupations.

The implications of a Brahmin adopting a Vaisya’s livelihood drew much
more attention. This may reflect socioeconomic realities, since it is likely that
the normative occupations typically prescribed for Vaisyas—krsi (agriculture),
pasupalya or goraksa (animal husbandry), vanijya (trade), and kusida or
vardhusa (money lending)—incorporate the most common remunerative
occupations in the predominately agrarian societies from which the texts
arose. Even so, the ensuing discussions primarily either focus on problems
associated with Brahmins adopting these livelihoods or specify restrictions
under which their adoption is permissible. Animal husbandry is fleetingly
mentioned (MDh 10.82, 10.116; MBh 12.79.2, 12.283.3), but otherwise
ignored. Money lending for interest (kusida, vrddhi, vardhusa) is generally
barred for a Brahmin (“even in severe emergencies,” NSm 1.98; VaDh
2.40-2.43; BDh 1.10.21-1.10.25; MDh 10.117). Agriculture receives somewhat
more attention, and attitudes toward it appear to have progressively shifted.
BDh 2.4.20-2.40.21 permits it, but says that a Brahmin should plow the land
before breakfast—perhaps because it might impede Vedic study (cf. BDh
1.10.30)—using two uncastrated bulls with unpierced nostrils. Further, they
should not be beaten. VaDh 2.32-2.33 advocates a similar approach, permit-
ting agriculture (VaDh 2.32-2.36) because it provides grain that can then be
sold to raise wealth for other purchases. It is not clear whether these texts are
simply offering advice on good agricultural practice, or whether there is a
concern with the very nature of agricultural activity.® The MDh suggests the
latter. MDh 10.83 says that a Brahmin, “or even a Ksatriya,” should avoid
agriculture (krsi), since it “abounds in injury” (himsapraya)® and involves
“dependence on others” (paradhina). The subsequent stanza (10.84) further
explains the former assertion, the “iron-pointed plough destroys the earth and

7 This not being in the extant GDh, Gov-B deduces the existence of another Gautamasastra.

8 Without reference to emergencies, GDh 10.5-10.6 permits a Brahmin to engage in agricul-
ture (krsi), trade (vanijya) and money lending, as long as he does not do the work himself.

° Cf. MDh 4.2 and 4.5.



250 Adam Bowles

those living in the earth” (bhamim bhumisayams caiva hanti kastham ayo-
mukham), a view similarly found in the MBh (3.199.19, 12.254.44; cf. Harita
on agriculture in Laksmidhara, Grhasthakanda, p. 191).

But for a Brahmin adopting a Vai§ya’s occupation, the texts on dharma are
mostly preoccupied with trade. Again, the primary focus is to restrict the items
a Brahmin may sell. GDh 7.8-7.21 demonstrates the basic thrust:

tasyapanyam | gandharasakrtannatilasanaksaumajinani | raktanirnikte vasasi |
ksiram savikaram | milaphalapuspausadhamadhumamsatrnodakapathyani | pa-
Savas ca himsasamyoge | purusavasakumarivehatas ca nityam | bhiamivrihiyava-
javyasvarsabhadhenvanaduhas caike | niyamas tu | rasanam rasaih | pasanam ca |
na lavanakrtannayoh | tilinam ca | samenamena tu pakvasya sampratyarthe |
These are not fit for him to sell: perfume, seasonings, prepared food, sesame
seeds, hemp, linen, skins, garments died red or washed, milk and milk products,
roots, fruits, flowers, medicines, honey, meat, grass, water, poison, animals
intended for slaughter, and never humans, barren cows, heifers and miscarrying
cows. And some say land, rice, barley, goats, sheep, horses, bulls, milk-cows and
oxen. But he is restricted to barter' spices for spices and animals for animals,
though not salt or prepared food or sesame. One may, however, exchange
uncooked food for an equal amount of cooked food for immediate use.

Similar (though not identical) lists occur at ApDh 1.20.11-1.21.4; BDh
2.2.26-2.2.29; VaDh 2.24-2.31; MDh 10.85-10.94; YDh 3.36-3.40; MBh
12.79.3-12.79.8; NSm 1.57-1.59 (see also Kane II: 126-8).

The reasons for these constraints are unclear. As with the restrictions on
agriculture, activities potentially harming living things appear to be problem-
atic (cf. MDh 4.2; 4.162-4.169), hence the prohibitions on trading such things
as skins, meat, humans, animals, and red-dyed garments.'! Derrett (1979)
proposed a Jain influence on these prohibitions, because Jains typically occu-
pied similar social positions to VaiSyas while theoretically abiding by ethical
standards strict in their prohibitions on harming living things. But one could
equally explain such features through the increasing influence of ethical norms
associated with the rise of renunciate traditions more generally (of which
Jainism was a part), and the increasing propensity for Brahmins to monopol-
ize these ethical norms in Brahmanical traditions. Even so, this would not
explain all items in the lists. Some things might well be prohibited from being
sold because of their ritual function. For example, as Kane notes (IL: 127),
sesame seed (tila), which appears on all lists, is a key component in the ritual
offering to the ancestors in the sraddha rites (e.g. MDh 3.255, 3.267). Presum-
ably, it is for this reason that BDh 2.2.27 says that a man who sells sesame sells
his own ancestors. On other occasions the selling of sesame is permitted in

1% Har-G on GDh 7.16; cf. ApDh 1.20.14-1.20.15; VaDh 2.37-2.39; MDh 10.94.
! Red dye (laksa) was produced by crushing the cochineal insect.
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restricted circumstances precisely to ensure that ritual procedures can take
place (VaDh 2.31; MDh 10.90; YDh 3.39; NSm 1.62; Bhar and Medh on MDh
10.90; Vij on YDh 3.39), or for medicinal purposes (NSm 1.62). The sometime
preference for bartering equal measures of goods might suggest controls on
exploitative trade or price inflation in relation to commodities of significant
cultural import. Indeed, both Medh and Bhar, when commenting on the
provision in MDh 10.90 allowing a cultivator to sell sesame for ritual purposes
(dharmartha) as long as it has not been stored long (acirasthita), suggest this
prevents stockpiling artificially inflating prices by restricting supply.

While the apaddharmas enable the maintenance of dharma, they also
potentially invite its abrogation, since the very strategy of apaddharma is to
allow, in a qualified way, the mingling of dharmas and varnas (i.e., dharma-
samkara and varnasamkara), conditions otherwise seen to mark societal
decay. Consequently, the laws for emergencies provoked anxieties over the
maintenance of prescribed ritual and social roles, the strict maintenance of
distinctions between social classes, and control over the interactions between
these social classes. The extent of the restrictions placed on Brahmins adopting
the occupations of Vaisyas underscores the undesirability of the recourse to
apaddharmas in the normative texts. This is further reflected in their regular
reminders that such occupations must only be adopted for a restricted period
of time, and only when the circumstances absolutely justify it. For example,
ApDh 1.21.3-1.21.4, after allowing a Brahmin to engage in trade, urges that he
“shouldn’t want it excessively” (natyantam anvavasyet) and cease to pursue it
once he can resume his normal occupation. To a similar injunction that occu-
pational mobility be temporary, later Dharmasastras add that the Brahmin
must undergo expiation once the emergency has passed. YDh 3.35, for example,
says that, “Having passed over that emergency, then, having purified himself,
he should give up [that occupation]” (nistirya tam athatmanam pavayitva
nyaset pathi; see also NSm 1.55; BSm 1.7.17; Par 7.38). In the MBh, the dog-
eating Brahmin Vi$vamitra, cited in MDh 10.108 as sanction for eating in
emergencies normally taboo food given by normally avoided donors, purifies
himself through austerities (MBh 12.139.91; cf. Par 11.5, 20). This might in
part explain the tendency for sections on remedies for crises to be positioned
in close proximity to sections on expiations (prayascitta) (Bowles 2007: 370-2;
see also BSr 29.8). Thus the BDh’s restrictions on Brahmin’s trading fall within
its sections on prayascitta, as does the apaddharmaprakaranam in the YDh; a
chapter on prayascitta follows the section on dpaddharma in the MDh, and
the MBh’s Apaddharmaparvan incorporates a chapter on prayascitta (MBh
12.159; Bowles 2007: 360-72). Similarly, there are serious repercussions for
those that invoke dpaddharmas for the wrong reasons, or who disobey the
restrictions imposed on occupations legitimately pursued in emergencies.
VaDh 2.27 and MDh 10.92 assert that a Brahmin, though permitted to trade
as an emergency occupation, immediately falls from his varna if he sells meat,
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lac, or salt, and becomes a Sidra in three days by selling milk. YDh 3.40
contains a similar injunction with additional restrictions. MDh 10.93 says that
a Brahmin selling commodities out of desire alone (kdamatah) becomes a
Vaisya in seven nights. NSm 1.56 describes the Brahmin who continues in a
Ksatriya’s occupation out of fondness for it an “arrow back” (kandaprstha)
rejected from caste (apankteya). Similarly, MDh 11.28 and 11.30 strongly
denounce those who apply the occupational mobility rules intended for
emergencies when there is no emergency (see also MDh 12.70-12.72).

MANU, MAHABHARATA, AND THE EXPANSION
OF APADDHARMA

The MDh and MBh offer the most expansive treatments of laws for emergen-
cies. In the case of the MDh, much of this expansion treats in greater detail
themes already described. The MBF is a slightly different case. It shows some
developments similar to those found in the MD#h but also evinces a relation-
ship to the tradition of literature dealing with governance and policy (artha-
sastra or nitisastra). Unlike the other great Sanskrit epic, the Ramdyana, which
rarely uses the word dpad, and never dpaddharma, the MBh uses apaddharma
as a key narrative device and explanatory principle.

Though the main section describing the dpaddharmas in the MDh
(10.81-10.130) is long in comparison with the literature on dharma that
preceded and followed it, it largely keeps to already-established principles.
To the standard rules that a Brahmin may adopt either a Ksatriya’s or a
Vaisya’s livelihood with the usual restrictions (MDh 10.81-10.94), the MDh
adds some further rules for a Brahmin who, “remaining on his own path” (sve
pathi sthitah), does not want to pursue a VaiSya’s occupations. These rules
(10.101-10.111) expand upon GDh 7.4-7.5, which allow Brahmins to perform
their remunerative occupations “for all.” The MDh, however, focuses mostly
on receiving gifts, which can be done even from “contemptible” (garhita)
people (10.103-10.108; YDh 3.41; cf. VaDh 27.9). Nevertheless, the MDh then
points out the problems with receiving gifts relative to teaching and officiating
at sacrifices. A Brahmin may only engage in the latter two occupations for
those who have been “consecrated” (samskrta), whereas they can receive gifts
from even a lowborn Siidra. Receiving gifts is therefore regarded as inherently
more dangerous, and gleaning (uficha) or picking up (Sila) ears of corn is
considered a better option (MDh 10.112).

This section of the MDh also contains specific injunctions for non-Brahmin
varnas. In the case of the Vai$ya, MDh 10.98 merely says that he can live by the
livelihood of the Sidra. The Ksatriya can live by all the means outlined for a
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Brahmin in an emergency, but never a Brahmin’s normal occupations
(10.95-10.97). A little later, a Ksatriya is permitted to raise taxes in an
emergency, as long as he pursues his ordinary occupation of protecting the
people (10.118-10.120). MDh 10.99-10.100 stipulates rules for Siidras, who
are otherwise rarely mentioned in descriptions of apaddharma. In this case,
Siidras who cannot live by service (susriisa) to the twice-born varnas can live
by the occupations of artisans (karukarman). MDh 10.100 clarifies this to
mean that these occupations (and the Silpas, “handicrafts”) must also be in the
service of the twice-born. Both Bhar and Medh, presumably under the influ-
ence of the core principle, infer from MDh 10.99 that such occupations are
socially lower than a Siidra’s ordinary occupations. But their relative status is
unclear. GDh 10.60 and ViDh 2.14 include the “crafts” (Silpas) under the
normal occupations of the Siidra, and AS 1.3.8 the occupations of artisans
(karu). Given the tendency for Stdras, kdrus, and Silpins to be grouped
together (e.g., MDh 7.38, 10.120; AS 2.4.13), which suggests the approximate
equivalence of their social standing, coupled with the insistence in MDh
10.100 that Sadras perform such works in service of the twice-born, it seems
reasonable to conclude that little allowance was given to the Stdra to deviate
in an emergency from his normal occupation. This impression is reinforced by
the description of the Stidra’s occupations in MDh 10.121-10.129, the closing
verses of its treatment of dpaddharma, which differ little from the Stdra’s
ordinary occupations as described elsewhere (e.g. GDh 10.56-10.61).

Later Dharmasastras, however, appear to take a different view. YDh 1.120
stipulates that in an emergency a Stdra, besides being able to live by various
crafts (Silpa), may become a merchant (vanij), an occupation normally
reserved for a Vai$ya. This would seem to be another case permitting
upward-occupational mobility. Similarly, both NSm and BSm, while forbid-
ding a Brahmin to do a Sadra’s work, or a Stdra a Brahmin’s, nevertheless
allowed both to do the work of the middle two varnas, since these are
common to all (sarvasadharana, NSm 1.53-1.54 and BSm 1.7.15-1.7.16).
In commenting on YDh 3.35, Vij cites both the BSm passage and YS 1.120
to affirm that a Siidra may live by the livelihood of a Vai$ya when overcome
by adversity.

The MDh and the MBh are the first texts to describe leviratic union (niyoga)—
where a wife whose husband is incapable of having children may be
“appointed” for that purpose to a related male, usually her husband’s
brother—with the language of the laws for emergencies. This is not the
case in the earlier Dharmasitras, though they all provide some discussion of
niyoga (ApDh 2.27.2-2.27.7; GDh 18.4-18.8; BDh 2.4.7-2.4.10; VaDh
17.55-17.66; Kane II: 599-607). In 9.56 Manu proclaims he will explain “the
law for women in an emergency” (yositam dharmam dpadi; cf. MDh 9.103),
an emergency defined in 9.59 as “when the family line is about to
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disappear” (samtanasya pariksaye). Fourteen stanzas on levirate follow
(9.57-9.70), in which it is clear that the union is for procreation alone (not
sexual enjoyment).

In his commentary on MDh 9.60, Bharuci illustrates two rules of niyoga
with the MBh, in which leviratic union is a key narrative device. In the first, the
case of a woman who, though not a widow, is “appointed” because her
husband is unable to father children, is exemplified with Pandu’s “non-
widow” (avidhava) Kunti. The second illustrates the requirement that the
“appointed” woman be approached during the night with Vyasa’s manner of
approaching Vicitravirya’s widows. In the MBh episode of the latter case,
Satyavati, whose son Vicitravirya has died childless, demands that her other
son Bhisma “look to the law of emergencies” (apaddharmam aveksasva; MBh
1.97.21) and father children with Vicitravirya’s widows, since the very con-
tinuation (samtdna) of the family line is at stake. Bhisma avers owing to a vow
of celibacy he had previously taken. Eventually Vyasa is given the task to beget
children in the “fields” (ksetra) of Vicitravirya (1.99.17), and the brothers
Pandu, Dhrtarastra and Vidura result. Though the dynastic crisis has seem-
ingly been averted, it emerges again in the next generation, when Pandu,
cursed to die if he has sex, is fearful of the consequences of being childless.
He calls on Kunti to deploy a “means for engendering children in a crisis”
(apatyotpadane yogam dpadi; 1.111.22) and, in due course, she utilizes a
magical mantra given to her previously by a grateful Brahmin “in view of
the laws for emergencies” (apaddharmanvaveksaya; 1.104.6) to call upon the
gods to father children with her (and her co-wife Madri). The result is, of
course, the Pandavas.

The MBh has an entire section, known as the Apaddharmaparvan (ApDhP),
dedicated to apaddharma. This collection of twenty-seven texts running over
thirty-nine chapters (MBh 12.129-12.167) does not contain much of the
typical Dharmasastra material on dpaddharma, though this is sometimes
found elsewhere in the MBh. Rather, it explores the ways in which kings
ought to act in emergencies to ensure the health of their realms and in such
circumstances, how kings ought to behave toward their subjects, especially
Brahmins (Bowles 2007). The most famous case of the latter is the story of
Viévamitra eating the dog haunch in a drought (MBh 12.139; cf. 12.130),
which is cited in MDh 10.108. In the case of the former, the ApDhP demon-
strates a close affiliation with the AS, and with nitiédstras, such as the Pafica-
tantra, which use fables to demonstrate political strategies. In accordance
with these political traditions, the ApDhP conceptualizes its problems in
terms of the relations between weak kings and strong kings, and in terms
of restoring a state’s declining fortunes, as is evident from the opening questions
that Yudhisthira puts to Bhisma in MBh 12.129.1-12.129.3 (see also,
12.128.1-12.128.4).
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The framing of such topoi in terms of apaddharma, made explicit at MBh
12.151.34 and in the MBh’s two chapter summaries at 1.2.64 and 1.2.198,
distinguishes the MBh’s approach from that of the AS. While the AS is
expansive on how a king should respond to crises in his kingdom (Bowles
2007: 54-80), unlike the MBh and Dharmasastra it is not concerned with
“laws” in emergencies and their transcendent implications. An apaddharma
is so-called because it attends precisely to the transcendent consequences of a
person behaving in particular ways. For not following a dharma on account of
environmental or social (or otherwise) crises does not merely have “this-
worldly” implications (starvation, poverty, etc.), but also affects the future
course of an individual’s very soul. Following dharma brings with it certain
“otherworldly” benefits, namely heaven (e.g. GDh 28.52) or a better birth on
one’s return to earth (e.g. ApDh 2.2.3). Consequently, it is sometimes said that
dharma should not be pursued for “worldly” (laukika) benefits (ApDh 1.20.1),
or that it has (in Olivelle’s translation) “no tangible motive” (agrhyamanakar-
ana; ApDh 1.12.8, VaDh 1.7). At least in principle, dharma ought to be
pursued for reasons that are “unseen” (adrsta). The conclusion to the MDFh’s
section on laws for emergencies claims (10.130) that those who properly
follow the apaddharmas attain the “highest state” (paramam gatim). While
it is tempting to regard this as conventional and formulaic, MDh 11.128 asserts
that the twice-born who follows the laws for emergencies when not in an
emergency (andpadi) does not gain its fruit, and, similarly in 11.130, nor does
one substituting the secondary rule for the primary rule (see also MBh
12.159.16). In other words, the dharmas for emergencies, when properly
pursued, are subject to the same rewards as the dharmas observed in normal
times. One’s spiritual fortunes are thereby preserved from the ravages of
the contingencies of emergencies. An dpaddharma, therefore, retains the
transcendental aspect of following a righteously prescribed practice, while
also allowing for a breach of the normative code when circumstances
abrogate it.

The MBh, unlike the AS, explores the problems of kingship not merely in
terms of the restitution of the realm, but also in terms of the otherworldly
consequences for the royal actor in light of the actions he has had to perform
to bring about this restitution. The principal cipher for such concerns is King
Yudhisthira, who repeatedly raises anxieties about the violence both inherent
to the warrior’s duties and ensuing from the Mahabharata war (see e.g.
Fitzgerald 2004a: 86-142; Bowles 2007: 133-54). In response, Vyasa promises
Yudhisthira he will be cleansed of stains resulting from the war by performing
an asvamedha as a prayascitta (MBh 12.32.23-12.32.24, 12.34.26), reflecting
recommendations following periods of abiding by apaddharmas. The MBHR’s
fifth book, the Udyogaparvan (“Book of the Effort”), in which the two sides
prepare for battle, frames the conflict itself in terms of the language of
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apaddharma. Yudhisthira, in response to Samjaya’s recourse to dharma to
dissuade him from war, suggests he learn something about the “laws for
emergencies” (MBh 5.28.3). Subsequently, the various embassies sent to
Dhrtarastra’s court to sue for peace are sprinkled with remarks on avoiding
and overcoming emergencies. Finally, with the battle now inevitable, Vaiam-
payana describes Yudhisthira, “skilled in the meaning of the laws of emergencies”
(apaddharmarthakusala), calling together his allies to share their plans. The
“laws for emergencies” in such cases clearly pertain to the violence of warfare.

The idea underpinning dpaddharma, “law during emergencies,” first
appears in the Dharmasutras as a way to ameliorate problems arising when
circumstances render normative occupations unviable, especially in the case
of Brahmins. The prescribed solution is to permit conditional occupational
mobility. The MDh and the MBh introduce the term dpaddharma and broaden
the basic thrust of the Dharmasitras. The MDh applies the core principle to all
social groups, as is sometimes the case with post-MDh Dharmasastra. Further,
both the MDh and MBh apply the idea of “law during emergencies” to the
practice of leviratic union, the emergency in this case being the lack of a child.
And, finally, the MBh extends the same notion to problems associated with
political violence.
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King
rajadharma

Mark McClish

In A History of Indian Political Ideas, U. N. Ghoshal distinguishes between
two approaches to statecraft in ancient India. The first is followed by the
expert tradition on governance (niti; arthasastra) and it characterizes its
greatest extant text, the Arthasastra of Kautilya, which “concerns itself as a
rule with the inductive investigation of the phenomena of the State” (Ghoshal
1959: 82). The second approach, found in Dharmasastra (and elsewhere), is
the tradition of rajadharma, “the law(s) for kings,” which “deals with the same
as an incident in a comprehensive scheme of class duties deriving their source
primarily from the eternal Vedas” (82). Although both address the “public
functions of the king” (82), the former is characterized by its singular com-
mitment to the techniques of statecraft that will bring worldly success to the
king, while the latter conceptualizes all of this within the soteriological frame-
work of the “Whole Duty of the king,” strongly shaped “by the ideal of the
highest good of this individual” (82).

In this light, rajadharma appears as a fundamentally theological category
whose primary value is to subordinate niti to dharma. The religious world of
Dharmasastra provides a general set of soteriological mechanisms and goals,
and the technique of statecraft ultimately becomes a means of the king’s
salvation within that framework. This theological perspective is hardly absent
in contemporary scholarship, as when Kane essentially denies that the niti
tradition existed apart from Dharmasastra, arguing, “Arthadastra...is...
properly speaking a part of dharmasastra” (III: 8). There are two implications
of this position. The first is historical, and it understands niti/arthasastra
to have evolved out of an earlier and more comprehensive Dharmasastra
tradition. The second is interpretive. When K. V. Rangaswami Aiyangar defends
the “traditional approach to the study of Dharmasastra and Arthasastra” as
uniquely able, for its part, to provide “for a correct comprehension of the
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Hindu ideals of life” (1941c: xv), he means that we must understand that the
theology of rajadharma in its mature form is always already present in the niti/
arthasastra literature (1941c: 12), most precisely in those cases where the plain
meaning of the text controverts just such an assumption.

In fact, the niti tradition did not evolve out of the dharma tradition. Rather,
the latter made a practice of appropriating material from the former through-
out the classical period.! What is more, it seems that this niti tradition
originally did not subscribe to the values and priorities of Dharmasastra and
that the ideals of rajadharma as “the whole duty of the king” were absent in
the early niti tradition.

THE “THE LAWS FOR KINGS”: AN OVERVIEW

With the exception of Narada and Parasara, all extant dharma texts from the
classical period possess sections on rajadharma. These tracts are, in the main,
given to technical niti instruction. Surprisingly, however, there are few direct
references to rajadharma in the tradition. Most occurrences, in fact, are in the
plural (rdjadharmas), and they refer not to the soteriological or ethical dimen-
sions of kingship, as might be expected, but serve simply to mark these tracts.
So, the Apastamba Dharmasitra, our earliest extant dharma text, states
toward the end:

vyakhyatah sarvavarnanam sadharanavaiSesika dharmah | rajhas tu visesad
vaksyamah ||

We have explained the general and specific dharmas of all the varnas. Now, we
will explain those specific to the king. (ApDh 2.25.1)

What follows, running from 2.25.2 through 2.29.10, is primarily a tract on niti:
techniques of statecraft. Likewise, The Manava Dharmasastra uses the term
rajadharmas twice, once to introduce (7.1) and once to conclude (9.324) a
long tract mostly taken up with niti.* The Visnu Smrti begins its discussion of
niti with atha rajadharmah, “Now, the laws for kings” (3.1). In all of these
cases, it is the aggregate of techniques for statecraft that are invoked, rather
than its soteriological aspects specifically (discussed below).?

! See, e.g., Samozvantsev (1980-1); Vigasin and Samozvantsev (1985); Mirasdar (1996).

% Note that at 9.325 these are also called the “rules of action for the king” (. .. karmavidhir
ukto rajiah . ..).

* Compare also the discussion of the king’s duties in the Yajfiavalkya Dharmasastra, which is
entitled rajadharmaprakarana and is based on the Arthasastra, as well the Manava Dharmasas-
tra. A verse from the reconstructed Katyayana Smrti (946) tells us that the rajadharmas are one
of the things included under the heading of prakirnaka, “miscellany.” The term rajadharma
occurs only once in the singular, in a verse also attributed to Katyayana (5), where Brahmanas
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These rajadharma tracts vary in length, content, and detail. Here is an
outline the relevant passages from the Dharmasitras:

Apastamba
varnadharma (2.10.6; 2.10.12-2.11.14)

o ksatriyadharma (2.10.6)
« king’s duty to enforce varna (2.10.12-2.11.4)

rajadharma (2.25.1-2.29.10)

« royal fort (25.2-25.14)
o construction
o ritual observances
o lodging Vedic scholars
m king’s modesty
m provision for needy
o gambling hall
m officials at gatherings
o security, administration, taxes (25.15-26. 17)
o protection from thieves
o gifts to Brahmanas
o protecting Brahmana property
o villages/town officials
o taxes
o law (26.18-29.10)
o sexual crimes
o assault and theft
o rights of owners
o king’s obligation to punish
o property in marriage
o adjudication of disputes
o witnesses

Gautama

rajadharma I (10.7-10.48)

o duties of the king (7-12)

o protection of creatures

o just punishment

o support for Brahmanas and others
o war (13-23)
« taxes (24-35)

are instructed to educate the king “in rdjadharma” (rajadharme). Other references to the dharma
or svadharma (sg.) of the king are discussed below.
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o property (36-48)
o found property
o legitimate ownership
o treasure troves
o recompense for theft
o property of minors

rajadharma 11 (11.1-13.31)

o royal conduct (11.1-11.18)
o Brahmana supremacy
o royal virtues
o inferiority to Brahmins
o enforcing varnadharma
o appointing Brahmana priest, ritual obligations, and astrology

o law (11.19-13.31)
o sources of law
o legal procedure

punishment

enforcing varnadharma

assault

o theft I

o owner and herds

o disobedience

o gleaning

o interest on loans

ownership

debts

deposits

theft II

o punishment

o pardons

o witnesses

o o o

o

o o o

Baudhayana
rajadharma (1.18.1-19.16)

« protection of subjects (18.1)
 varnadharma (2-6)

« obedience to purohita (7)

o war (9-13)

o taxes (14-15)

« property (16)

o law (18.17-19.16)
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o exemption of Brahmanas from capital punishment
o murder and killing
o witnesses

Vasistha
rajadharma 1 (1.39-1.46; 2.1-2.3)

« obedience to Brahmins, king rules accordingly (39-41)
o taxes I (42-46)
e varnas (2.1-2.3)

rajadharma 11 (16.1-16.37)

e law I (16.1-16.37)
o procedure
o social position determines offense
o property
o [king’s retinue]
o witnesses

rajadharma 111 (19.1-19.48)

o special duties of king (1-6)
o enforcing varnadharma (7-8)
« assault (9-10)
o protection of trees (11-12)
o administrative misc. (13-16)
o ferries (17-25)
o taxes I (26-8)
» maintenance of dependents upon death of king (29-34)
« protection of impotent/mad (35-6)
o taxes II (37)
o law II (38-48)
o guilt and sin

Despite a degree of variability (e.g., topics such as forts and ferries are not
found everywhere), we find a great deal of continuity between these discus-
sions. A few topics are found in all of these treatments: war, taxes, property,
theft, and, above all, law (see the vyavaharapada chapter). What is not clear
from this chart is the uniformity of the tradition with respect to many of the
rules and principles underlying these discussions, such as the king’s obligation
to make good stolen property, Brahmanical exemptions from punishment and
seizure, or righteous rates of taxation. On the whole, we have clear evidence of
a continuous and coherent tradition of technical rules for statecraft. So, what is
the origin of these rules in the Dharmasitras?



262 Mark McClish

Let us look more closely at the earliest of the Dharmasatras, that of
Apastamba, and how its instructions to the king relate to the rest of the text.
ApDh 2.25.1, cited above, signals the end of one discussion and the start of
another. The latter is mainly a niti tract (2.25.1-2.29.10), while the former is
characterized as “the general and specific dharmas of all the varnas,” and it
comprehends all of the preceding material comprising the Dharmasitra
(1.1-2.24). As varnadharma (and, later, varnasramadharma) is often synonym-
ous with the instructions of Dharmasastra themselves, so it seems likely that this
passage marks what was originally the end of the text. Even if this speculation is
not borne out, ApDh 2.25.1 nevertheless calls attention to the fact that most of
Apastamba’s treatise is entirely unconcerned with rajadharma altogether
(Mirasdar 1996: 288). The exception to this would be the limited attention
paid to the king as Ksatriya in the presentation of varnadharma. He is instructed
there not merely as member of his varna, but as possessing a special duty to
enforce varnadharma itself (2.10.12-2.11.4). Likely, this is the original context
and limit of any independent focus on kingship in the earliest tradition.

All of this becomes particularly salient when we consider the great likelihood
that there existed, already in the time of Apastamba, a vibrant, independent niti
tradition. We possess an authentic representative of that tradition in the Artha-
sastra of Kautilya. Although its traditional ascription to the beginning of the
Mauryan period (which would date it to before Apastamba; see Olivelle in Lubin
etal. 2010) is almost certainly erroneous, it was most likely composed only a
century or two after Apastamba (Olivelle 2013: 29). Its sheer complexity and
high degree of development on many, varied points of statecraft imply an earlier
niti tradition or set of traditions. Given also that monarchies and empires had
existed in South Asia already for many centuries at that point, the existence of a
commensurate statecraft tradition seems a certainty.

Though we know little of the niti tradition before the Arthasastra, we have
no reason to assume that it is not generally representative of the teachings
circulating already in Apastamba’s time. What we find in the Arthasastra,
therefore, is of great importance to understanding the early niti tradition, as
long as we keep in mind that it has its own complex textual history. This will
be considered below when we examine the values and priorities of the original
Arthasastra. But for the present, it is important only to gain a general sense of
the topics discussed by the text:

Arthasastra

o domestic administration (books 1-5)
o the king
m training princes
m appointing ministers
m spies and spying
m counsel
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envoys
protecting the king
daily activities
the royal palace
o settling the land
o building fortified cities
o appointment of bureaucracy
o law and order
m city manager
m judges and law (vyavahara)
m “clearing thorns”
o techniques for rule
o components of the state (6.1)
« international relations (6.2-13.5)
o foreign policy
o calamities to the state
o the march to war
o battlefield warfare
o policy against republics
o advice for weak kings
o taking an enemy fortress
« occult practices (14)
« technical elements of the text (15)

Here, we see that the Arthasastra comprehends most, if not all, of the topics
found in the niti passages of the Dharmasiutras. What is less clear from this list
is how much more detailed and sophisticated their treatment is in the Artha-
Sastra. As an imperfect index of this, we can compare the number of sttras: the
Arthasastra is more than twenty-eight times as long as Gautama’s passage on
niti. This difference is reflected in both its greater number of topics and its
much greater detail and specificity.

Proving the direct influence of the Arthasastra on Apastamba does not
appear to be possible now, but it is worth noting that Apastamba treats three
major topics (the royal fort; security and administration; and law) in more or
less the same order as the first half of the Arthasastra. As for the Gautama
Dharmasutra, however, the direct influence of the Arthasastra (or a similar
text) is easier to demonstrate. Gautama discusses the king’s duties in two
adjacent, but distinct tracts (10.7-10.48; 11.1-13.31). The former is embedded
in a discussion of varnadharma. The latter is clearly an independent treatment
of kingship, and it begins:

raja sarvasyeste brahmanavarjam || sadhukari syat sadhuvadi || trayyam anvik-
sikyam cabhivinitah || Sucir jitendriyo gunavatsahdyopayasampannah || samah
prajasu syat || hitam casam kurvita || (GDh 11.1-11.6)
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The king rules all except Brahmanas. He should be righteous in deed and
speech. He should be well trained (abhivinita) in the Triple Veda (trayi) and
Investigation (anviksiki). He should be pure, with his senses under control
(jitendriya), and furnished with virtuous assistants and policies. He should be
impartial to his subjects. And he should bring about what is beneficial to them.

While this may seem like relatively basic advice for a king, we have good
reason to see it instead as a digest of more sophisticated instructions. For
example, Gautama uses the phrase trayyam anviksikyam cabhivinitah (11.3).
The first two terms, trayi and dnviksiki are the same terms used in the
Arthasastra when it presents the four vidyds (“sciences”) that serve as
the basis for the king’s instruction (the Arthasastra also includes vartta,
“economics,” and dandaniti, “governance”) (1.2-1.4). In the next chapter
(AS 1.5), Kautilya gives explicit instructions that the king receive “training”
(vinaya; past participle: vinita) in these very topics.* And following directly
upon this (at AS 1.6-1.7) are instructions on indriyajaya (“control of the
senses”): one who has attained this is jitendriya (one whose senses are
under control”). Finally, AS 1.9 discusses the various qualities (gunas) to be
desired in the king’s ministers (1.9.1-2), pacing Gautama’s reference to guna-
vatsahdya. The close correspondence in this progression of topics and terms
between the two texts cannot be a coincidence. Moreover, as mentioned above,
this passage begins an independent tract on niti (11.1-13.31), distinct from the
preceding discussion of kingship in the context of varnadharma (GDh
10.7-10.48), just as the cognate topics begin the Arthasastra. All of this leads
to the conclusion that someone has here, in the context of varnadharma,
found reason to add further instructions for the king based in part on the
Arthasastra or on a text that began with the same topics in the same order. It is
most parsimonious to conclude that the source was the Arthasastra itself, as it
is sufficient to explain at least these sitras and does not require us to posit the
existence of a hypothetical lost text.”

Although it is difficult to detect any direct influence of the Arthasastra (or a
similar text) on the later Dharmasutras, it is beyond doubt that the Dharma-
gastras of Manu (McClish 2014) and Yajiavalkya (Tokunaga 1993) drew
extensively from it. The Narada Smrti does not possess a section on rdjad-
harma, but we do find one in the Vaisnava Dharmasastra, which drew, at

4 In fact, we see a parallel formulation describing the king’s purohita at AS 1.9.9, who is to be,
among other things, dandanityam . . . abhivinita, “well trained in dandaniti,” the most important
of the four vidyas in the Arthasastra.

® There also seems to be some agreement in the legal code presented by Gautama and that of the
Arthasastra. Gautama discusses, in this order, damage caused by animals (12.19-12.26), the failure
to follow what is prescribed (12.27), gleaning (12.28), interest rates (12.29-12.36), ownership
(12.37-12.39), debt (12.40-12.41), and deposits (11.42). Compare this with the progression of
similar topics in the Arthasastra: damage to grazing land, etc. and nonobservance of convention
(3.10), debts (3.11), and deposits (3.12). While the progression is not exact, it is highly suggestive.
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least, on Manu and Yajiiavalkya (Olivelle 2009a: 22-6). Outlines of these
sections are given here:

Manu (7.1-9.325)

o prolegomena (7.2-35)
o origin of the king
o on punishment (danda)
o proper conduct
« personal cultivation (7.37-53)
o training
o control of senses
o vices
« appointing officials (7.54-68)
o counselors
o Brahmana counselor
o ministers
o envoy
« royal fort (7.69-7.76)
 marriage (7.77)
o appointing priests (7.78-7.79)
« appointing collectors and supervisors (7.80-7.81)
« honoring Brahmanas (7.82-7.86)
« rules of war (7.87-7.98)
« misc. advice (7.99-7.113)
« governing the state (7.114-7.126)
o taxes (7.127-7.139)
o adjudicating lawsuits; law I (7.140-7.141)
o protecting subjects (7.142-7.144)
« morning routine/taking counsel (7.145-7.155)
« international relations (7.156-7.215)
o political theory
o six-fold strategy
o war
o victory
o misc. (on political strategy)
« afternoon routine (7.216-7.222)
o evening routine (7.223-7.225)
o law (vyavahdra) 11 (8.1-9.250)
o “clearing thorns” (9.251-9.293)
 misc. (on the kingdom) (9.294-9.297)
 misc. (on the king) (9.298-9.312)
o protecting Brahmanas (9.313-9.323)
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Yajiiavalkya (1.305-1.363)

o personal qualities and training (305-7)
« appointing counselors (308)

« appointing purohita (309)

« appointing priests (310)

o gifts to Brahmanas I (311-16)

o settling countryside/building forts (317)
« appointing ministers (318)

o gifts to Brahmanas II (319)

« rules of war (320-2)

o daily routine/state affairs (323-9)

« protecting subjects/punishment/non-oppression (330-338)
« ruling according to local custom (339)
« guarding counsel (340)

o international relations (341-4)

« effort and fate (345-7)

« alliances (348)

« constituents of the state (349)

« punishment I (350-5)

o law (356)

« weights and measures (357-60)

« punishment II (361-3)

Visnu (3.1-14.5)

o general duties (3.1-3.3)

o settling territory/forts (3.4-3.6)

« government officials (3.7-3.21)

« taxes (3.22-3.32)

o constituents of kingdom (3.33-3.34)
« spying (3.35-3.37)

« international relations (3.38-3.39)

o military campaign (3.40-3.41)

o victory I (3.42-3.43)

 warrior ethic (3.44-3.46)

« victory II (3.47-3.49)

o righteous conduct I (3.50-3.54)

o property/treasure (3.55-3.67)

« counteracting calamities (3.68-3.69)
« appointing chaplain (3.70)

« appointing aides (3.71)

o adjudicating lawsuits (3.72-3.74)

o righteous conduct II (3.75-3.80)
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o giving to Brahmanas (3.81-3.84)
o protecting the king (3.85-3.88)

o righteous conduct III (3.89-3.90)
 punishment (3.91-3.96)

« gaining fame (3.97-3.98)
 weights/measures/currency (4)

o law: crimes and punishments (5)
o law: debt (6)

o law: evidence (7)

o law: witnesses (8)

o law: ordeals (9-14)

Manu’s treatment of the rdjadharmas is unique in that it represents the
most intensive presentation on the topic within the classical dharma literature,
including the first wholesale inclusion of the vyavaharapadas (8.1-9.250; see
the vyavaharapada chapter). With the exception of vyavahdra, which Manu
isolates and treats in great detail, his presentation of the rajadharmas repre-
sents a dramatic condensation of the Arthasastra, with a few additional tracts
added from other sources (McClish 2014). This underlines the extent to which
vyavahdara has always been the chief interest of Dharmasastra jurists within
rdjadharma. Emphasis on the rdjadharmas fades considerably after Manu.
The Yajravalkya Dharmasastra presents much of the same rdjadharma
material as Manu in even more condensed form as a subtopic within acara
(“conduct”). Visnu is rather more in the model of Manu, albeit also more
condensed. Other smrti texts, however, show very little interest in statecraft. In
the Narada Smrti, only vyavahara is treated, and any trace of niti is reduced
to procedural rules for the king as judge, as well as a few rules for punishment
in the section on prakirnaka. The lost texts of Brhaspati and Katyayana appear
to have followed Narada’s model.

Having reviewed all of this, it is clear that niti cannot be considered an
outgrowth of the dharma tradition. On the contrary, it appears to have been a
vibrant independent tradition, and rdjadharma in the Dharmasastra appears
to be mostly based (either directly or indirectly) on that niti tradition. While
thinkers like Manu certainly made original contributions, whether by adapting
the Arthasastra to their needs or introducing other material, we find, overall,
that the teachings on niti found within the Dharmasastra appear (with the
exception of vyavahara) highly derivative.

“THE WHOLE DUTY OF THE KING”

Where Dharmasastra does appear to have deviated from the niti tradition is in
the promulgation of ideas about the ethical and soteriological frameworks of
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kingship. The emphasis on “the whole duty of the king” grows over time in the
dharma tradition, cresting, as with so many other things, in the Manava
Dharmasastra. From the beginning, it is varnadharma that provides the
conceptual context. In all presentations of varnadharma in the dharma
literature, ksatriyadharma bears, in fact, a specific relation to the king beyond
the class. So in Apastamba, we find that Ksatriyas are charged with danda and
yuddha, “punishment and war” (2.10.6), the former a duty specifically of the
king. Similarly, Baudhayana: “In Ksatriyas, Brahman placed his strength along
with the duties of studying, offering sacrifices, giving gifts, using weapons and
protecting the treasury and creatures, for the enhancement of dominion
(ksatra)” (1.18.3; tr. after Olivelle 2000).

Gautama, foreshadowing the technique of Manu, uses his discussion of
varnadharma to expatiate more extensively on rajadharma: his first tract on
rajadharma effectively replaces an expected discussion of ksatriyadharma
(10.7-10.48). Vasistha, in his third tract on rajadharma, speaks explicitly of
the svadharma of the king (19.1), which he identifies as the protection of
creatures (rdajiiah palanam). This is in agreement not only with one of the
duties of ksatriyadharma (2.17) as Sastrena prajapalanam, “protecting his
subjects by weapon” (cf. 3.24-3.25), but is also often the duty foregrounded
when the king’s obligations are specifically mentioned (as at GDh 10.7; BDh
1.18.1). Often, this duty is linked to the king’s acceptance of taxes (BDh
1.18.1; MDh 7.144; YDh 1.331). Manu, as is well known, structures most of
his text as rules for each of the four varnas. His discussion of rdjadharma
occurs in the place of ksatriyadharma, which, in fact, forms there a subtopic
of rajadharma. In all, then, we see a process whereby the niti rules, external
to varnadharma in Apastamba, come to be fully integrated within Dharma-
$astra through varnadharma, with which kings of old bore a special rela-
tionship in Brahmanical thought as enforcers of the duties of each class
(ApDh  2.10.12-2.11.4; GDh 11.29-11.31; BDh 1.18.1-1.18.8; VaDh
1.39-1.41; etc.).

The entirety of niti teachings can be integrated theoretically within rdjad-
harma as the set of practical means for achieving “the protection of creatures,”
a charge providing wide latitude with respect to both tactics and morality. But,
within this syncretic concentration of all royal activities under rajadharma
certain duties receive particular emphasis. So, for his part, Gautama relates a
more extensive set of obligations:

rajiio "dhikam raksanam sarvabhiutanam || nyayyadandatvam || bibhryad brah-

mana chrotriyan || nirutsahams cabrahmanan || akarams ca || upakurvanams ca

|| (GDh 10.7-10.12)

In addition, for the king: protecting all creatures and just punishment. He should

support Brahmanas who are $rotriyas, non-Brahmanas who are indolent, those

exempt from taxes, and students.
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Other duties are discussed elsewhere with respect to their soteriological
consequences. For example, the enforcement of varnadharma, interpreted as
part of the king’s duty to protect creatures, is said to win a king heaven or both
worlds (e.g., ApDh 2.10.12-2.11.4; ¢f. MDh 7.89). Kings are instructed fre-
quently to make gifts to Brahmins, which are said to lead to heaven or rewards
after death (e.g., ApDh 2.26.1; MDh 7.84-86). Manu also emphasizes the king’s
duty to fight: “When kings fight each other in battles with all their strength,
seeking to kill each other and refusing to turn back, they go to heaven” (7.89 tr.
Olivelle 2005a). Other duties bringing rewards for kings on this model include
protection from thieves, protection of property, just punishment (e.g., YDh
1.355), and just adjudication (e.g., NSm Ma 1.65). It would appear that the
otherworldly benefits of activities such as these, however, do not require any
soteriological mechanisms unique to the king. He benefits simply because they
are his dharma and link him to both local and transcendental networks of
reciprocity: “By protecting those who follow the Arya way of life and by
clearing thorns, kings devoted to the protection of their subjects reach the
highest heaven. When a king collects taxes without suppressing thieves, on the
other hand, it will cause an upheaval in his realm and he will be cut off from
heaven” (MDh 9.253-9.254 tr. Olivelle 2005a).

Hence, the soteriology of rdjadharma conceived in this manner can be fully
explained by the more general consequences of dharma, namely that through
observance of duty “one wins both worlds” (e.g., ApDh 1.20.5-1.20.9; 2.29.14)
or one attains higher or lower rebirths (e.g., ApDh 2.2.2-2.2.7; esp. MDh 12;
KatSm 9). In a few places, however, special soteriological or religious mech-
anisms seem to apply to kings, typically involving specific kinds of transitivity
between the king and subjects. For instance, we have the well-known principle
that the king partakes in merits of his subjects (e.g., GDh 11.9-11), as well as
the sin of any criminal whom he fails to punish (e.g., ApDh 2.28.13; GDh
13.11). This is likely related to the more general notions of sin and guilt by
association or enabling, but other transitive principles might be unique to
kings. One possibility is found at MDh 9.246-9.247, where we learn that when
a king does not accept the fines of wrong-doers, the people of his realm will
live long lives; crops ripen; children do not perish; and none are born with
deformities. Similarly, Manu tells us: “When a man is killed in battle by the
enemy as he turns tail frightened, he takes upon himself all the evil deeds
committed by his master; while any good deeds that a man killed as he turns
tail has stored up for the hereafter, all of that his master takes from him”
(7.94-7.95 tr. Olivelle 2005a; cf. YDh 1.321). It is not immediately clear that
this can be easily explained by the generic metaphysics of dharma.

No classical jurist reflected more on the religious status of the king than
Manu, who argues that kingship is a divine institution, the first king having
been created out of the “eternal particles from Indra, Wind, Yama, Sun, Fire,
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Varuna, Moon, and the Lord of wealth,” all divine kings (7.3-7.4, tr. Olivelle
2005a). He continues:

Because the king was fashioned out of particles from these chiefs of the gods, he
overpowers all beings by reason of his energy. Like the sun, indeed, he burns eyes
and minds; no one on earth can bear to gaze upon him. He is Fire, he is Wind, he
is the Sun, he is the Moon, he is the King of the Law (Yama), he is Kubera, he is
Varuna, and he is the Great Indra—by reason of his power ... After examining
truthfully the task to be accomplished, his own strength, the time, and the place,
he assumes in turn every aspect in order to fully implement dharma; he, in whose
benevolence lies Padma, the goddess of prosperity, in whose valor lies victory,
and in whose anger lies death—for he is made from the energies of them all.
(MDh 7.5-7.7; 10-11; tr. after Olivelle 2005a)

While this provides neither religious praxis nor soteriological goals exclusive
to the king, it does establish his as a sacred office and a sacred power. The king
channels Brahman in the form of punishment (danda) to preserve order in the
world. This awesome power is to be used with great care, and many virtues are
required for its constructive application. Otherwise, “the king who is lustful,
partial, and vile is slain by that very danda” (7.27, tr. after Olivelle 2005a), in
other words, punishment itself slays the king who disobeys dharma. Thus,
sacred law—dharma—provides the force necessary to contain the potential
chaos residing within the divine power of violent destruction. The king’s
capacity for peace and violence extends even to the gods (7.29), and this also
raises the soteriological stakes for him.

Just as royal activity is sometimes equated with the sacrifice (e.g., VaDh
19.2; YDh 1.355-56), so Manu uses the model of the vow (vrata) further to
depict statecraft itself as a religious activity:

Krta-age, Treta-age, Dvapara-, and Kali-age—the king’s activities constitute all
these; for the king is said to be the age. When he is asleep, he is Kali; when he is
awake, he is Dvapara; when he is ready to undertake operations, he is Tret3; and
when he is on the march, he is Krta.

The king should follow the energetic activity of Indra, Sun, Wind, Yama,
Varuna, Moon, Fire, and Earth. As Indra showers rain during the four months
of the rainy season, so the king, following the Indra-vow, should shower delights
upon his realm. As Sun extracts water through its rays during the eight months,
so the king should constantly extract taxes from his realm; for this is the Sun-vow.
As Wind moves about infiltrating all creatures, so the king should infiltrate with
his mobile spies; for that is the Wind-vow. As Yama, when the time has come,
holds friend and foe alike in his grip, so the king should hold his subjects in his
grip; for that is the Yama-vow. As we see people bound with fetters by Varuna, so
the king should capture criminals, for that is the Varuna vow. When his subjects
are as delighted in him as are people when they see the full moon, that king is
observing the Moon-vow. When the king is always inflamed and ablaze against
evil-doers and crushes evil rulers of border districts, tradition calls it the Fire-vow.



King: rajadharma 271

The Earth supports all creatures equally; when a king supports all creatures in the
same mannet, he is observing the Earth-vow. (MDh 9.301-9.311, tr. Olivelle 2005a)

Here, the successful performance of the several dimensions of kingship is seen
as a set of mighty vows equal to the great religious vows undertaken by human
savants and gods alike. While this is in keeping with Manu’s conception of
kingship as a divine institution, it does not yet entertain the divinization of the
king himself. Such encomia are, however, not standard for the royal soteri-
ology of early Dharmasastra.

CONCLUSION

Opverall, a relatively consistent impression of rajadharma as “the whole duty of
the king” emerges in the dharma tradition. It will be useful, then, to return to
the Arthasastra in order to question whether these conceptions were also
operative in the early niti tradition. As has been argued elsewhere (McClish
2009; Olivelle 2013), the extant Arthasastra is the result of a redaction that
brought Dharmasastric material into the text. The original text, however,
seems not to have dwelt much on the ethical or soteriological aspects of
kingship. Where we do find expressions of royal soteriology in keeping with
the dharma literature in the extant text, it is usually in sections dated to the
text’s redaction, often in the verses at the end of each chapter. Without
pushing the evidence too far, then, it is yet clear that the soteriology attending
the concept rdjadharma was largely, if not wholly, absent in the early
Arthasastra.

It is worth reflecting for a moment on how to understand the original
Arthas$astra’s silence on the matter. For, we know from earlier Vedic texts that
the practice of kingship was already understood within Brahmanical culture
to carry specific soteriological consequences. Does the Arthasastra’s silence
indicate that its author rejected rajadharma or did he merely consider his own
work to be a distillation of the purely technical dimensions of kingship?
Although we cannot know for certain, the former seems more likely. For, we
find a thoroughgoing empiricism informing the advice of the original text,
evident most clearly in the argument that royal policy is undertaken entirely
within the knowable realm of manifest cause and effect (see 6.2.6-6.2.12). It
follows from this that there is no place in the development of policy for
consideration of invisible agencies or mechanisms (cf., interestingly, MDh
7.205; YDh 1.345-1.347). Religion is present in the original text, but primarily
as part of the king’s stratagems to manipulate his subjects and enemies. Just
such an approach is attributed in a later passage to the Barhaspatya school:
samvaranamatram hi trayi lokayatravida iti, “Vedic scripture is merely a cloak
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for one who is wise in the ways of the world” (1.2.5). Kautilya rejects this
position in the extant text, yet it seems an apt description for the original
treatise.

Finally, it must be noted that, on the balance, rdjadharma as “the whole
duty of the king” is articulated to a far greater extent in the Mahabhdarata than
in the classical dharma literature. The term rdjadharma, for instance, occurs
sixty-four times in the Mahabharata, with the meaning of “the law(s) for
kings.” Thirty-eight of these, many more occurrences than we find in all of the
classical dharma literature, come in the Rajadharmaparvan, which gives the
dying Bhisma’s instructions to Yudhisthira on kingship. Although most of
these uses, like those in the dharma texts, refer mainly to niti instructions, a
fuller sense of rajadharma as “the whole duty of the king” yet emerges there.
For, we are told explicitly that following rajadharma leads to the winning of
both worlds (12.21.16), and its loss leads to chaos (12.65.24). It is able to cast
out evil activities (12.56.7) and is soteriologically comparable with renunci-
ation (12.65.3). And, in addition to its many other merits, we read also that it is
the final refuge of all creatures (12.56.3), the support of trivarga (12.56.4), and,
as the support of all other dharmas, the oldest of dharmas (12.65.12). In the
Mahabharata as a whole, the religious dimensions of rajadharma come to
the fore in the person of Yudhisthira. A full appreciation of rajadharma in the
dharma literature, therefore, requires attention to the context provided by
the epics, as well as the Puranas, two places where rdjadharma undergoes
further development.
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Punishment
danda

Mark McClish

In Indic thought, the danda (“staff” or “scepter”) is a symbol of the capacity to
inflict harm. It was associated in particular with the king, as defined by his use
of violence in the practice of governance. The term is usually translated as
“punishment,” although it has a somewhat broader semantic range. Within
Dharmasastra, danda is the ultimate worldly means of enforcing the norms of
dharma. The king’s role in the legal system, from this perspective, is shaped by
his right and obligation as dandadhara (“wielder of the staff”) to punish those
deemed deserving of punishment under the law or who fail to perform their
ascribed penances. The threat and actualization of his violence serves to put
the law “in force.” At the same time, the king’s danda represents his raw ability
to dominate others by force and is the fundamental source of his political
power. By submitting it to considerations of expedience (artha) and lawfulness
(dharma), danda is rendered a productive force for effective governance and
further enhancement of the king’s power.

In this way, danda stands at the intersection of the political and the legal,
the normalization (in a literal sense) of domination, where coercive violence
becomes just punishment. An analysis of punishment, therefore, is an ideal
place to explore how relations of domination (including, but not limited to,
the king) were articulated and legitimized within the legal imagination of
Dharmasastra. And in respect of this, there are two primary questions: Who
could punish? And who was immune from punishment? Of these, the latter
is far more complex, inseparable, as it is, from the dynamic contours of
a penology characterized by differential punishment based on status. The
application of punishment, whether harshly, lightly, or not at all, was shaped
not only by the prejudices of a deeply inegalitarian society, but also by issues
such as sovereignty, worth, and personhood. The former question—who may
punish?—is better suited to the present context and addressing it will, at least,
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shine some light on the political community imagined within Dharmasastra as
revealed by the recognition of the right to punish and its limits.
We read in the Naradasmrti:

gurur atmavatam $asta Sasta raja duratmanam |

atha pracchannapapanam $asta vaivasvato yamah || (NSm 19.57)

The guru is the punisher of the self-possessed; the king is the punisher of
the wicked;

And Yama Vaivasvata is the punisher of those who conceal their sins.

This verse is probably an aphorism that circulated in legal circles and beyond
(¢f. VaDh 20.3). It identifies three “punishers” (sastrs, a term that can also
mean “teacher”) of men: their guru, their king, and the god of the dead, Yama,
himself a king. Now, this verse does not use the technical term danda
(“punishment”), and the guru’s punishment likely refers to prayascitta,
which forms an independent and restricted domain within the greater legal
world of Dharmasastra. Yet, the verse is clearly conceptualizing punishment in
the widest scope. So, while it should not be read as a constitution delegating
the power to punish, it serves nevertheless as a useful entry point into the
multipolar world of punishment in the legal imagination of the Dharmasastra
literature, where two figures, the king and the teacher, predominate.

In Indic thought, the king was uniquely associated with the power of
punishment. Manu goes so far as to equate punishment with the king himself
(MDh 7.17). One of his epithets in this regard was dandadhara, “the wielder of
the staft” (e.g., NSm Ma 1.2), and among his sacred duties (ra@jadharmas),
along with waging war and protecting living beings, was his obligation to
punish those deserving of punishment (e.g., ApDh 2.10.6; GDh 10.7-10.8).
When the texts invoke punishment for offenses, often in the context of
vyavahara (litigation in state courts), it is to the king that they appeal. As
Manu states:

anubandham parijfidya desakalau ca tattvatah |

saraparadhau calokya dandam dandyesu patayet) || (MDh 8.126)

He [i.e., the king] should inflict punishment on those deserving punishment only
after he has fully ascertained the proclivity, as also the time and place, accurately,

and considered carefully the ability of the criminal and the severity of the crime.
(Tr. Olivelle 2005a)

Kings stood at the apex of the political system and they were generally
considered immune from accusations and punishment by worldly agents
(e.g» NSm 15-16.21). So, how was royal wrongdoing recognized and addressed?
There is provision in the literature for kings paying fines for their misdeeds. In
Manu we read:

karsapanam bhaved dandyo yatranyah prakrto janah |
tatra raja bhaved dandyah sahasram iti dharana || (MDh 8.336)
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In a case where an ordinary person is fined 1 Karsapana, the king should be fined
1,000—that is the fixed rule. (Tr. Olivelle 2005a)

This rule, however, raises a vexing issue. Who possessed the authority to
determine that a king was guilty of an offense and, if so, to punish him?
Certainly, our texts posit no such worldly authority standing over the king. On
this verse, the commentator Medhathiti states that the king should punish
himself through an offering to Varuna (see below). But, there was clearly
widespread discomfort with even this idea, as we find little support for Manu’s
rule in other smrtis. The medieval jurists Laksmidhara and Devannabhatta go
so far as to change the wording of the verse so that it applies not to the king,
but to his underlings or associates (see Olivelle 2005a: 320).

Rather, it is another kingly god of Vedic origin, Varuna, who is said to
punish kings. He is, to be specific, “the lord of punishment”:

iso dandasya varuno rajiam dandadharo hi sah | (MDh 9.245ab)

Varuna is the lord of punishment, for he is the dandadhara over kings
(Tr. after Olivelle 2005a)

Varuna is conceived as a kind of cosmic sovereign over kings, who are his
worldly cognates, and their relationship is mediated through danda. This
passage is used by Manu to support a previous rule, in which he orders a
king to offer to Varuna any fine taken from a mahapatakin (one guilty of a
grievous sin) by throwing it in the water (or giving it to a learned and virtuous
Brahmana). Yajiavalkya applies this practice as the remedy to any unjust fine
levied by a king (YDh 2.310). The de facto punishers of kings, however, are the
agentless soteriological mechanisms by which unjust or greedy kings take on
the sins of wrongdoers and find hell in the next life and by which good kings
reach heaven (e.g., MDh 8.386; YDh 1.353; KatSm 960-1).

As to punishment itself, a few different typologies are to be found. Narada
states:

sariras carthadandas ca dandas tu dvividhah smrtah |

sarira dasadha prokta arthadandas tv anekadha || (NSm 19.60)

Punishment is known to be twofold: corporal punishment and monetary
punishment.

The corporal is declared to be tenfold, while the monetary is manifold.

Indeed, a wide variety of amercements are levied in the legal codes (NSm
19.62-19.64, etc.), but prominent among them is a standard tripartite set
of fines called the lowest, middle, and highest fines for violence (purva-/
adhama-/prathama-, madhyama-, and uttamasahasa). These are not restricted
to cases of sahasa (“violence”), but borrow from them only the value of the fines
assessed for various instances of such crimes. The classical jurists differ on their
exact value (¢f. MDh 8.138; YDh 1.361; NSm 19.37-19.38).
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The ten-fold corporal punishment to which Narada refers is given first
by Manu:

dasa sthanani dandasya manuh svayambhuvo bravit |

trisu varnesu tani syur aksato brahmano vrajet || (MDh 8.124)

upastham udaram jihva hastau padau ca pasficamam |

caksur nasa ca karnau ca dhanam dehas tathaiva ca || (MDh 8.125)

Manu, the son of the Self-existent One, has proclaimed ten places upon which
punishment may be inflicted. They are applicable to the three classes; a Brahmana
shall depart unscathed.

They are: genitals, stomach, tongue, and hands; feet are the fifth; and then, eyes,
nose, ears, wealth, and body. (Tr. Olivelle 2005a)

Manu’s inclusion of “wealth” (dhana) in his list not only undermines Narada’s
later twofold division, but it also undermines the rule at MDh 8.124, for it is
typically understood that Brahmanas are exempt from corporal but not
pecuniary punishment (although Medhathiti, interpreting this couplet strictly,
argues that it does). Nevertheless, this tenfold list gives us a good idea of the
various corporal punishments ascribed throughout the legal codes. The com-
mentators tell us that punishment of the “body,” the tenth place, is a reference
to capital punishment.

We find another, fourfold typology of punishment in Manu (see also YDh
1.362; BrSm 1.29.2ff., etc.):

vagdandam prathamam kuryad dhigdandam tadanantaram |

trtiyam dhanadandam tu vadhadandam atah param || (MDh 8.129)

vadhenapi yada tv etan nigrahitum na Saknuyat |

tadaisu sarvam apy etat prayufijita catustayam || (MDh 8.130)

He should employ first the punishment of verbal reprimand; next a public
denunciation; third, a fine, and finally, corporal punishment.

If he is unable to restrain them even with corporal punishment, then he should
impose on them all these four. (Tr. Olivelle 2005a)

The notion of escalating degrees of punishment as a means of restraining
offenders is somewhat at variance with the practice of prescribing specific
punishments (or set of options) for an offense, but it conforms with more
general instructions on punishment that emphasize its distinctiveness from
the rendering of a verdict as well as the consideration of various externals by
the judge (¢f. GDh 12.51; MDh 8.126; YDh 1.363; NSm 19.45, etc.).

Aside from the well-known penance for theft (treated as a mahapataka
rather than a dispute between parties), in which he was to strike the penitent
with a pestle or club (ApDh 1.25.4, etc.), the king presumably delegated his
power to carry out punishment to his appointed subordinates. They are little
discussed by the classical jurists, if at all.

The king’s power to adjudicate disputes was routinely delegated to
appointed judges (see below), but the dharma writers also recognize the
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authority of a variety of non-state legal forums. Narada enumerates five
venues of litigation comprising the greater legal system:

kulani $renayas caiva ganas cadhikrto nrpah |
pratistha vyavaharanam gurvebhyas tittarottaram || (NSm Ma 1.7)

Families, guilds, assemblies, appointed judge, and the king: these are the venues of
litigation, each latter one superior to each former.

While Narada (following YDh 2.31 and further refined at BrSm 1.1.58)
presents these as a neat linear hierarchy, we should be cautious not to take
this model as evidence of an integrated legal system. Even so, it does reveal
how a jurist like Narada thought about jurisdiction in the plural legal order of
the classical period. The question we face here is how the right to punish was
understood to be distributed among these various legal authorities.

The dharma texts address their instructions on vyavahara (litigation in
state courts) to the king, and they do so with reference to his unsurpassed
power as chief judge and dandadhara of the realm. At the same time, they
recognize that this power is routinely delegated to appointees (MDh
8.9-8.11, etc.). In fact, the Arthasastra of Kautilya, our most important
source from the classical tradition of statecraft, addresses its rules on
vyavahdra entirely to appointed judges called dharmasthas rather than to
the king (3.1.1ff.). In the dharma literature, such appointed judges are
called by a few different names, such as sabhya or pradvivaka. All of these
are the adhikrtas in the formula above, professional judges appointed by
the king. In the texts, they serve as his judicial substitutes in the fullest
sense (with the exception that the king himself could overturn their
rulings: YDh 2.32, etc.). So, the power to adjudicate disputes prescribed
in discussions of vyavahara is implied as much for appointed judges as for
the king. Kane, following commentators such as Medhathiti and Devan-
nabhatta (see below), argues that the power to declare a verdict was
distinct from the power to assign punishment, which remained with the
king (1973: 391; ¢f. Jolly 1928: 290-2). However, Brhaspati (1.1.91) holds
that the appointed (Brahmana) judge could personally carry out two
forms of punishments, verbal reprimands (vagdanda) and public censure
(dhigdanda), while only the king could inflict pecuniary or corporal pun-
ishment. At any rate, to the extent that an appointee could act as a full
substitute, he must have had some power to rule as well as sentence. Most
typically, the guilty parties are said to be handed over to the king after the
verdict for punishment, whether for sentencing or simply the infliction of
the punishment (NSm Ma 2.43; esp. BrSm 1.1.88).

But, what of the right of the “lower courts,” the kula, sreni, and gana, to
punish? Brhaspati addresses the question directly:

kulasreniganadhyaksah puradurganivasinah |
vagdhigdamam parityagam prakuryuh papakarinam || (BrSm 1.17.17)
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taih krtam ca svadharmena nigrahanugraham nrnam |

tad rajiio ‘py anumantavyam nisrstartha hi te smrtah || (BrSm 1.17.18)

The officials among families, guilds, and assemblies, dwelling in cities and
fortresses, shall carry out the verbal reprimand, public denunciation, and aban-
donment of wrongdoers.

And, in following their individual duty, whatever favor or disfavor they confer upon
men must be approved by the king himself, for they are declared to have been entrusted.

Recalling the four types of punishment listed by above, this verse restricts
these lesser legal authorities from two kinds of punishment: monetary and
corporal. We learn here also that they operate as extensions of the king’s
judicial authority, with which these officials have been entrusted and to which
they are responsible. Elsewhere, Brhaspati places further limits on them:

rajaia ye viditah samyak kulasreniganadayah |

sahasanyayavarjyani kuryuh karyani te nrnam || (BrSm 1.1.92)

Families, guilds, assemblies and the like that have been duly approved by the king
may try cases among men, with the exception of sahasa.

Here, the lesser courts are forbidden from adjudicating disputes that are
sahasanyaya, meaning here cases involving “rulings on violent crimes” (see
NSm 14.2-5; Rocher 1954-55). This would circumscribe many instances
calling for corporal punishments according to the legal codes anyway, and it
is likely that some convergence between these two rules should be understood.

Devannabhatta takes up the issue also in the Smrticandrika (III: 45),
seeming to equate these lower courts with the “permanent” (pratistha) and
“impermanent” (apratistha) courts mentioned at BrSm 1.1.57, as opposed to
the court overseen personally by the king (Sasita) or by an appointed judge
who possesses the king’s signet (mudrita). He argues that judges in pratistha
and apratistha courts could not adjudicate cases pertaining to sahasa, and
neither could they assign punishment (dandadapana) or fines (arthadapana).
Kane argues that they were essentially “arbitration courts” (III: 280).

A different perspective on the matter is offered by Medhathiti in his bhasya
on MDh 8.2, in which he comments extensively on the verse from Narada
cited above (Ma 1.7). There, he observes that the five different legal authorities
enjoy different rights. He says:

The King’s right extends up to the infliction of punishments (danda), while that
of the Brahmana [i.e., the adhikrta] and the others [i.e., the kula, $reni, and ganal]
extends only up to the pronouncing of judgments (nirnaya), this latter right is
distinct from the former. (Tr. Jha 1920-39: 8)

Medhathiti, like Devannabhatta, distinguishes the right to pronounce a judg-
ment from the right to carry out punishment. All of the courts render
decisions, but only the king can punish. We have already seen, however, that
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Brhaspati recognized the right of the lesser courts to inflict certain forms of
punishment (1.17.17), even if Medhathiti and Devannabhatta disagree. And
certainly, it appears that the lower courts enjoyed the right at least to enforce
verdicts, for Medhathiti’s earlier comments speak specifically about the steps
taken by srenis to ensure their rulings were followed:

... the members of a guild fight shy of any matter relating to themselves going before

the King, as that would lend the King’s officers an opportunity for interfering in the
work of their guild; and hence they always take from the parties concerned sufficient
security against their deviating from the decision arrived at, before they proceed to
investigate a dispute; the understanding with the person standing security being that
if the party deviate from the decision arrive at by the guild, he shall pay a stipulated
fine, or he should not let him deviate from it. (Tr. Jha 1920-39).

Medhathiti’s discussion of the gana also refers to the enforcement of
decisions on their part (Jha 1920: 7). All of this falls short, however, of
ascribing to the lesser courts any right to punish, even the verbal forms
endorsed by Brhaspati (1.17.17).

Somewhat different from these, however, are the rights assigned by Medhathiti
to the head of house:

Similarly the ordinary householder (grhin) also would be an “authorised person”
[i.e., appointed judge] so far as his own household-affairs are concerned,—this
being in accordance with the declaration that “the householder is master in his
own house” (svatantras tu grhe grhi), which means that he is free to deal with all
disputes (vyavahara) within his own household, up to the infliction of punish-
ment (dandaparyanta),—specially with a view to proper discipline among his
children and pupils; but he may deal with all cases, except the inflicting of bodily
punishment ($arira danda), or the doing of acts conducive to depravity. What is
meant is that in the case of minor offences (svalpa aparadha) the householder
(grhastha) himself acts like the King, while in that of serious offences (mahat
vyatikrama), it is necessary to report to the king. (Tr. Jha 1920-39)

Here, the householder is analogized to the appointed judge and to the king
himself, at least with respect to his own domain. This power is granted with
respect to his “independence” (svatantra) and it clearly applies to those who
are dependent upon him, such as his children and pupils. He has the right to
adjudicate disputes and punish minor offenses within his house, but he is
forbidden from inflicting corporal punishment. Offenses that are more serious
are referred to the king. Although we cannot strictly equate correlate the grha
with the kula or Medhathiti’s mahat vyatikrama with sahasa in Brhaspati’s
rule above, certainly this passage would seem to confirm the recognition of a
right to punish. As much is recognized elsewhere in the tradition:

bharya putras ca dasas ca Sisyo bhrata ca sodarah |
praptaparadhas tadyah syi rajjva venudalena va || (MDh 8.299)
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prsthatas tu Sarirasya nottamange katham cana |

ato ‘nyatha tu praharan praptah syac caurakilbisam || (MDh 8.300)

When they misbehave, a wife, son, slave, pupil, or uterine brother may be beaten
with a rope or a bamboo strip on the back of their bodies and never on the head. Ifhe
beats them any other way, his liability is the same as for theft. (Tr. Olivelle 2005a)

In this passage, certain individuals are assigned the right to punish others
physically for their offenses (aparadhas), which punishment, however, was
limited to striking the back with a bamboo strip or rope. The subject of this
rule is not given in the text, but the identities of the various individuals that
may be punished suggest that the subject may be the head of house (grhin;
grhastha); although, Medhathiti argues that the subject is whoever bears the
relation, that is, a husband, father, master, teacher, and brother. Obviously,
these are not exclusive statuses. Whoever is the subject of the rule, a limited
right to punish appears linked to the notion of “independence” (svatantra).
Narada identifies three individuals who are independent:

trayah svatantra loke ’smin rajacaryas tathaiva ca |

prati prati ca varnanam sarvesam svagrhe grhi | (NSm 1.28)

Three in this world are independent: the king, the teacher, and the householder of
each caste in his own home.

Later, he links this, in part, to the right to chastise or discipline:

svatantrah sarva evaite paratantresu sarvada |
anusistau visarge ca vikraye cesvara matah || (NSm 1.34)

To say that someone is independent means that he has persons dependent on him,
and that he is empowered to discipline, expend, and sell them. (Tr. Lariviere 1989a)

It is important to note, as Medhathiti emphasizes, that the householder’s right
to punish is not merely for the purpose of beating, but is meant to have the
salutary effect of helping to keep the offender on the right path (seemingly a
common goal of legal authority: see Medhathiti on MDh 8.2). Hence, milder
forms of censure are to be tried first. As much is reflected in Apastamba’s
instructions to teachers, where he gives a sense of graduated punishment,
without, however, endorsing physical violence:

aparadhesu cainam satatam upalabheta | abhitrasa upavasa udakopasparsanam
adarsanam iti danda yathamatram a nivrtteh | (ApDh 1.8.28-1.8.29)

When a pupil does something wrong, the teacher should always correct him.
Instilling fear, making him fast or bathe, and banishing him from his presence are
the punishments, and he should apply them according to the severity of the
offense until the student has completed his studies. (Tr. Olivelle 2000)

The right of such people to punish their dependents, however, seems to have
been understood as exercised only under or within the sovereign authority of
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the king. So we read in Narada’s instructions to teachers, where the same limit
on physical violence as seen in MDh 8.299-8.300 is observed:

anusasyas ca guruna na ced anuvidhiyate |

avadhenathava hanyat rajjva venudalena va || (NSm 5.12)

bhrsam na tadayed enam nottamange na vaksasi |

anusasyatha visvasyah $asyo rajianyatha guruh || (NSm 5.13)

If [a student] does not obey, the teacher may punish him; he may beat him with a
rope or a split bamboo cane as long as he does not hurt him. He must not beat
him harshly, nor on the head or chest; but after chastising him, he must encourage
him; otherwise the king must punish the teacher. (Tr. Lariviere 1989a)

Narada’s rule makes clear that the teacher’s right to punish is limited and that
the king is guarantor of that limit. For, if he exceeds it, the teacher is to be
punished by the king. As to the precise extent of the limit, Narada adds the
important information that the student is not to be hurt (vadha) by the beating.
This underlines the impression that the king policed the right to punish and
reserved for himself or his official delegates the right to inflict punishments
considered to result in harm. What is less clear is the extent to which the
householder’s grha can be correlated with the kula as one of the five legal
domains. On the balance, it seems that Medthathiti and others think of them
separately, with the rules for the grhin expressed in Manu as exceptions for
specific individuals carved out from the more general rules governing physical
assault.

* * *

A systematic perspective on the right to punish in the dharma literature seems
hardly possible given the nature of our sources, although we do see some
agreement that all or certain forms of punishment were reserved for the king,
with exceptions made for “independent” individuals such as heads of house or
teachers. But, even if the passages above seem to converge on a rough
consensus regarding the right to punish and its limits, we can find further
passages that take a different perspective, such as the following from the
Naradasmrti:

Svapakapandacandalavyangesu vadhavyttisu |

hastipavratyadaresu gurvacaryanganasu ca || (NSm 15-16.12)
maryadatikrame sadyo ghata evanusasanam |

na ca taddandaparusye dosam ahur manisinah || (NSm 15-16.13)
yam eva hy ativarterann ete santam janam nrsu |

sa eva vinayam kuryan na tadvinayabhan nrpah || (NSm 15-16.14)

If a svapaka, a man who is impotent, a candala, a cripple, a butcher, an elephant
driver, a man who is uninitiated, their wives, or the wives of an elder or preceptor
should violate customary rules, an immediate beating (ghata) is their punish-
ment; the wise say that physical assault (dandaparusya) on these is not a crime.
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The virtuous man whom they offend is the very one who should punish them; the
king has no role in their punishment. (Tr. Lariviere 1989a)

It appears that both in point of degree of harm as well as jurisdiction, this rule
goes much farther than those previously discussed. For, dandaparusya, the
legal title covering physical assault, can include grave physical injury, and the
commentator Bhavasvamin argues that “beating or even killing these persons
for violation of customary rules does not involve a crime and the ones who do
the beating are not punishable” (Lariviere 1989a II: 188). Not only does this
allow the infliction of harm by private parties, but it also allows it well beyond
the narrow sphere of their particular dependents. This may have struck many,
however, as too liberal of a policy, as Bhavasvamin, despite endorsing the rule,
advises the king not to encourage such behavior (188).

Insofar as the concept of “punishment” represents the legalization of dom-
ination, we can see the diversity of attitudes about it in the tradition as
reflecting various claims about who has the right to enforce their will upon
whom, some mediated through conceptualizations of the greater legal order
and others ascribed to individual status, likely with some degree of overlap.
And just as the royal power in premodern India never fully effaced the self-
determination of all groups in the realm, so too the dictates of Dharmasastra
never developed into a monolithic legal system effacing the plural legal order.
What we have in this instance, then, is something of a heterogeneous record,
partly descriptive and partly prescriptive, as to whose domination of whom
was recognized as legitimate within legal imagination and what its limits were.
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Legal Procedure
vyavahara

Patrick Olivelle

In a legal system, Hart (2012) contended (as we have seen Chapter 3) there are
two kinds of law: primary rules and secondary rules. The former, also called
substantive law, governs the everyday life and transactions of individuals and
groups. Hart subdivides the latter into three: rules of recognition, change, and
adjudication. As we have dealt with the first two in Chapter 3, this chapter
focuses on the third kind of secondary rules dealing with the procedures to be
followed in adjudicating disputes and lawsuits arising from the breach or the
perceived breach of primary rules.

When there is a dispute between private individuals or groups, or when an
individual is accused of a crime by the state, a legal system must have a process
whereby a just resolution or verdict can be reached: justice must be seen to be
done. At an anthropological level, once we move away from face-to-face small-
scale communities, where one would expect the leader’s wisdom and judgment
to be respected, a system of justice requires transparent and accepted rules for
adjudicating disputes and accusations. These rules of adjudication are what we
mean by legal procedure. First, they confer on certain individuals the power to
adjudicate, constituting them as judges presiding over courts of law. Second,
they constrain the way judges and other court personnel conduct a court case,
identify individuals who are competent to file lawsuits and the kinds of
charges that may be entertained by a court, prescribe the kinds of evidence
that are valid and acceptable, and point out how evidence should be assessed
and the manner in which decisions are reached. From at least the first
century cg, in India, we have sections of legal codes, and from about the
sixth century cE, specialized codes devoted to the examination of legal
procedure called vyavahara. In this chapter, we examine the scholarly explor-
ations of this topic carried out by the authors of not only the Dharmasastras
but also later commentators and medieval writers of legal digests.
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It is clear, however, that legal procedure centered on impartiality, on
treating all litigants fairly, long predates the extant Dharmasastras. Already
in the third-century BcE inscriptions of A$oka, we have the emperor’s instruc-
tions to his judicial officers to be impartial." Further, in the Brhadaranyaka
Upanisad (1.4.14) we have a statement about how a weaker man can take a
stronger man to court and make demands “by appealing to dharma, just as
one does by appealing to the king.” The even and impartial judicial process
makes them equal at least within the legal arena.

Yet, it is only with the writing of Dharmasastras texts that we are presented
with the actual procedures that judges were expected to follow in a court of
law.? However, it is quite likely that these procedures pertained specifically to
royal courts. Whether and to what extent they were also followed by other
venues for dispute resolution, such as castes and guilds, discussed below, is
difficult to estimate. The procedure presented in the early Dharmasastras
(third c. to first c. BCE), generally within the discussion of the duties of a
king, is sketchy at best, and the technical vocabulary is not well developed. The
earliest text, that of Apastamba (third c. BCE), states that “men who are learned,
of good family, elderly, wise, and unwavering in their duties” should resolve
disputes (ApDh 2.29.5-2.29.10). If there is doubt, they should investigate
through evidence (linga) and ordeals (daiva). The parties present their case,
and the chief witness should tell the truth. If he tells a lie, he is punished by the
king, and hell awaits him after death. We do not find in Apastamba’s laconic
exposition any technical terms for such central figures as judge, litigant, or
even witness.

We see an enormous change in the discussion of procedure just a century or
so later by Gautama (second c. Bce). He has a fuller discussion of witnesses
called, for the first time, saksin to which he devotes an entire chapter (13). For
the very first time in Indian jurisprudence, Gautama alludes to two kinds of
witnesses: those listed by the litigants and those who are not, using the term
anibaddha for the latter. Witnesses are not to speak until they are convened
and questioned by the court. Gautama says that, according to some, witnesses
are to be placed under oath (Sapatha) in front of the gods, king, and Brahma-
nas, a common requirement in later sources. He is also the first to instruct the
witnesses of the dire consequences of giving false testimony, perhaps alluding
here to the judge’s oration to the witnesses given in later sources, and the first

! See the separate inscriptions of Dhauli and Jaugada, where Adoka asks his nagalaviyohala-
kas (nagaravyavaharika) not to be capricious but treat all people impartially (majjham).
Likewise, in the fourth Pillar Edict he orders viyohalasamata, equity in the administration of
justice.

2 There are other sources for the development of legal procedure in the earliest periods,
especially the Buddhist monastic code (vinaya), which possibly reflect procedures found in some
parts of civil society (see Chapter 29).
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to give one circumstance in which lying under oath to the court is permitted—
when a litigant’s life is at stake in a case involving the death penalty
(GDh 13.24).

Besides using for the first time in the history of Dharmasastras the crucial
terms vyavahara (as litigation or court procedure) and sdksin for witness,
Gautama uses several other technical terms: sabhya (assessor, who occupies
a central position in later discussions); pradvivaka (interrogator, later the
chief judge); tarka (judicial/legal reasoning); and vipratipatti (disagreement
between litigants or witnesses).> Gautama also has a more complete descrip-
tion of the legal process. Given that, as we have seen in Chapter 3, Hart’s rule
of recognition is important for judges, because they must know what the law
is before they can apply it, it is significant that Gautama lists various laws,
besides those derived from the Veda and Dharmagastras, that may be applic-
able in particular cases: the laws of a region, caste, and family. Further, he
recognizes the legal authority of groups of farmers, merchants, herdsmen,
moneylenders, and artisans with respect to their members.*

Gautama is also the first to list the king as the judge (GDh 13.26), implying
the later conception that all judicial power is vested in the king, a judge
(pradvivaka) exercising it only when deputed by the king. If there is a
miscarriage of justice, “the guilt falls on the witnesses, assessors, king, and
perpetrator” (GDh 13.11).° Gautama also alludes to the possibility that the
court may grant (probably the defendant) a postponement of the proceedings,
except in cases requiring immediate attention (GDh 13.26-13.30). These
points will reappear, and they will be expanded upon by later jurists.

The next jurist, Baudhayana, unfortunately, has very little to say about legal
procedure, except to cite seven verses on the way witnesses are placed under
oath by the court (BDh 1.19.7-1.19.12).° He is, however, the earliest author to
address the issue of eligibility with respect to witnesses: “People of the four
classes (varna) who have sons may be witnesses, except learned Vedic scholars,
royals, wandering ascetics, and those who lack humanity” (BDh 1.19.13). Later
authors will present long lists of individuals excluded from being witnesses.

Even though Vasistha wrote over two centuries after Gautama, his discus-
sion of legal procedure is skimpy. He begins the section quite promisingly,
with the introductory statement: atha vyavaharah (“Next, legal procedures
[or] lawsuits” VaDh 16.1), but does not follow through.” He says that court

3 See GDh 11.19, 11.23, 13.1, 13.11, 13.26.

* See GDh 11.19-11.22: desajatikuladharmah; karsakavanikpasupalakusidikaravah.

> This is restated in a verse cited in BDh 1.19.8: “One quarter of an adharma falls on the
perpetrator, one quarter on the witness, one quarter on the court officials (sabhdsad), and one
quarter on the king.”

¢ As we have noted in Chapter 1, Baudhayan’s text has come down to us in a mutilated state.

7 The VaDh has undergone corruption, and its textual transmission has been poor (Olivelle
2000).
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proceedings (sadahkaryani) are to be conducted by the king or counselor
(mantrin); he is the only one to list mantrin as judge. Vasistha is the first to
introduce the classification of evidence into three: witnesses, documents, and
possession. Although both this classification and the accompanying new
vocabulary—lekhya and likita for documents, and bhukti for possession—
represent a clear advance in jurisprudential thought, given the poor transmis-
sion of the text, it is unclear whether this passage was original to the text or
inserted into it at a later date, for this three-fold classification, found for the
first time in Yajiavalkya, is missing even in Manu.

Two major texts of the first two centuries of the Common Era, Kautilya’s
Arthaastra and Manu’s Dharmasastra, represent a watershed in the jurispru-
dential history of ancient India. Although evidence does not permit certain
conclusions, it is quite likely that the early reflections on jurisprudence in
general and on legal procedure in particular were carried out in the expert
tradition of political science, whose sole extant text from the ancient period is
that of Kautilya. It is quite certain, however, that writing a century or so after
Kautilya, Manu derived much of his material on statecraft and law from his
treatise,® and even to a greater extent, as we have seen in Chapter 1, Yajiia-
valkya, writing two or three centuries after Manu. Nevertheless, the traditions
of Arthasastra and Dharmasastra have different ideological moorings and
practical aims, and we see these expressed in the discussions of legal procedure
of these authors.

In Kautilya’s work, we have the earliest comprehensive discussion of legal
procedure, given that the data from the Dharmasttras are fragmentary and
superficial. Its third book, entitled Dharmasthiyam, a book that is devoted to
law, legal procedure, and dispute resolution, begins with the constitution of a
court. A few significant points emerge from its opening statement. First, the
official presiding over a legal trial is called dharmastha. This official is
encountered both in this book and elsewhere in the Arthadastra, and his
authority and duties went beyond dispute resolution. We have here for the
first—and last—time the constitution of a bench consisting of three justices “of
ministerial rank,” which may mean that there were justices of varying senior-
ity, those of ministerial rank (amdtya) being the most senior (AS 3.1.1). These
court sessions were held in various population centers,” implying that people
living in villages and outlying areas would have to travel to these locations to
obtain legal remedy. The provisions for travel by court officials to be paid by
the losing party (AS 3.1 22-3.1.24), however, indicate that other kinds of
courts, perhaps lower level and consisting of fewer judges, may have traveled

8 For an extended argument on this issue, see McClish 2014.
® These centers are identified as frontier posts (janapadasamdhi), collection centers (sam-
grahana), district municipalities (dronamukha), and provincial capitals (sthaniya).
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to villages to conduct trials. The most significant point in Kautilya’s discussion
of the court is that there is no mention of the king. Court proceedings in both
civil and criminal cases were carried out by professional judges. There is no
mention of judicial powers being vested solely in the king, which is the
ideological position implicit in the early Dharmasitras and explicitly enunci-
ated by Manu and his successors.

Kautilya presents a complete, though brief, description of legal procedure.
As in most ancient discussions of the topic, disputes relating to debts (prob-
ably the most prevalent dispute in ancient India) provide the paradigmatic
structure for Kautilya’s presentation. At the beginning of the court proceeding,
the court writes down details of the suit, including, for example, the amount of
the debt along with the date, and the “region, village, caste, lineage, name, and
occupations of the plaintiff and the defendant” (AS 3.1.17). The two are
required to present sureties'® to the court, sureties who are able to pay any
compensation or fines that may be imposed on the litigants. The court reviews
the written record and then interrogates the litigants. The plaintiff has the
burden of proof, and the court can summarily dismiss the case for a variety of
reasons, including his inability or unwillingness to present documentary
evidence he has promised to produce, secret conversations with witnesses,
fajlure to offer a response after the defendant’s plea, and absconding. The
defendant, however, is given a reasonable amount of time to respond, and he
loses the case if he does not enter a plea within six weeks, a procedural rule
common in later sources.

Kautilya also enunciates two basic principles of litigation that are followed
by all later authors: the accused cannot countersue the accuser except in
narrowly circumscribed circumstance, and a third party cannot file another
lawsuit against the defendant before the first lawsuit has been disposed of.'!
Another feature of Kautilya’s discussion of legal procedure is that two facets of
it are dealt with in two different places. The constitution of the court and
preliminary court proceedings are discussed in the first chapter (AS 3.1), and
this feature is carried on in later texts, such as Narada’s, in an introductory
section called vyavaharamatrka, “topics of legal procedure.” The presentation
of evidence—especially the central issue of witnesses—is discussed in the section
devoted to the nonpayment of debts (rnadana), which in the Dharmasastras is
the first ground for litigation or vyavahdarapada. Although Kautilya does not
use this technical term—it will be used for the first time by Manu—he uses
the parallel term vivadapada'* with the same or similar meaning, namely, the

1% Tt is important to note that Kautilya uses the term avastha for a surety, a term used with
this meaning only in the AS (3.1.17) and in one verse of Manu (8.60) dependent on the AS.

"' The reasons for permitting countersuits are when the litigation involves a brawl or robbery,
or is between members of a caravan or association: AS 3.1.25-3.1.26.

12 See AS 1.1.5,3.16.38, 4.7.17, 11.1.14.
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grounds on which legitimate litigation can take place. Kautilya’s discussion of
witnesses is extensive, occupying twenty-six sitras (AS 3.11.25-3.11.50), but it
does not differ substantially from what is given by Gautama.

Another distinctive feature of Kautilya’s work is his discussion of the
criminal justice system, which occupies the entirety of Book Four. The focus
of Dharmasastras is on private litigation in which the court acts as an impartial
adjudicator or arbiter; their discussion of criminal justice, apart from police
action to protect citizens, is minimal. Four significant elements of Kautilyan
criminal justice are criminal court called kantakasodhana, gathering of intel-
ligence on criminals and criminal activities, gathering of forensic evidence
including autopsies on bodies of people who have died suddenly (asumrtaka),
and the interrogation of the accused.”

The criminal court, much like the civil court, is presided over by a bench of
three judges called pradestr. A person accused of a crime—theft and robbery
are the paradigmatic examples—is sent to this court. There he is subject to
interrogation, and Kautilya gives us a glimpse into it:

In the presence of the victim of the theft, as well external and internal witnesses,
he should interrogate the accused about his country, caste, lineage, name, occu-
pation, wealth, associates, and residence. He should corroborate these by check-
ing them against other depositions. Then he should interrogate him about what
he did the previous day and where he spent the night until his arrest. If he is
corroborated by the person providing his exoneration, he is to be considered
innocent; otherwise, he is to undergo torture. (AS 4.8.1-4.8.4)

Kautilya is aware that innocent people can be accused of a crime for a variety
of reasons and warns the judges to be vigilant: “When a person accused of
being a thief has been inculpated because of enmity or hatred, he is to be
considered innocent” (AS 4.8.7). Even when an accused confesses to the crime,
the judges are asked to be careful because people can be made to confess to
things that they have not done:

Against someone on whom suspicion has fallen, he should produce tools, advis-
ers, accomplices, stolen goods, and agents; and he should corroborate his action
by checking it against the entry, the receipt of the goods, and the partition of
shares. When these kinds of evidence are lacking, he should consider him as just a
blabbermouth and not the thief. For we see that even a person who is not a thief,
when by chance he runs into thieves making their way and is arrested because his
clothing, weapons, and goods are similar to those of the thieves or because he was
lingering where the stolen goods of the thieves were found, may, just like Mand-
avya-of-the-Stake,'* confess “I am a thief” even though he is not a thief, because

13 For an examination of criminal courts in the AS, see Olivelle 2012c.
4 The story of the sage Mandavya is narrated in the MBh 1.101. For a study of the legal
significance of this story, see Wezler 1997.
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he fears the pain from torture. Therefore, he should punish only a man against
whom there is convincing evidence. (AS 4.8.9-4.8.13)

If there is strong suspicion against a person, the judges can subject that person
to torture, even though Kautilya lists many individuals who should not be
tortured, including women, children, and the insane (AS 4.8.17-4.8.20).

Kautilya is the only ancient jurist who discusses the gathering of forensic
evidence for criminal cases. He gives the example of a house that has been
burgled at night (AS 4.6.16-4.6.19). The investigators are to gather evidence by
examining any breach in the wall, footprints, and the like to determine
whether the crime was committed by an outsider or by someone within the
house, such as a servant. Any suspect taken into custody should be examined
for bruises, damage to clothing, dust on the body, and the like. A kind of
statute of limitations, however, is given: “A suspect may not be arrested after
the lapse of three days, because questioning becomes infeasible—except when
the tools are found on him” (AS 4.8.5). Kautilya also gives perhaps the only
description of an autopsy in ancient India (AS 4.9). The body is first coated
with oil. Different kinds of murder, such as strangulation, hanging, drowning,
and poison, leave telltale marks on the body. The investigator also questions
the relatives, enemies, and those found nearby, as well as family members,
professional colleagues, and rivals.

The two parallel court systems, the civil courts run by dharmasthas and the
criminal courts run by pradestrs, have their own jails, and Kautilya gives us
precious information about the construction and running of these jails (AS
2.5.5; 4.9.21-4.9.27), about ways in which corruption in the judiciary, court
officials, and prisons (AS 4.9.13-4.9.28) is to be eradicated.

A final point to note is Kautilya’s use of a spectrum of technical legal terms,
evidencing the emergence of a highly theoretical jurisprudential system. Given
the constraints of space, here I will only give a list of such terms, which we will
also encounter in the later Dharmasastric literature.

abhiyukta, accused, defendant (3.1.25; 4.6.6); abhiyoga, lawsuit (3.1.26); abhi-
yoktr, plaintiff (3.1.27); adesa, a document that is inadmissible in court (3.1.17);
adhikarana, court (3.1.17); anusista, a case in which a verdict has been rendered
(4.9.15); artha, lawsuit (3.1.1); avastha, surety (3.1.17); dgama, title to property
(4.6.7, 8); avedaka, defendant (3.1.17); desa, documentary evidence (3.1.19);
hinadesa, defective document (3.1.19); karma, torture during interrogation
(4.8.14, 17); lekhaka, court scribe (4.9.17); niyamya, losing party, one subject to
penalty (3.1.24); nis Vpat, to abscond, not to appear in court (3.1.32-3.1.33);
parokta, loss of suit (3.1.19-20, 27); prati-abhi Vyuj, to countersue (3.1.25);
prati Vbri, to give a reply, to enter a plea (3.1.27, 31); prativadin, defendant
(3.1.17); pramana, evidence (3.11.26); sampratipatti, admission, guilty plea
(3.11.25-3.11.26); tarita, a case already tried (4.9.15); vada, plaint (3.1.19);
vadin, plaintiff (3.1.17); vedaka, plaintiff (3.1.17).
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Writing a century or so after Kautilya, Manu, in all likelihood, had a copy of
the Arthasastra before him when he composed his justly famous Dharmasas-
tra. Manu was the first author in the Dharmasastric tradition to fully integrate
these areas of statecraft and law. The dependence of Manu on Kautilya in the
sections of the king and legal procedure is firmly established.'”

Manu, however, introduces several noteworthy innovations. First, the
judicial authority of the state is vested in the king; there is no separate
judiciary like the one envisioned by Kautilya. When the king is unable to
perform his judicial function, however, he may delegate it to another person
or persons, who then function as substitute judges in place of the king; but
their authority is derivative. The person whom the king appoints to try cases
in his place is not given a special or technical name. Manu simply calls him
“a leading minister” or “a learned Brahmana” (MDh 7.141, 8.9). The term
pradvivaka that Manu, as Gautama before him, uses in the context of
examining witnesses,'® most likely refers to a court official designated to
interrogate witnesses rather than to the officiating judge, even though in
medieval legal literature this term is used with reference to the chief judge.
Another legal principle articulated by Manu (8.44) is that the state—whether
it is the king himself or an officer of his—cannot initiate a lawsuit. This
clearly applies to civil suits, and I will return to this issue later in the context
of criminal justice.

Manu has one of the longest and most detailed accounts of witnesses and of
how the court is expected to assess the veracity of their testimony. Witnesses
must be listed by the plaintiff and the defendant at the very start of the trial,
even though in exceptional circumstances others not initially listed may be
permitted to testify if in the judgment of the court their testimony will lead to a
just verdict. When human testimony is unable to resolve a dispute, Manu
permits oaths (Sapatha). He does not make a clear distinction between an oath
and an ordeal; at 8.114-8.116, for example, Manu gives the fire and water
ordeals within the context of oaths. He does not employ the term divya, which
become standard in later texts, to designate ordeals.

The most far-reaching innovation introduced by Manu is the list of vyava-
harapadas, enunciating the acceptable legal bases for any lawsuit. Even though
Kautilya, as we see in the chart given below, lists many of these, he does not
give them the prominence or the formal structure found in Manu. They
number eighteen, a sacred and common number in ancient India, and
although later authors will not always abide by Manu’s list, the number
eighteen will remain constant.

!> For an analysis of Manu’s dependence of the AS, see Kangle 1964; Olivelle 2004b; McClish
2014.
16 See MDh 8.79, 8.181, 9.234. See my study of this term in Olivelle 2016b.
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Manu

Arthasastra

Yajnavalkya

Narada

1.

10.

11.

12.

13.

14.

15.

16.

17.

18.

rnadana: non-payment

of debt

. niksepa: deposits
. asvamivikraya: sale

without ownership

. sambhiiyasamutthana:

partnerships

. dattasyanapakarma:

non-delivery of gifts

. vetanddana: non-

payment of wages

. samvidvyatikrama:

breach of contract

. krayavikrayanusaya:

cancellation of sale or
purchase

. svamipdlavivada:

disputes between
owners and herdsmen
simavivada:
boundary disputes
vakparusya: verbal
assault
dandaparusya:
physical assault

steya: theft

sahasa: violence

strisamgrahana:
sexual crimes against
women
stripumdharma:

law concerning
husband and wife

vibhaga: partition

dyutasamahvaya:
gambling and betting

stripumdharma:'’ law
concerning husband
and wife

dayavibhaga: partition
vastuvivada: property
disputes
samayasyanapakarma:
breach of contract
rnddana: non-payment

of debt
aupanidhikam: deposits

dasakarmakalpa: rules
regarding workers

sambhiiyasamutthana:
partnerships

vikritakritanusaya:
cancellation of
purchase or sale
dattasyanapakarma:
non-delivery of gifts
asvamivikraya: sale
without ownership
sahasa: violence

vakparusya: verbal
assault
dandaparusya:
physical assault
dyatasamahvaya:
gambling and betting

prakirnaka:
miscellaneous

rnddana: non-payment

of debt

upanidhi: deposits
dayavibhaga: partition

simavivada: boundary
disputes
svamipalavivada:
disputes between owners
and herdsmen
asvamivikraya: sale
without ownership
dattapradanika:
non-delivery of gifts

kritanusaya: cancellaion
of purchase

abhyupetyasusriisa:
breach of contract of
service
samvidvyatikrama:
breach of contract
vetanadana: non-
payment of wages
dyatasamahvaya:
gambling and betting

vakparusya: verbal
assault

dandaparusya: physical
assault

sahasa: violence

vikriyasampradana:
non-delivery after sale
sambhityasamutthana:
partnerships

steya: theft

strisamgrahana:

sexual crimes against
women

prakirnaka: miscellaneous

rnadana: non-payment
of debt

niksepa: deposits
sambhiiyasamutthana:
partnerships
dattapradanika:
non-delivery of gifts
abhyupetyasusriisa:
breach of contract

of service
vetanasyanapakarma:
non-payment of wages
asvamivikraya:

sale without
ownership
vikriyasampradana:
non-delivery after sale

kritanusaya: cancellation
of purchase

samayasyanapakarma:
breach of conventions
ksetrajavivada: land
disputes
stripumsamyoga:
relations between
husband and wife
dayabhaga: partition

sahasa: violence

vakparusya: verbal
assault

dandaparusya:
physical assault
dyitasamahvaya:
gambling and betting
prakirnaka:
miscellaneous

'7 This term is not given in the Arthasastra, but the topic is treated at the very outset.
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Writing and record keeping was central to the administration of the Kautilyan
state, and every administrator was required to keep written records of their
activities and present them to the central authority; even wardens of elephant
forests were expected to keep records of their elephant census. Yet in both
Kautilya and Manu, documents play a marginal role in evidence presented in
court. Kautilya (3.1.19) uses an unusual term, desa, to refer to legal documents,
and it is used also by Manu (8.53-8.57) in a passage dependent on Kautilya
(Olivelle 2005a: 46-50), but the terms lekhya and likhita, so common in later
sources, are absent in their vocabulary. For these early jurists, living witnesses
provided the most significant evidence for resolving disputes.

Even though the available evidence does not permit a firm conclusion, it
appears quite likely that the emergence of the Gupta polity in the fourth
century ct transformed court procedures and spurred parallel developments
in jurisprudential thinking. These are reflected in four major legal texts
produced during or shortly after the Gupta period, that is, between the
fifth and seventh centuries ce: the Dharmas$astras or smrtis of Yajnavalkya,
Narada, Brhaspati, and Katyayana. As we have seen (Chapter 1), book two of
Yajiiavalkya that deals with legal procedure is closely dependent on the
Arthasastra. The most obvious change in these post-Gupta documents is
the prominence given to documentary evidence along with the use of
technical terms for a legal document, most commonly lekhya and likhita,
discussed below.

Jurisprudential reflections on legal procedure more generally also acceler-
ated during this period. Yajfiavalkya, for example, presents the legal procedure
in a court proceeding as consisting of four feet or phases (catuspad: YDh 2.8).
They are plaint (bhdsa), plea (uttara), evidence (kriya), and verdict (nirnaya).
All later jurists follow this fourfold scheme, even though, as we will see, they
introduced some new elements and complexities into it.

The filing of charges by a plaintift raises another central issue of jurispru-
dence: what are the venues for filing a lawsuit? We have seen the issue of
courts addressed already by Kautilya and Manu. Later jurists bring in add-
itional data, generally mentioning five judicial venues of increasing authority:
family (kula), guild (sreni), company (gana), courts with appointed judges
(adhikrta), and the king himself (NSm Ma 1.7). Appeals to higher courts were
permitted from judgments rendered by lower courts. Other sources also
include such venues as villages, cities, ascetic orders, traveling traders, and
the like.'® It is clear, however, that lower courts had jurisdiction over individ-
uals within a defined geographical area (village, city) or members of its
organization (guild, company). Jurists explicitly state that when there are
disputes between individuals within a particular place or organization and

18 See SmrC III: 39-42 for these sources.
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outsiders, the trial must be conducted in a royal court. It is also clear that the
legal procedures delineated in the legal literature pertain to royal courts, even
though such basic procedures as rules of evidence may have been followed also
in lower courts. Yet, procedures in courts of families and guilds may have been
rather informal.

Later sources provide detailed accounts of the constitution of a royal court.
Narada (NSm Ma 2.15) sees the court as consisting of eight limbs: king along
with his appointed official, assessors, legal treatise, accountant, scribe, gold,
fire, and water. Other sources include the bailiff (sadhyapala, sometimes
simply called purusa: BrSm 1.1.88). The late medieval text, Sarasvativilasa
(68), provides the seating arrangement of the court: king or judge facing the
east, assessors to his right facing the north, accountant in front facing the west,
and scribe to his left facing the south.

The law permitted the plaintiff to put the defendant under legal detention prior
to filing charges in case there was a fear that he may flee or abscond. The technical
term used for such detention is asedha, which is used for the first time by Narada
(NSm Ma 1.42). There are, however, individuals who are exempt from such
detention, and Narada’s long list includes a person about to get married or to
perform a ritual, farmers during harvest time, soldiers during a time of war, and
sick people (NSm Ma 1.45-1.47). Once the charges are filed, the court summons
the defendant generally by sending the bailiff along with the summons and the
royal seal, and we see technical terms for such summons, dhvana, used for the
first time by Narada (NSm Ma 1.47), and akdarana by Brhaspati (BrSm 1.1.82)."

One other general issue in ancient Indian jurisprudence relates to legal
representation and the role of lawyers. As Rocher (1969) in his exhaustive
study of this subject has shown, we can safely conclude that there was no legal
representation by professional lawyers in the courts of ancient India. A litigant
was, however, permitted to be absent from court for a variety of reasons,
including ill health, timidity, and preoccupation with other matters, and to
appoint a representative. He is given the technical term prativadin by both
Brhaspati (1.2.23) and Katyayana (89, 93), and in general, he is someone
closely connected to the litigant, such as a brother or relative. The represen-
tation by a substitute is not permitted in serious cases such as murder and theft
where the accused is expected to be physically present in court (BrSm
1.2.23-1.2.25). It stands to reason, however, that there were legal experts in
ancient India, especially with the development of an enormous legal literature
and of a sophisticated jurisprudence, and that such individuals may have been
consulted by parties to disputes. Rocher (1969) concludes that “professional
lawyers did not exist” in ancient India, at least in the sense of legal experts
hired by litigants to plead their cases in court.

1 On this, see SmrC III: 39.
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The plaint and the plaintiff receive the most detailed treatment by jurists.
Already Yajnavalkya (2.5) uses the technical term dvedayati for the initial
complaint made by the plaintiff to the court. This complaint, called avedana, is
written down on a surface where it can be corrected and edited easily, such as a
chalkboard or the ground spread with sand. The plaintiff is permitted to
emend this charge sheet until the defendant has been summoned and he
makes his plea. In the presence of the defendant, then, the emended dvedana
is written down on a more durable surface such as a palm leaf. The plaint so
written down is given the technical term bhasa, and the plaintiff is not
permitted to alter it under the penalty of losing the case. There are, further-
more, detailed requirements regarding what a proper plaint should contain,
including the names and residences of the litigants, the title of law under
which the charge is filed, the dates, and details of the charges. When any
required element is lacking, the plain becomes specious (paksabhdsa) and the
charges are dismissed. The charge also should be admissible, represent a true
damage, and not be implausible. A frequently cited example of a frivolous
lawsuit is the charge that a neighbor works in his house with light shed by the
lamp in one’s own house.

We encounter in the writings of later jurists a number of terms for the
plaint: abhiyoga, artha, paksa, purvapaksa, pratijiia, sadhya, and the like.
Many of these are derived from the metaphors used to describe litigation:
military attack = abhiyoga; debate = paksa and pirvapaksa; logical proof =
pratijiia and sadhya. The proliferation of technical terms for various aspects of
court proceedings indicates a rising level of sophistication in jurisprudence.
Brhaspati, for example, classifies lawsuits into those involving property or
money (arthamila) and those resulting from an injury (himsamiila: BrSm
1.1.9-1.1.10).

The plea or response (uttara) of the defendant is likewise written down. The
plea also has detailed requirements similar to those of the plaint, but in
addition, it must address all the elements of the charge, and be unambiguous
and comprehensible without explanations.”® Otherwise, the plea is said to be
specious or invalid (uttarabhasa) and it is rejected by the court. The court is
permitted to grant a delay ranging from a day to a year (KatSm 148) to the
defendant to give him sufficient time to draft a proper plea, unless the matter is
urgent requiring an immediate remedy.

Jurists classify pleas into four types: denial (mithya), admission (satya,
sampratipatti), special plea (karana, pratyavaskandana), and prior judgment

20 Clarity of the written words and the syntax was required in a special way because Sanskrit,
because of the absence of a strict word order and the ambiguities created by Sandhi, can often be
opaque and thus present the possibility of different and often opposite meanings. Madhava (PaM
III: 75-6) gives a classical example of an ambiguous plea: mayadeyam, which could be maya
deyam (“I have to give it”), which is a plea of admission, or maya adeyam (“I do not have to give
it”), which is a plea of denial.



Legal Procedure: vyavahara 295

(prannyaya). In the case of admission, the court proceedings end with the
plaintiff winning the case; sources note that in this case the trial has only two
feet. A denial places the burden of proof on the plaintiff. A special plea results
when the defendant admits the plaintiff’s statement, but presents a reason
why he is not guilty: for example, he may admit that he borrowed the money
but has already returned it. Prior judgment results when the defendant claims
that he has been acquitted by a court of the same charge brought previously by
the same plaintiff. In both the latter kinds of plea, the burden of proof shifts to
the defendant.

The third foot in Yajiiavalkya’s classification consists of the presentation of
evidence. The litigants are required to write down at the beginning of court
proceedings the kinds of proof they will offer, and, in the case of witnesses,
their names. These witnesses are called listed or appointed (krta, nibaddha),
even though under some circumstances others not so listed can be permitted
by the court to testify.

Some sources, however, identify the third foot as the deliberation by the
court assessors regarding which litigant has the burden of proof, technically
called pratyakalita and sometime paramarsa.>' As we have seen, the burden of
proof, which generally falls on the plaintiff, may shift to the defendant
depending on the kind of plea he enters.

Post-Gupta jurisprudence, as we have seen, placed much greater emphasis
on documentary evidence. Even though there are long and detailed discus-
sions of live witnesses,** these sources do not add anything quite new or
substantial to what we have seen in earlier jurists, although they give detailed
lists of individuals who are, for a variety of reasons, disqualified from being
witnesses (NSm 1.137-1.144). When it comes to documents, however, we have
the emergence of a totally new branch of jurisprudence detailing the precise
format required of any legal document (YDh 2.85), including the details of the
transaction and the parties to it and their signatures, as well as the signatures
of the witnesses and the scribe, if the document was not written by one of
the parties.

Besides the three kinds of evidence we have looked at thus far, which are
considered “human” evidence, another kind, the “divine,” was also permitted.
This consisted of oaths and ordeals that the litigants could undergo to prove
their innocence or their claims. Ordeals, although present marginally in Manu,
come into prominence as a mode of proof in the writings of post-Gupta jurists,
such as Yajnavalkya and Narada. Yajiavalkya is the first author to use the

21 For a detailed discussion, see SmrC III: 113-23.

22 There are some voices, however, that speak against the scholastic penchant for ever-greater
classifications. The ninth-century commentator Visvarapa (on YDh 2.71), for example, says that
the eleven-fold classification of witnesses by Narada (NSm 1.130-1.132) is meant for foolish
people.
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technical term divya for an ordeal.>> These jurists present a limited number
of ordeals—generally, fire, water, balance, poison, and holy water. The ordeals
were conducted according to strict procedures overseen by the court. The
literature on ordeals expands in the medieval period with specialized treatises
on the topic and a vastly expanding the number of ordeals.** The general
principle of jurisprudence, however, is that divine evidence can be invoked
only when human evidence is unavailable and only in cases involving
serious charges.

The final step in the judicial process is the verdict (nirnaya). After the court
has deliberated and evaluated the evidence presented in the third step, the
chief judge (sabhapati or pradvivaka) announces the court’s verdict. It is clear
from numerous statements by our jurists, however, that the actual decision is
made by the three assessors (sabhya), who are legal experts.”” Thus, when
there is a miscarriage of justice, our sources tell the king to punish the
witnesses who gave false testimony, the litigant who may have suborned that
perjury, and the assessors who may have taken bribes or not followed correct
legal procedure. The chief judge is left out, thus indicating that in general, he is
not held personally responsible when there is a miscarriage of justice in his
court (YDh 2.305; NSm Ma 1.57).

There has been a controversy among comparative legal scholars as to
whether court decisions in ancient societies were actually enforced by the
judicial or civil authorities. If, as in many ancient societies, court proceedings
were a kind of arbitration, then the implementation of the decisions was up to
the litigants themselves. In the case of the legal literature of ancient India,
however, it is very clear that courts were not simply arbitrators. Courts were
authorized to actually punish or fine litigants with the use of the term danda,
and compel the losing party to pay the amount claimed or compensation for
losses suffered. The jurists frequently use the causative form of the verb “to
give” (Nda)—dapyah, dapayet—to indicate that the court or the king should
force compliance by the losing party.

Given the burden of fines and court costs involved in bringing a formal
lawsuit to a royal court, it was probable that most disputes were resolved
privately and informally. The sources, however, do not look kindly on litigants
who decide to make out-of-court settlements after filing a lawsuit. Brhaspati
(BrSm 1.3.42) is the first jurist to note this. He uses the technical term samdhi
for this agreement between the litigants, and recommends the imposition of
double the amount under dispute as a fine on both. Brhaspati (BrSm 1.3.45),

23 We saw the term daiva used by Apastamba, while the use of divya by Vasistha is suspicious
and possibly a later addition.

24 See, for example, Raghunandana’s Divyatattva in Lariviere 1981a.

25 See, for example, BrSm 1.1.88, where the judge is said to pronounce the verdict, while the
assessors are the ones who examine the case and the evidence (karyapariksaka).
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however, leaves open the possibility that in a difficult case where evidence is
strong for both sides, the judge himself may encourage the parties to arrive at a
mutually agreed settlement.

I have already alluded to the possibility of appeals from lower to higher
courts. This principle is laid down for the first time by Yajihavalkya (YDh
2.308), who instructs the king to review any wrong decisions and to punish the
court officials. Brhaspati (BrSm 1.9.23) states this principle clearly:

When someone is not satisfied, however, even after a decision has been reached
by a family and the like, the king should investigate how it was carried out and
take up again for review one that has been badly conducted.

The sources, however, also allow for appeals to the king himself from a
decision of a judge in a royal court, especially when the losing party suspects
that the assessors were involved in a miscarriage of justice. Corruption was an
ever-present danger, both in the judiciary and in the state bureaucracy more
generally. Katyayana (KatSm 337) uses the term sampralobhakriya in the
context of bribing court officials. Whether through corruption or owing to
wrong legal reasoning, when the assessors are found guilty, they are punished,
and a new trial initiated. Yajiavalkya (YDh 2.305) states this clearly: “After
subjecting lawsuits that have been wrongly tried to a new trial, however, the
king should punish the assessors along with the victorious party with a fine
that is twice the amount in dispute.”

The focus of Dharmasastras is on private litigation with the court acting as
an impartial referee. In the famous dictum of Manu (8.44), “Neither the king
nor any official of his shall initiate a lawsuit independently,” the principle is
articulated that bars the state from initiating or suppressing a lawsuit. Yet, this
is not the whole story. The state, for example, was permitted and even required
to initiate lawsuits in the case of individuals who are especially vulnerable to
exploitation, such as children and holy men. Indeed, the last of the eighteen
titles of law, the miscellaneous (prakirnaka), was sometimes viewed as con-
taining offenses where the state may initiate legal proceedings (Lingat 1973:
237). Brhaspati (1.29.1) states explicitly that prakirnaka contains issues that are
to be taken up by the king himself. Other sources indicate that offenses bearing
the technical terms aparadha, pada, and chala can be investigated and pros-
ecuted by the king himself (Kane III: 264). The clearest statement on the duty of
state officials to initiate legal proceedings to protect the interests of helpless and
holy individuals is found in Kautilya’s Arthasastra (3.20.22):

In the case of gods, Brahmanas, recluses, women, children, the aged, the sick, and
the helpless, who may not (be able to) come (to the court) themselves, the Justices
(dharmastha) would initiate lawsuits on their behalf.

There is also a section in Dharmasastras dealing with the “eradication of thorns”
(kantakasodhana), which is generally viewed as containing instructions for
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police action against criminal elements of society. Yet, as we have seen,
the fourth book of the Arthasastra, which is the locus classicus for the treatment
of this topic, clearly establishes a criminal court system presided over by a
senior official called pradestr (magistrate) with powers of investigation and
prosecution.

The medieval period saw the production of legal digests (nibandha;
Chapter 2) that contained large separate sections devoted to legal procedure:
for example, Laksmidhara’s Krtyakalpataru (KKT) and Devannabhatta’s
Smrticandrika (SmrC). There were, however, also specialized treatises devoted
exclusively to legal procedure, such as Jimatavahana's Vyavahdaramatrka,
Vacaspati Misra’s Vyavaharacintamani, and Varadaraja’s Vyavaharanirnaya.
Legal procedure is one area of law in which the volume and sophistication
of Indian jurisprudence surpasses that of any other legal system of the
ancient world.



The term vyavaharapada has two related meanings: “a matter under dispute”
and “an area of litigation,” sometimes rendered as a “title of law.”! Both refer
to the subject of a legal dispute, with the former emphasizing the matter at
stake in a particular lawsuit and the latter a theoretical category of transactions
from which plaints typically arise. The second of the two meanings predom-
inates in the dharma tradition, where the vyavaharapadas represent the
categories of private transactions that can be litigated in royal courts. Al-
though such bodies of rules have probably existed in some form since at least
the time of Asoka (third c. Bce) and Kharavela (ca. second-first c. BcE), they
were first codified in the Arthasastra of Kautilya. It is only in the Manava
Dharmasastra, however, that they are presented taxonomically and first called
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Titles of Law

vyavaharapada

Mark McClish

vyavahdrapadas. Manu (8.4-8.7) lists eighteen:
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rnadana: nonpayment of debt

niksepa: deposit

asvamivikraya: sale by non-owner

sambhiiya samutthana: partnership

dattasya anapakarman: nonfulfillment of gift

vetanasya adana: nonpayment of wage

samvidah vyatikrama: breach of contract
krayavikrayanusayo: canceling purchase or sale
svamipalayoh vivada: dispute between owner and herdsman
simavivadadharma: law of boundary dispute

. dandaparusya: physical assault
. vacikaparusya: verbal assault

! So, too, its synonym, vivadapada.
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13. steya: theft

14. sahasa: violence

15. strisamgrahana: sexual crimes against women
16. stripumdharma: law of husband and wife

17. vibhaga: inheritance

18. dyutahvaya: gambling and betting

The vyavaharapadas are distinct from other kinds of law in a few different
ways, which will be useful to keep in mind as we explore their history in the
dharma literature. First, they pertain specifically to cases in which a private
party feels it has suffered an injury at the hands of another and goes volun-
tarily to the king or royal court to make an accusation. This is made clear
in the Yajiiavalkya Dharmasastra, which presents the earliest definition of
vyavaharapada:

smrtydcaravyapetena margenadharsitah paraih |

avedayati ced rajiie vyavaharapadam hi tat || (YDh 2.5)

If someone, injured by others in a manner opposed by smrti or proper conduct,
announces it to the king, that is a vyavaharapada.

In this sense, the vyavaharapadas are, in principle, distinct from the rules that
the king may enforce on his own initiative for the purpose of public order
(these latter are categorized under such headings as prakirnaka, “miscellan-
eous rules,” or kantakasodhana, “clearing thorns”).

Second, the body of rules that comprise the vyavaharapadas is presented in
abstraction from any specific social group, whose own particular rules are
usually referred to as “customary law” (caritra; dacara) or as various types of
contextual and limited dharmas: e.g., regional (desadharma), caste (jatid-
harma), or family (kuladharma). Such rules are in force only among their
respective groups, and the authority assigned to them relative to the rules of
the vyavahdarapadas varies, as explored below.

Finally, and following from both of these, the vyavahdrapadas are related
specifically to the adjudication of disputes in royal courts. Although they were
not the only rules bearing on the resolution of disputes in royal venues and
were not to be applied like modern statutes (BrSm 1.1.114), they nevertheless
provided the fundamental jurisprudential framework through which royal
judges reached their verdicts.

Within Dharmasastra, the vyavaharapadas are one part of the more
general topic of “litigation” (vyavahara). Its other component is “judicial
procedure” (vyavaharamatrka). Of these two, the substantive law of the vya-
vaharapadas receives far more attention than the procedural rules of vyava-
haramatrka. Although all dharma texts, from the beginning of the tradition,
possess some discussion of the legal domain represented by vyavahdra, it only
becomes a major topic beginning with the Manava Dharmasastra, of which
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around a quarter is devoted to the topic. A few centuries later, Yajhavalkya
presents vyavahdra as one the three major topics of Dharmasastra, alongside
acara (“conduct”) and prayascitta (“penance”), and he spends a third of his text
discussing it. After this, vyavahdra continues to grow in importance in the
smrtis of Narada, Brhaspati, and Katyayana, who show either an exclusive or an
overwhelming interest in it. It is in these three texts, in particular, that many of
the finer points of vyavahdra are examined. Quite the opposite of this, however,
are texts such as the Vaisnava Dharmasastra and Parasara Smrti. The former
treats the topic more briefly than Manu, and the latter, at least in its extant
form, does not deal with vyavahara at all.

THE ORIGINS OF THE VYAVAHARAPADAS
AND THE NITI TRADITION

The roots of the vyavaharapadas lie outside of the dharma tradition. In order
to trace their earliest history, we must look more closely at the development of
the concept of vyavahara itself. The earliest attested uses of vyavahdara and
related forms in Indic texts refer not to law at all but to “transaction,”
“exchange,” or “use.” This can denote a variety of interactions and activities,
often with an emphasis on their transactional nature, but also comes to refer
specifically to “trade” as mercantile activity (e.g., ApDh 2.16.17). In the ritual
manuals, someone with whom interaction is allowed is called vyavahdrya “to
be interacted with” (e.g., KatSr 22.4.28), in this sense, denoting full access to
social interaction and membership in society (cf. YDh 3.222; NSm 14.10).
Forms of the term are used more abstractly in the early grammatical literature,
where vyavahdra can refer to the characteristic linguistic practices of specific
communities (e.g., Patafjali, Mahabhasya 1 284.2-284.8, I 379.17-380.5)
or more generally to the common language observed in everyday interaction,
as opposed to the highly refined language of the Vedic Sambhitas (e.g.,
Nirukta 13.9).

These meanings persist in the dharma literature and continue to flesh out
the greater semantic range of the term. Moreover, they give us a sense of how
the specifically legal valence of vyavahara might have developed. If vyavahara
represents observable, norm-governed interactions, and if these interactions
delineate communities to which some are admitted and others not, then we
are already very close to the notion of vyavahara as a legal domain.

The earliest explicitly legal use of the term comes not in the dharma
literature, but in the edicts of the Emperor Asoka. In his fourth pillar edict
(ca. 242 BcE), the emperor expresses his desire for viyohalasamata, “uniformity
in vyavahdra,” and damdasamata, “uniformity in punishment,” on the part of
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his regional officials called Lajitkas. What A$oka means precisely by vyava-
hara here is not clear from the context, but its use as a technical legal term is.
Some, such as Hultzsch (1925: 125), have interpreted it as “judicial proceed-
ings,” in keeping with its later use and forming a tidy dyad with danda as
“procedure” and “punishment.” But, the meaning here need not be so narrow.
Elsewhere (Separate Rock Edict I, Jaugada and Dhauli), Asoka refers to
officials called nagalaviyohalakas (Skt. nagaravyavaharikas), who are
ascribed clear judicial functions. These officers appear to be the same as the
mahamata (“high official”) called nagalaka (“city manager”) mentioned in
the Jaugada edict. Nomenclature of this type is also used for legal officials in
Buddhist texts of the same general era: the voharikamahamatta is mentioned
in the Mahavagga (1.40.3) and Cullavagga (6.4.9).% If these represent “city
judges,” as seems to be the case, then vyavahara probably has the broader
meaning of “law” or “state law,” in the sense of “litigation in state courts.” In
another early inscription, King Kharavela (ca. second-first c. BCE), relates
that, among other subjects, he has studied vavaharavidhi (or, perhaps, vava-
hara and vidhi). This compound (vyavaharavidhi) is found in both Manu
(8.45) and Yajnavalkya (2.31), where it probably means something like “legal
proceedings” or “litigation.” There is no other term in the early inscriptions
that more closely approximates “law” in its juridical sense than vyavahara,
and it appears that, at least by the time of Kharavela, it existed as the subject
of an expert tradition.

This expert tradition on vyavahdra comes fully to light first in the Artha-
sastra of Kautilya, the most significant text to survive from the classical niti
tradition of statecraft. The Arthasastra gives abundant evidence of a com-
paratively well-developed expert tradition of litigation in royal courts, pre-
senting the first full codification of the vyavaharapadas (3.2-3.20), although
not by that name, as well as rules on legal procedure (3.1) and topics such as
the investigation of judicial corruption (4.9). Even if we reject a Mauryan
provenance for the text, we are yet justified in drawing some degree of
connection between its instructions and the legal world of Asoka and Khar-
avela. The term vyavahdra and related forms are common in the Arthasastra,
where it refers sometimes to “transactions” in the abstract, and specifically
to transactions that can be litigated in a royal court (Rocher 1978) or to
an individual who has “obtained vyavahdra” (praptavyavahara), the legal
status conferring the right to engage in legally binding transactions. Most

2 The Aéokan tradition finds a degree of continuity on this point also with the Arthasastra,
where we read of officials called nagarika, as well as pauravyavaharika, the latter clearly
synonymous with the nagalaviyohalaka of the ASokan edicts. As Scharfe has pointed out,
however, the responsibility for vyavahara falls in the Arthasastra not to the nagarika but to a
different official called the dharmastha, a point of difference between that text and Asokan
tradition (1993: 75).
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importantly, though, vyavahara refers a few times in the Arthasastra to the
types of rules themselves to be used in legal disputes over such transactions
(Olivelle and McClish 2015).? These rules are given in the third book, called
Dharmasthiya, “On Justices,” under seventeen headings:

. vivahasamyukta: concerning marriage

. dayavibhaga: inheritance

vastuka: on real estate

. samayasya anapakarman: nonfulfillment of convention
rnadana: nonpayment of debt

. aupanidhika: on deposit

. dasakarmakarakalpa: rules for slaves and laborers

. sambhuya samutthana: partnership

. vikritakritanusaya: canceling sale or purchase

. dattasya anapakarman: nonfulfillment of gift

. asvamivikraya: sale by non-owner

. svasvamisambandha: relationship between property and owner
. sahasa: robbery

. vakparusya: verbal assault

. dandaparusya: physical assault

. dyutasamahvaya: gambling and betting

17. prakirnaka: miscellaneous rules
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Although there is some question as to whether it was augmented over
time, the Arthasastra’s presentation is relatively systematic. It starts with the
family, dealing first with (i) marriage law and (ii) inheritance. Then the
code moves to (iii) property and (iv) nonfulfillment of conventions, both
largely within the context of village life. Then we have more purely eco-
nomic topics: (v) loans, (vi) deposits, (vii) labor, (viii) partnerships, (ix, xi)
sales, (x) gifts, and (xii) ownership. Following are discussions of (xiii-xv)
violent offenses and two appendectical topics: (vxi) gambling and (xvii)
miscellaneous rules.

The Arthasastra also provides us our first clear sense of how vyavahara fits
into the complex legal order of the period. When the king or an appointed
judge was attempting to reach a verdict in a case, there could be a variety of
norms, rules, or laws bearing on a just verdict. It appears from the Arthasastra
that these bodies of law were understood as comprising a hierarchy of four
domains called the “four feet” (catuspada) of law (Olivelle and McClish 2015).

3 TItis only in what are clearly later parts of the Arthasastra (see McClish 2009; Olivelle 2013),
namely the cluster of end verses appended to the first chapter of the third book (AS
3.1.38-3.1.47), that the term is used to mean “litigation” or a means of reaching a verdict
based on witnesses. This is discussed below.
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They are, in ascending order of legal authority, dharma (“righteousness”),
vyavahara (“state law”), caritra (“custom”), and Sasana (“royal edict”). The
most powerful type of rule was a royal edict. If the king had issued a decree
pertinent to a case, no other rule could supersede it. Failing that, the judge
should look to whatever customary law (caritra) the parties might observe,
presumably because they belonged to the same private community (cf. KatSm
47). In absence of both royal decree and custom, the vyavaharapadas would
have legal authority. Finally, if no pertinent rule could be found among any of
these bodies of law, then dharma in a generic sense provided the normative
framework for the judge’s decision. Hence, the vyavaharapadas were applied
in disputes that could not be resolved with respect to decree or customary law,
probably for the most part in disputes between members of different corporate
groups (cf. Davis 2005).

THE VYAVAHARAPADAS IN
THE DHARMASUTRAS

Vyavahdara and the vyavaharapadas enter the Dharmasutras as part of the
more general appropriation of the niti statecraft tradition under the rubric of
rajadharmas, “the laws for kings” (see the rajadharma chapter). The earliest
Dharmastra, that of Apastamba, was probably composed sometime around
the reign of Asoka, but before the Arthasastra, perhaps during the third
century BCE (Olivelle 2010b). It is far more primitive than the Arthasastra in
respect of legal thought, innocent of any legal sense of the term vyavahara and
possessing only a brief treatment of dispute resolution in royal courts. Apas-
tamba’s substantive rules cover the following areas:*

1. sexual law
a. sexual misconduct and assault
i. punishments (2.26.18-2.26.21)
ii. royal maintenance for victims or expiation (2.26.22-26.27.1)
b. levirate (2.27.2-2.27.7)
c. adultery (2.27.8-2.27.13)
2. other crimes and punishments
a. offenses by a Stidra (2.27.14-2.27-15)
b. offenses by a Brahmana (2.27.17-2.27.20)
c. who may pardon (2.27.21)

* Tt should be noted that Apastamba discusses both marriage (vivaha) and inheritance (day-
avibhaga), but, unlike the Arthasastra, not in the context of litigation.
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3. rules protecting owners and masters
a. rules for sharecroppers and herdsmen (2.28.1-2.28.6)
b. obligation to return escaped cows (2.28.7-2.28.9)
c. expropriation and theft (2.28.10-2.28.12)
4. miscellaneous rules
a. king’s obligation to punish (2.28.13)
b. guilt of accomplices (2.29.1-2.29.2)
5. ownership of marital property (2.29.3-2.29.4)

It has often been assumed that Apastamba represents the nascency of
such legal reflection, but this conclusion is undermined by the likely
existence of a contemporaneous independent tradition of vyavahdra. In
this light, it seems that Apastamba is simply operating at the margins of
a more robust niti tradition. Particularly telling, in this regard, is Apastam-
ba’s treatment of crime and punishment (2.27.14-2.27.21), which offers
only an incomplete jurisprudence of crimes by various groups. His treat-
ment is not an embryonic version of what will be more fully developed in
the Arthasastra, but in fact, merely a selective emphasizing of certain legal
principles, such as the degradation of Stdras and the immunities of
Brahmanas.

The integration of vyavahara into the dharma tradition, however, did
change the legal authority of the former. This is explained by another section
of the text, where Apastamba enunciates the principle that the customary
law of individual groups is invalid if it is opposed by scripture. Specifically,
he argues that the $astras forbid the eldest son from inheriting the entire
family estate (2.14.6ff.). A few satras later, he expands this to a general
principle: “This explains the laws of regions (desadharma) and families
(kuladharma)” (etena desakuladharma vyakhyatah; 2.15.1). To the extent
that vyavahara becomes Dharma$astra, its primacy relative to customary law
is enhanced.

The Gautama Dharmasitra, composed not long after Apastamba, clearly
drew from the niti tradition, and probably from the Arthasastra itself (see the
rajadharma chapter). It is, therefore, not at all surprising that Gautama is the
earliest extant dharma writer to use vyavahdra in a legal sense. His begins his
discussion of state law with two sections, the first on vyavahara (11.19-11.26)
and the second on danda (11.27-11.32), recalling Asoka’s reference to viyo-
halasamata and damdasamata. What is more, Gautama’s discussion of vya-
vahara prioritizes not procedure, but substantive law:

tasya vyavaharo vedo dharmasastrany angany upavedah puranam || (GDh 11.19)
desajatikuladharmas camnayair aviruddhah pramanam || (GDh 11.20)
karsakavanikpasupalakusidikaravah sve sve varge || (GDh 11.21)

tebhyo yathadhikaram arthan pratyavahrtya dharmavyavastha || (GDh 11.22)
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His vyavahara shall be the Veda, the Dharmasastras, the Supplements (angas),
the minor Vedas, and Purana. The Laws of regions, castes and families are
authoritative when they are not opposed by the scriptures. And farmers, mer-
chants, herdsmen, lenders, and artisans each have authority over their own group.
He should consider the cases and render a rule of dharma unto them according to
the relevant authority. (GDh 11.19-11.22)

Here, Gautama equates vyavahdra with Brahmanical scripture. This would
appear to advocate the supplanting of vyavahdra as presented in the Artha-
Sastra, a process that will be fully realized with Manu’s wholesale integration of
vyavahdra into his Dharmasastra. Moreover, he states as a juridical principle
that vyavahara based in scripture is indeed of greater legal authority than
customary law. Gautama also covers a greater number of topics than his
predecessor, even if briefly, and it may be that topics three to eight loosely
follow cognate material in the Arthasastra:

1. crime and punishment
a. offenses by a Stdra (12.1-12.7)
b. verbal and physical assault
i. by a Ksatriya against a Brahmana (12.8-12.9)

ii. by a Vaidya against a Brahmana (12.10)

iii. assault by a Brahmana against other classes (12.11-12.13)

iv. assault by Ksatriyas and Vaisyas (12.14)
2. theft I
a. by a Stdra (12.15)
b. by other classes (12.16)
c. by a learned man (12.17)
d. petty theft (12.18)
owner and herdsman; damage by animals (12.19-12.26)
failure to do what is taught; doing what is forbidden (12.27)
a. allowable gleaning (12.28)
interest rates (12.29-12.36)
ownership (12.37-12.39)
debt (12.40-12.41)
deposit (12.42)
theft 11
a. penance (12.43-12.45)
b. Brahmanical exemption from corporal punishment (12.46-12.48)
c. associates of thieves (12.49-12.50)
10. miscellaneous

a. determining appropriate punishment (12.51)
b. who may pardon (12.52)
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According to Olivelle’s dating of the Dharmasitras (2000), Baudhayana is
later than Gautama, but with respect to vyavahdra, Baudhayana seems rather
more primitive. For instance, he only uses the term vyavahara to refer to the
legal status of one who has obtained “vyavahdra” (2.3.36), rather than in
reference to litigation itself. Regarding litigation, he is really only concerned
with Brahmanical exemptions from punishment (1.18.17-1.18.18) and murder
(1.18.19-1.19.6), and in both topics he demonstrates a notable admixture of
prayascitta (“penance”).

The Vasistha Dharmasitra, which in its present form postdates the Manava
Dharmasastra, is aware of “the vyavaharas” as rules for litigation (16.1), yet
does not present substantive rules of the vyavaharapada type independently.
He introduces his discussion of vyavahdra with the phrase atha vyavaharah,
“Now the vyavaharas” (16.1). What follows after are two separate tracts
(16.1-16.37, 19.38-19.48) covering aspects of litigation, including sections
on both procedure and witnesses. His discussion of substantive law is limited,
however, to a few rules embedded in a short treatment of property law
(16.6-16.20) and a tract on the transfer of guilt for crimes and the miscarriage
of justice (19.38-19.48).” In the end, perhaps Vasistha preferred the system of
prayascitta for addressing wrongdoing rather than vyavahdra (on these two
domains, see Lubin 2007), as he follows the last section on the king with a
treatment of penances.

THE VYAVAHARAPADAS IN
THE DHARMASASTRAS

The early development of vyavahdra in Apastamba and Gautama is carried to
maturity in the Manava Dharmasastra, which, as mentioned, possesses the
first comprehensive presentation of the vyavaharapadas in the dharma litera-
ture. Moreover, Manu gives them this name. He drew extensively upon the
Arthasastra (McClish 2014), and, in doing so, established vyavahdra as a
primary concern of subsequent smrtis. It will be useful to examine his pres-
entation in the context of the other extant codes:

S Ttis possible that certain passages falling between these (on courtiers, 16.21-16.26; sons,
17.1-17.39; inheritance, 17.40-54; 81-7; levirate, 17.55-17.66; marriage, 17.67-17.74; and absent
husbands, 17.75-17.80) in fact indicate that all of 16-19 is meant as a long passage on vyavahara
within rdjadharma, but that remains uncertain.



Table 23.1 Vyavaharapadas

Arthasastra Manu Yajiiavalkya Narada Brhaspati
1. marriage 1. debt 1. debt 1. debt 1. debt
2. inheritance 2. deposit 2. deposit 2. deposit 2. deposit
3. real estate 3. sale by non-owner 3. inheritance 3. partnership 3. gift
4. nonfulfillment of 4. partnership 4. boundary dispute 4. not giving gift 4. partnership
convention 5. nonfulfillment of gift 5. owner and herdsman 5. violation of agreement 5. nonpayment of wage
5. debt 6. nonpayment of wage 6. sale by non-owner 6. nonpayment of wage 6. violation of agreement
6. deposits 7. breach of contract 7. not giving gift 7. sale by non-owner 7. land dispute
7. slaves and laborers 8. canceling purchase or 8. canceling purchase 8. nondelivery of sale 8. sale by non-owner
8. partnerships sale 9. violation of agreement 9. canceling purchase 9. canceling purchase or
9. canceling sale or 9. owner and herdsman 10. breach of contract 10. nonfulfillment of sale
purchase 10. boundary dispute 11. nonpayment of wage convention 10. violation of convention
10. nonfulfillment of gift 11. physical assault 12. gambling and betting 11. land dispute 11. husband and wife
11. sale by non-owner 12. verbal assault 13. verbal assault 12. husband and wife 12. theft
12. owner and property 13. theft 14. physical assault 13. inheritance 13. inheritance
13. robbery 14. violence 15. violence and robbery 14. violence 14. gambling
14. verbal assault 15. sexual crimes against 16. nondelivery of sale 15-16. verbal assault/physical 15. verbal assault
15. physical assault women 17. partnership assault 16. physical assault
16. gambling and betting 16. husband and wife 18. theft 17. gambling and betting 17. violence and robbery
17. miscellaneous 17. inheritance 19. sexual crimes against 18. miscellaneous 18. sexual crimes against
18. gambling and betting women women
20. miscellaneous
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Manu follows the Arthasastra closely, even if tending to treat topics more
briefly, but he introduces several important innovations. First, he begins with
rnddana, “nonpayment of debts,” which becomes, thereafter, the archetypal
vyavahdarapada for all subsequent texts. This is part of a general prioritization
of economic transactions, with family law moved near the end.® He adds
sections on svamipalayoh vivada (“dispute between owner and herdsman”;
probably based on Gautama), steya (“theft”), and strisamgrahana (“sexual
crimes against women”). He provides new nomenclature for a few titles,
including the (vetanasya adana) “nonpayment of wage”, samvidah vyatikrama
(“breach of contract”), and simavivadadharma (“the law of boundary dis-
putes”). In addition, there are specific changes to the content of some of
the vyavahdarapadas, such as a greater emphasis on the rights of masters
than seen in the Arthasastra and the treatment of sahasa as violence rather
than robbery per se.

From Manu forward, there is no dramatic change among of the vyavahar-
apadas themselves, although a few interesting observations can be made. First,
although Manu established the eighteen vyavaharapadas, later jurists did not
feel compelled to reproduce them exactly, varying somewhat in number, title,
and nomenclature. Yajnavalkya, for instance, divides “canceling purchase and
sale” into two separate titles and introduces the title abhyupetyasusrusa,
“violation of agreement,” which is picked up by subsequent writers. Both
Yajiiavalkya and Narada have prakirnaka (“miscellaneous”) sections. All of
this speaks to the great continuity of the tradition, as later writers looked back
not only to earlier dharma jurists, but to the Arthasastra as well.

The first significant formal development among the eighteen vyavaharapa-
das is introduced by Brhaspati, who divides them into fourteen dhanasamudb-
hava (“arising from property”) and four himsasamudbhava (“arising
from injury”) (1.1.9), which division is followed also by Katyayana (30).
A comparison between civil and criminal law suggests itself here, but is
ultimately imperfect, as the vyavahdrapadas pertain always to disputes
brought voluntarily by the aggrieved party.” From the beginning, however, it
was recognized that the vyavaharapadas were not exhaustive (MDh 8.8).
Narada, who presents eighteen vyavahdarapadas, argues at one point that the
vyavaharapadas are, in fact, 108 in number or that “they have one hundred
branches because of the variety of men’s deeds” (NSm Ma 1.20; tr. Lariviere
1989a), meaning they are in practice manifold (cf. BrSm 1.1.13). His commen-
tator Asahaya is yet more specific: the eighteen are divided into 132 subtypes

§ Manu also excludes the discussion of types of marriage from his treatment of the law for
husband and wife.

7 Medieval jurists, however, will build upon this a distinction between grievances remediated
by payment and those by punishment (Nibandhanakara in Sarasvativilasa, p. 51 as cited in Kane
III: 258).
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(but, see Larivere 1989a II: 8). For his part, Brhaspati agrees with the number
eighteen, but states that the titles rooted in injury are, in fact, threefold: each
divisible into least, middle, and greatest (1.1.15). Katyayana is most compre-
hensive, arguing that the vyavaharapadas are twofold: “non-delivery of what is
due” (deyapradana) and injury. But, these two become eighteen-fold “because
of differences in what is to be proven” and then again become 1008, “because
of different kinds of evidence” (29).

Most importantly, however, Manu’s wholesale incorporation of the vyava-
harapadas represents the complete identification of vyavahara as state law
with Brahmanical scripture. As mentioned before, this enhances the legal
authority of the vyavaharapadas found in Dharmasastra over against other
kinds of rules. We find in several places in the dharma literature the argument
that customary law is invalid if it is opposed by sacred texts (e.g., GDh 11.20;
KatSm 46; cf. MDh 8.41). That this authority comes by virtue of their inclusion
within Dharmasastra specifically can be implied from the principle that, when
there is disagreement between the two, Dharmasastra is to be considered more
authoritative than Arthadastra, which, in fact, contains many of the same rules
without, however, any sacred warrant (YDh 2.21; NSm Ma 1.33; BrSm
1.1.111). While Vijiiane$vara, in his comment on YDh 2.21, argued that the
two traditions were unlikely to be in conflict owing to differences in subject
matter, this position cannot be sustained with respect to the vyavahdarapadas,
which often treat the same topics in both traditions. The supremacy of smrti
over royal edict is even suggested in a few places (NSm 18.8; KatSm 38; 668-9).

The jurisdictional changes attending the incorporation of the vyavahara-
padas are, perhaps, nowhere more in evidence than in the reformulation of the
“four feet” among the later classical jurists (Olivelle and McClish 2015). It is
clear that any hierarchy of legal authority in which dharma is considered the
least powerful could not be acceptable to the tradition of Dharmasastra. So, in
the later layer of the Arthasastra (specifically, at 3.1.43), which was influenced
by Dharmasastra, as well as in Narada, Brhaspati, and Katyayana, the four feet
come to be reinterpreted (see NSm Ma 1.10-1.11; BrSm 1.1.18-1.1.22; KatSm
35-51). They are no longer treated as a set of four hierarchical legal domains,
but as four means for reaching a verdict in a lawsuit. In this model, dharma
refers either to an admission of guilt or trial by ordeal, vyavahdra is a trial
by witnesses, and caritra/caritra is either “inference” (anumana) or customary
law. The most dramatic change, however, comes in the interpretation of
sasana (“royal command”), which comes to be understood as “When a king
issues in a matter of dispute an order which is not opposed to Smrtis or local
usages and which is thought out as the most appropriate one by the king’s
intellect or which is issued to decide a matter when the authorities on each
of two sides are equally strong” (Kane III: 261). Katyayana gives the most
detailed description among the classical jurists. He equates vyavahara with
Dharmasastra (36), defines customary law (caritra) as only what agrees with
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the Vedas and Dharmasastra (46), and argues that a “lawful” (nyayya) royal
command is one that specifically establishes a dharma not opposed by smrti
(38). Only under such circumstances, we are told (43), are each of the four feet
more powerful than each earlier. The implication is that the rules of vyavahdra
in the $dstra not only overrule custom, but should also govern the king’s
decision, as argued unambiguously in stanzas 44-5.

There is, however, an aspirational quality to all of these claims, as we read
also of contending positions, for instance that a judge should try cases so as
there is no conflict between Arthasastra and Dharmasastra (NSm Ma 1.31)
and that royal edicts do, in fact, nullify sastra (AS 3.1.45, a late verse). Even so,
the legal authority of the vyavaharapadas was undoubtedly enhanced through
their incorporation into Dharmasastra.

CONCLUSION

An increased emphasis on vyavahdra defines the development of the mature
dharma tradition, and yet most of the innovation in this period had to do not
with the vyavaharapadas as a group but with legal procedure and specific
points of law. This holds true, generally, for the commentarial literature
as well.

We might conclude, then, with reference to Medhathiti’s Manubhdsya,
where he addresses the place of vyavahara within the greater framework of
dharma, a topic mostly neglected by the classical texts and commentaries. For,
vyavahdra, manifestly the most “juridical” part of Dharmasastra, is both
continuous and distinct from the broader concept of law that informs dharma
generally. In his commentary on MDh 8.1, Medhathiti says:

Troubles are of two kinds—seen and unseen. It is a case of “seen trouble” when
the weaker man is oppressed by the stronger, who takes away by force his
belongings; and it is a case of “unseen trouble” when the latter person suffers
pain in the other world, through the sin accruing to him on account of his having
transgressed the law...People very often act toward one another in hatred,
jealousy, and so forth, and hence going by the wrong path they become subject
to “unseen” evils; and thence follows the disruption of the kingdom...It is for
this reason that when cases are investigated and decided in strict accordance with
the ordinances of scriptures, people, through fear, do not deviate from the right
path; and hence they become protected against both kinds of trouble. .. From all
this it follows that for the sake of preserving the king, investigation of cases is
necessary... (tr. Jha 1920-39 VI: 2)

He draws here a connection between wrongs suffered, wrongs committed, and
dangers to the kingdom. For him, vyavahdra addresses all of them. It
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remediates the injury suffered by one at the hands of another, but it also
prevents people and the kingdom from having to suffer the ill consequences of
criminal behaviors. When vyavahdara, here understood in both its procedural
and substantive dimensions, is applied diligently, the king addresses not only
the injury of his subjects but also their fate in the other world, all the while
supporting the well-being of his realm. Vyavahara may be the king’s law but
it serves both the worldly ends of the king and the greater salvific project
of dharma.
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Penance
prayascitta

David Brick

Although the Dharmasastra tradition uses a number of different words to
denote an expiatory rite or penance (e.g., nirvesa, niskrti, etc.), by far the most
common such word is prayascitta, a term whose seemingly clear etymology
remains, nevertheless, difficult to account for.! Like many religious traditions,
Dharmasastra understands a “penance” (prayascitta) to be a ritual, through
the proper performance of which a person is freed from some or all of the
various effects of “sin,” a concept expressed in Sanskrit by several more or less
synonymous terms (e.g., papa, agha, enas, etc.).” Therefore, within Dharma-
sastra the topic of penance is inextricably linked to the topic of sin. And
sections of Dharmasastra works dealing with penance or prayascitta, in fact,
deal not only with penance in the strict sense of the term, but also with the
general topic of sin (i.e., its classifications, effects, etc.). This practice will be
followed in this chapter. And, thus, we will examine in some detail Dharma-
$astric treatments of both sin and penance. However, because the limited
amount of space here available makes an exhaustive treatment of these topics
unfeasible,” this chapter will aim simply to provide a useful framework for

' Etymologically, prayascitta is seemingly a compound of the adverb prayas (“commonly,
generally”) and the noun citta (“thought, mind”). Thus, it would appear to denote a ritual
somehow involving “common thought,” but how this describes a penance is unclear. The most
viable account of prayascitta’s etymology would seem to be Gampert’s (1939: 28) suggestion that
it literally denotes an intention (citta) for something to go away (praya), in this case, specifically
sin. For detailed discussions of this issue, see Gampert (1939: 23) and Kane (IV: 57-61).

2 A few early texts (GDh 19.2-19.10; BDh 3.10.2-3.10.8; VaDh 22.1-22.7) acknowledge that
one might consider penances’ special ability to negate the effects of sinful acts to be tantamount
to an impossible violation of the accepted laws of karma. All of these texts, however, explicitly
reject such a position and endorse the general legitimacy of penance.

* For such a treatment, one may turn to Gampert (1939) or Kane (IV: 1-178). For an
interesting recent discussion of penance in Dharmasastra, also see Davis (2010: 128-43).
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understanding certain salient Dharmasastric ideas pertaining to sin and its
ritual expiation. More specifically, it will focus on demonstrating how numer-
ous features of the theory of sin and penance expounded in Dharma$astra
reflect a pervasive concern with two fundamentally different human activities:
(a) the personal quest to avoid an undesirable life after death and (b) the
process of excommunicating and readmitting members of a given social
community.

Given the well-known penchant for taxonomy within Brahmanical schol-
arly traditions, it should come as no surprise that Dharmasastra texts dealing
with penance contain long lists of sins that they classify into various groups,
ranging from the most to the least grievous in nature. The Apastamba
Dharmasitra (1.21.7-1.21.11), probably the oldest surviving Dharmasastra
work, refers to the most grievous sins as pataniyas, whereas the later tradition
(GDh 21.2; MDh 11.55; ViDh 33.3; etc.) generally refers to them as patakas.
Importantly, both of these terms are derived from the verb root Vpat, meaning
“to fall”; and the reason for using nominal derivatives of this particular root to
denote the most grievous sins is clear: unlike most lesser types of sin, these sins
are held to cause a person to fall not only into hell, as one might expect, but
also from his or her caste. Thus, the Gautama Dharmasiitra (21.4-21.6), one
of the very earliest Dharmasastra texts, explains the sort of “falling” that
certain major sins entail as follows: “Falling” is exclusion from the activities
of twice-born men; and a lack of success in the hereafter. Some call this “hell.”
Moreover, the Mitdksara, Vijianesvara’s celebrated commentary on the Ydj-
fiavalkya Dharmasastra, clearly agrees with Gautama about the basic effects of
sin, for it (on YDh 3.226) nicely summarizes these effects as follows: “Sin
possesses two powers: that which brings about hell and that which prohibits
social interaction.” Hence, throughout its long history, the Dharmasastra
tradition consistently regards sin as possessing two distinct powers. The first
of these is the power to cast a person into one or another of the various
recognized hells (YDh 3.222-3.225), as well as to cause additional undesirable
rebirths in the mundane world, specifically as a plant or an animal, a member
of a low-caste community, or a person afflicted with a congenital disease or
deformity (YDh 3.207-3.215). In other words, a sin is, according to Dharma-
$astra, an act that produces negative soteriological consequences. And this is,
of course, quite close to certain popular Western conceptions of sin. The
second power of sin, however, is perhaps more distinctively Indian, for it is
the power to prohibit one from social and ritual interaction with other
respectable people. That is, in addition to resulting in hell and other unpleas-
ant rebirths, sin can also cause a person to lose his or her caste status and, thus,
become an outcaste.

According to Dharmasastra, all sins possess the first of these powers, that is,
the power to produce negative otherworldly results; only the most serious
possess the second. These are, however, by far the most extensively discussed
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and analyzed sins within Dharmasastra literature. For instance, Dharmasastra
works invariably treat the patakas or “sins causing loss of caste” before any
other sins and typically divide these into a number of important subcategories.
Specifically, the five most grievous patakas are called the “great patakas”
(mahapataka), which are universally understood to be: killing a Brahmin,
sleeping with an elder’s wife, drinking liquor, stealing a Brahmin’s gold, and
associating with an outcaste.* Following these in seriousness are slightly lesser
sins regarded as equivalent to one or another of the five great patakas
(pétakasama).5 And, thereafter, one finds in various texts miscellaneous lists
of “lesser patakas” (upapataka).® Only at this point, after having listed the
patakas of different types, do the texts generally treat sins of less grievous sorts;
and this they do in a comparatively cursory fashion. Moreover, sometimes the
titles of even these relatively minor sins suggest a connection with social
ostracism. Thus, for example, one lesser type of sin in Manu is the “sin causing
a fall from caste” (jatibhramsakara)’ and another is the “sin causing one to
become mixed” (samkarikarana).® Therefore, Dharmasastric theory places
roughly equal emphasis on the soteriological and social effects of sin. Thereby,
it addresses within its system of sin and penance two fundamentally distinct
cultural phenomena: the quest for personal salvation and the process of
excommunication from and readmission to good society.

Although not explicitly stated within Dharmasastra works, the logic under-
lying the ubiquitous connection made between undesirable rebirths, excom-
munication, and sin is fairly easy to surmise. The belief that certain acts, which
we can appropriately call “sins,” yield negative otherworldly results is essential
to the karmic worldview upon which Brahmanism and, indeed, all early
Indian religions are based. Therefore, sin’s close association with soteriology
within Dharmasastra is entirely unsurprising. Moreover, it is crucial to note
that like many religious traditions, Brahmanism evinces a strong propensity to
identify entities as impure and to prohibit contact with such entities lest one
contract their impurity and, thus, suffer horrible calamities.” Therefore, it
makes sense that participants in this culture would regard those who have
committed sins as impure and, as a result, fastidiously shun them until they
are deemed to have removed their impurity. And, in fact, Dharmasastric texts
frequently cite purification (suddhi) as the purpose of penance.'® Hence, one

* GDh 21.1-21.3; VaDh 1.19-1.20; MDh 11.55; YDh 3.227; ViDh 35.1-35.2.

> GDh 21.10; MDh 11.56-11.59; YDh 3.228-3.233; ViDh 36.1-36.7.

S GDh 21.11; BDh 2.2.12-2.2.13; VaDh 1.23; MDh 11.60-11.67; YDh 3.234-3.242; ViDh
37.1-37.34.

7 MDh 11.68; also see ViDh 38.1-6. 8 MDh 11.69; also see ViDh 39.1.

° For a detailed discussion of traditional Brahmanical notions of purity/impurity, see Kane
(IV: 267-333).

10 See, e.g., YDh 3.20.
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can reasonably account for the link between sin and excommunication within
Dharmasastra as a result of the Brahmanical preoccupation with purity.

Turning to what precisely excommunication means within the context of
Dharmasastra and how it was theoretically enacted, several early texts (GDh
20.2-20.7; BDh 2.1.36; MDh 11.183-11.184) prescribe slight variants of an
apparently ancient rite used for formally outcasting a person known or at least
widely believed to have committed a grievous sin. According to all accounts,
the central element in this ritual comprises the overturning of a water pot in
the presence of the sinner and his relatives, an act typically performed by a
male or female slave of the family. Following this ritual, an outcaste person
then loses—at least temporarily—all rights to inherit property, and respectable
people are strictly forbidden from associating with him (MDh 11.185-11.186).
The Apastamba Dharmasiitra (1.29.8-1.29.9) further explains the manner of
living that an outcaste should adopt:

Reviled persons should congregate and conduct themselves focused on what is
right, sacrificing for one another, teaching one another, and marrying amongst
themselves. To any sons they beget they should say, “Go away from us, for you
would thus have been accepted as Aryas amongst us (in our former lives).”

If, however, an outcaste successfully performs the appropriate penance to
expiate his sin, several texts (GDh 20.10-20.20.14; BDh 2.1.36; MDh 11.187-
11.188) prescribe rather different rituals that he and his relatives are supposed
to jointly perform in order to effect his full readmission to caste. Hence,
penance is widely considered capable of restoring a sinner’s caste status, and
a set public ritual is supposed to mark the occasion of such restoration.

This general description of the process and effects of societal excommuni-
cation within Dharmasastra strongly suggests that one should understand sins
within this tradition to be essentially equivalent to violations of caste laws,
against which two basic and closely related worldly sanctions were devised:
loss of caste and the need to perform an arduous penance in order to restore
it.'! To be more precise as to the relationship between sin and caste within
Dharmasastra, the various lists of sins found in Dharmasastra works seem to
reflect the communal rules of the orthodox twice-born social classes, which
above all, mean Brahmins. This would explain why Gautama (21.4) cites
“exclusion from the activities of twice-born men” as a principal effect of sin,
as we have seen, and also why acts such as neglecting the Veda (brahmojjha),
which apply only to twice-born men, are commonly listed as sins (e.g., ApDh
1.21.8; MDh 11.57). There are, however, one or two references in Dharmasastra
sources to penances specifically for Sadras (e.g., ApDh 1.26.4), which shows that

"' It is also noteworthy, in this regard, that many texts seem to have charged the king with
ensuring that publicly known sinners performed the appropriate expiatory rites. For a discussion
of this, see Brick (2012b: 22-3) and Kane (IV: 68-74).
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Dharmaséastric discussions of prayascitta apply, at least on rare occasions, to
lower-caste people as well. Such references naturally complicate to some degree
the straightforward equation of the various sins laid out in Dharmasastra with
the rules governing twice-born communities.

Before directly discussing the other major worldly sanction against sin,
namely, the need to perform penance in order to restore caste status, it is
worth noting a few significant factors that are held to affect the seriousness of a
sin aside from its classification as a mahapataka or the like. One such factor is
whether a person has committed the sin in question habitually or simply on
one or two occasions. A belief that habitual sinning is especially grievous is
fairly well attested in textual sources. It is, for instance, detectable in Apas-
tamba’s list of pataniyas or “sins causing loss of caste,” which concludes with
the sin of “constantly performing unrighteous acts” (1.21.11)."?

Probably the most important factor in determining the seriousness of a sin,
however, aside from its basic classification, is whether it was done intention-
ally or unintentionally. Unsurprisingly, the Dharmasastra tradition consist-
ently regards intentional sins as far weightier than unintentional ones. Again,
Apastamba (1.29.2-1.29.4) explicitly articulates this general principle:

If a person kills someone accidentally, he reaps the fruit of that sin, but it becomes
greater, if he acted with intention. The same applies to other sinful acts as well.

With regard specifically to the archetypal Dharmasastric sin, Brahmin-
murder, Baudhayana (2.1.6) quotes an authoritative verse to the effect that
expiation is only possible if the deed was done unintentionally. Furthermore,
both Vasistha (20.1-20.2) and Manu (11.45) hold that while unintentional
sins are always expiable through penance, only some people believe this to be
true of intentional sins. It is noteworthy, however, that the Dharmasastra
tradition on the whole sides with these unnamed people."

Beyond this, the Ydjriavalkya Dharmasastra contains a statement on the
relative seriousness of intentional and unintentional sins that is especially
informative for the purpose of this chapter. In Sanskrit, the relevant verse
(YDh 3.226) reads:'*

prayascittair apaity eno yad ajiianakrtarm bhavet |
kamato ['|vyavaharyas tu vacanad iha jayate ||

The first line of this verse is fairly unambiguous and can be reasonably
translated as, “Sins that are done unintentionally depart through penances.”

'2 Note that the “unrighteous acts” (adharma) referred to in this passage must be regarded as
too minor in nature to warrant loss of caste if done in isolation, but not if habitually performed.

13 On this complicated issue, see Kane (IV: 61-8).

14 1t is noteworthy that this verse is absent from the versions of the YDh commented on by
Visvartpa and Apararka.
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Thus, by all accounts, it denotes that penances thoroughly expiate sins that a
person unwittingly commits, indicating again that such sins are markedly less
serious than intentional ones are. The second line, however, is by far the more
telling part. But it also contains a crucial ambiguity, for Sanskrit grammar
allows one to analyze the words kamato [ Jvyavaharyas there as either kamatah
vyavaharyah or kamatah avyavaharyah. Readers with a moderate proficiency
in the language will likely recognize the implication of this. A person can
justifiably translate the line in one of two diametrically opposed ways, either as:

However, if a person sins intentionally, he just becomes fit for association in this
world on account of scripture.

Or as:

However, if a person sins intentionally, he is still unfit for association in this world
on account of scripture.

Consequently, the verse can mean either that (a) penances negate all the effects
of unintentional sins, but just the worldly effects of intentional sins or (b)
penances negate all the effects of unintentional sins, but just the otherworldly
effects of intentional sins. In other words, it allows for two radically contra-
dictory interpretations, both of which are adopted by different commenta-
tors."” Nevertheless, in accordance with the above verse of Yajfiavalkya, all
exegetes within the Dharmasastra tradition seem to agree not only that sin has
distinct social and soteriological effects, but also that these effects, in an
important sense, exist independently of one another, for penance has, under
certain conditions, the power to negate one of them without necessarily
affecting the other. Hence, the above verse of Yajiavalkya allows us to see
how the Dharmasastric theory of sin and penance assumes a rather stark
separation between social and soteriological concerns.

Further evidence of such a clear separation between worldly and other-
worldly concerns can be found in the final significant factor that helps
determine the seriousness of a given sin, namely, whether its commission is
a matter of public knowledge or remains a secret known only to those directly
involved. For sins of these two basic types, two completely different sets of

> The Mitaksard, for instance, adopts the interpretation that penances expiate just the
worldly effects of intentional sins and makes no mention whatsoever of the alternative. It is
unclear why Vijianesvara does this. One plausible reason is his view of penances ending in death
(maranantikaprayascitta), of which the Dharmasastras prescribe a number for especially severe
sins (e.g., YDh 3.247-3.248). According to him (on YDh 3.226), these lethal penances have the
unique ability to expiate the otherworldly effects of very serious intentional sins. Thus, if all
penances negate merely the otherworldly effects of intentional sins, these lethal penances would
have no advantage over nonlethal penances and, therefore, be unacceptably pointless. In contrast
to Vijianesvara, Madhava (on Parasara Smrti 8.1.) cites both interpretations of YDh 3.226 and,
rather than deciding between them, concludes that penances for various sins causing loss of caste
can negate either their worldly or their otherworldly effects.
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penances, determined via very different processes, are prescribed in texts
as early as the Gautama Dharmasiitra'® and throughout the later tradition.
These are the so-called “public penances” (prakasaprayascitta) and “secret
penances” (rahasyaprayascitta). And of these two sets of penances, public
penances are invariably far more severe than the corresponding secret ones.
To give an example that illustrates the extent of the difference in severity
between these sorts of penance, one might compare the public penance for
Brahmin-murder with the secret penance for the same sin, both as prescribed
in the Yajiiavalkya Dharmasastra. The standard public penance for this sin in
Yajnavalkya (3.243), as in other Dharmasastras (e.g., GDh 22.4, BDh 2.1.2—
2.1.3), consists of living as an itinerant beggar for twelve years, while carrying a
skull and announcing one’s sin to all those whom one meets. In comparison
with this, the secret penance for Brahmin-murder (YDh 3.301) is extremely
mild: one must simply fast for three nights, recite the Vedic aghamarsana
hymn (= RV 10.190) while submerged in water, and give away a milk cow.

Seeming to recognize that the comparative mildness of secret penances
might be troubling to some within the Brahmanical community, the com-
mentator Vi§vartipa writes when introducing the topic:'”

And one should not object to this by asking why the penances for those whose
sins are not publically known should be so mild, for scripture should never be
called into question. Moreover, since a man who performs them must be learned,
he cannot be generally associated with sin; and, thus, Yajhavalkya himself will
state later on that “sins do not touch a man who delights in reciting the Veda, is
forbearing...” (3.310). And because they are undertaken essentially to purify
oneself, the mildness of such penances is, indeed, proper.

Here Visvartpa proposes three reasons that secret penances should be so
relatively mild. Firstly, he points out that this is the view of the authoritative
scriptures and, as such, requires no further support. Secondly, Visvartpa does
not allow those ignorant of the scriptures to learn the appropriate secret
penances for their sins from others.'® Consequently, he argues that since a
person must be quite learned to perform a secret penance, he cannot be
generally associated with sinful behavior and, therefore, can reasonably be
expected to perform a lighter penance than an ordinary person would. Finally,
and most revealingly, Vi$vartpa states that the purpose of undertaking a secret
penance, unlike a public penance, is simply to purify oneself and not to regain
caste status. Therefore, it is fitting in his mind that such penances should be

16 Compare, e.g., GDh 22.1-23.33, 24.1-24.12.

17 This is at YDh 3.296, which is equivalent to YDh 3.300 in the Mitaksard’s version of
the text.

'8 Instead, citing MDh 11.228, Viévartipa (on YDh 3.296) explains that the secret penances of
those who are neither educated nor twice-born should comprise announcing their sins, feeling
remorse for them, performing unspecified austerities (fapas), and the like.
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rather mild. Here we find explicit recognition that secret penances are intend-
ed to negate merely the soteriological effects of sin and the strong implication
that the comparative severity of public penances is intended primarily to
mitigate the social opprobrium connected with sin and, thus, to facilitate
sinners’ readmission to caste. However, in order to appreciate fully how public
penances are designed in Dharmasastra to facilitate the restoration of caste
status and how secret penances avoid the issue of social ostracism altogether, it
is necessary to examine the distinguishing features of such penances, to which
we will now turn.

The essential differences between public and secret penances are most
clearly laid out in the digests and commentarial literature. As is often the
case, the Mitaksara is especially eloquent in this regard. It (on YDh 3.300c-d)
explains a “secret penance” as follows:

A man whose sin is unknown to persons other than the perpetrators of the act
should carry out a secret, i.e., non-public, penance. Hence, one should under-
stand, for instance, that because in cases of illicit sex, the woman is also a
perpetrator, a man whose sin is unknown to anyone other than her should
perform a secret penance. In such an event, if the perpetrator is himself learned
in Dharmasgastra, he should undertake the penance appropriate for what occa-
sioned it (i.e., the sin) without informing anyone else. If, however, he is personally
ignorant of the subject, he should carry out the correct secret penance after
learning it through some pretext or other, such as saying that somebody has
secretly killed a Brahmin and asking what is the secret penance for that.

Thus, a “secret penance” is not just a penance used to expiate a sin known only
to the sinner and others directly involved in its commission but also a penance
that one must secretly perform. According to Vijianesvara, as well as other
commentators, if a person is learned enough to already know the scripturally
prescribed penance for his sin, he should simply proceed to perform it. If,
however, he does not know the penance prescribed in scripture, Vijianesvara
recommends a rather different course of action than Vi$varapa does. For he
enjoins a sinner to find out the appropriate secret penance for his sin from a
knowledgeable person, but to take special care in so doing not to inform him
or anyone else of his guilt. In other words, Vijiane$vara recommends inquir-
ing under some pretext. And in this regard, it is noteworthy that the generally
mild character of secret penances makes it plausible that one could theoretic-
ally perform them without drawing public suspicion. Indeed, Visvariipa even
goes so far as to spell out that “one should perform a secret expiatory rite
under the pretense of a pious act or the like so that even bystanders do not
recognize it.”'* Hence, the public awareness upon which all societal excom-
munication must depend is decidedly absent in the case of secret penances.

19 See Vigvartipa on YDh 3.296.
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In direct contrast to this, a “public penance” is not only a penance designed
to atone for a publicly known sin, but also a penance that one must publicly
perform. Vijianesvara (on YDh 3.300a-b) explains penances of this sort
as follows:

A man whose sin is apprehended, ie., known, by people other than those
necessary to commit the sin should perform the penance instructed by an
assembly of learned Brahmins (parsad). Even if he is personally adept at ascer-
taining the meaning of all the scriptures, he must approach such an assembly,
ascertain together with it the correct penance, and perform only what it has
approved.

Hence, public penances directly contrast with those of the secret variety in that
even if a person knows the scripturally enjoined penance for his sin, he is not
permitted to go ahead and perform it. Instead, he must approach a parsad,*
which is a specially constituted assembly of learned Brahmins, and have it
assign him the appropriate penance.

Unsurprisingly, the precise and legitimate makeup of such an assembly or
parsad is a subject of considerable discussion within Dharmasastra. In one
passage (11.84-11.86) that seems to describe specifically the sort of parsad that
should assign public penances, Manu states that a sinner should announce his
sin before a gathering of the local king and learned Brahmins and that three
Veda-knowing Brahmins there should prescribe for him the appropriate
penance. Yet in another more general passage (12.110-12.112), he describes
the makeup of a parsad slightly differently:

One should not violate any law that a learned assembly (parsad) of at least ten or
at least three members who adhere to right conduct has established. Men learned
in each of the three Vedas, a logician, a hermeneut, a grammarian, a legal scholar,
and men belonging to the first three orders of life—these comprise a learned
assembly of at least ten members. A man who knows the Rgveda, one who knows
the Yajurveda, and one who knows the Samaveda are to be known as a learned
assembly of at least three members that may decide doubtful matters in the law.

Beyond this, Madanapala, in his fourteenth-century legal digest, cites a pas-
sage ascribed to the sage Angiras that again differs somewhat from Manu
and gives an even more detailed description of the ten members of a proper
parsad.*' In any case, whatever the precise makeup of such an assembly
might be, its social function in issuing public penances appears to be fairly
obvious. An individual performing a penance on his own—however
knowledgeably—may well be unable to convince many of his fellow caste

20 Tt may be worth noting that certain texts prefer to use the word parisad instead of its
shortened form parsad.

21 See Madana-Parijata p. 773 and, for a discussion of the relevant passage, Brick (2012b:
20-2). An independent Dharmasastra ascribed to the mythical sage Angiras no longer survives.
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members that he has expiated his sin truly and successfully. A properly
constituted parsad, however, is much more likely to have success in this
regard, for the judgment of an assembly of well-known, revered, and erudite
Brahmins would surely have carried much more weight than that of an
individual sinner. And in the society portrayed in Dharmasastra literature,
popular consensus is essential if a sinner is to recover his former caste status,
for, as mentioned above, Dharmasastra texts consistently list association
with an outcaste as one of the five most grievous sins (mahapataka).
Hence, one can plausibly interpret the strict requirement of a parsad in
public penances as an attempt to meet the high standards that members of
Brahmanical society adhered to when assessing whether or not a person had
truly expiated his sins.

Moreover, one can see how the need for a parsad would have become
particularly pressing, when one notes the confusing array of penances laid
out for assorted sins in various authoritative texts. As Gautama (19.11) accu-
rately explains, penances within Dharmasastra—whether secret or public—
generally comprise some combination of reciting sacred texts, performing
austerities, making ritual offerings, fasting, and gifting. Nevertheless, determin-
ing the precise combination of these actions suitable for expiating a specific act
of sin is far from a simple task. To begin with, for some sins, such as having sex
with an elder’s wife, an array of specific penances is prescribed;** and some of
these are tantamount to ritual suicide,” which Apastamba (1.28.16-1.28.17) and
other authorities seemingly forbid. Yet, for certain, other recognized sins,
Dharmasastra texts do not seem to enjoin any specific penances at all. Furthermore,
these texts also lay down an array of generic penances that are not prescribed
exclusively for any specific sins, but instead presented as generally and power-
fully expiatory, such as the oft-discussed “lunar penance” (candrayana).*
Thus, given the confusing state of the scriptural corpus and the variety of
seemingly legitimate options available, determining the correct penance for a
given sin would seem to require both considerable erudition and a great deal of
personal discretion. With this in mind, it is easy to see why members of
Brahmanical society would have felt much more comfortable entrusting this
task to a properly constituted parsad than to an individual sinner.

Beyond this, an earnest desire to allow sinners to regain their caste
status seems to underlie several other notable features of public penances, as

22 See, e.g., ApDh 1.28.11-1.28.18; MDh 11.104-11.107, 11.252.

2 See, e.g., ApDh 1.25.1-1.25.2, 1.28.15; GDh 23.8-23.10; BDh 2.1.13-2.1.15; MDh 11.104-
11.105.

>4 This rite typically starts the day of the full moon, when a person subsists on fifteen
mouthfuls of food. Every day thereafter, he decreases his daily food by one mouthful, so that
he completely fasts on the day of the new moon. Then he begins to increase his daily food by one
mouthful each day until the day of the next full moon. For textual descriptions, see GDh 27.1-
27.18; BDh 3.8.1-3.8.31; MDh 11.217.
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prescribed in textual sources. For instance, a smrti cited in several medieval
commentaries flatly forbids a parsad from refusing to issue a penance for a sin
if it knows of one,?> and another instructs that to the greatest extent possible, it
must avoid issuing needlessly harsh penances.*® Both of these passages suggest
that a parsad was not, at least in theory, simply a committee of staunchly
orthodox Brahmins responsible for the vigilant guardianship of their commu-
nity’s purity. To the contrary, they make a parsad appear more like a benign
institution charged with curbing overly stringent standards of purity within
Brahmanical society. And this benevolent character of parsads would appear
to explain why Dharmasastric texts sometimes refer to the process of issuing a
penance with the curious expression “to do a favor” (anugraharin kuryat).*” It
also supports Timothy Lubin’s (2007: 109-10) significant contention that a
major difference between penance and punishment within Dharmasastra is
the element of coercion, which is generally missing in the former, but present
in the latter.

Lastly, it is worth noting a special ceremony that the Parasara Smrti (8.41-
8.42) prescribes to mark a cow-killer’s formal readmission to caste after his
proper completion of his assigned penance: a ceremony that the commentator
Madhava fittingly refers to as the “publicizing of purity” (Suddhiprakasana)
and extends to all public penances. Given that the fundamental component of
this ceremony is the ritual feeding of Brahmins, the creation of social consen-
sus would again seem to be its clear purpose, for strict dietary rules and limits
placed on commensality are ubiquitous characteristics of Brahmanical culture.
Therefore, if a man can successfully perform suddhiprakasana and get
Brahmins to eat his food, it would be very hard for his fellow caste members
to deny his caste status, for to do so would be to impugn all those whom he
has fed.

To summarize then, in laying down rules for the performance of public
penances Dharmasastra texts repeatedly show a deep concern with the cre-
ation of social consensus. Evidence for this starts with the necessity of a
parsad; continues with the marked severity of public penances in comparison
to secret ones; and concludes—according to Parasara at least—with the
sinner’s final act of formally feeding Brahmins. This deep concern of the
Dharmasastras with social consensus regarding the expiation of publicly
known sins likely stems from the extremely high standards of purity that

% See, e.g., Mitaksara 3.300a-b; Madana-Parijata p. 779; Parasara-Madhaviya 8.30: “When
Brahmins who know the correct penances refuse to give them to tormented solicitors, they
become the same as them.”

26 See Parasara-Madhaviya 8.30: “Taking into account concerns of age, time, and mortality in
the case of a Brahmin, Brahmin scholars of Dharmasastra should issue a penance through which
the sinner will attain purification and neither be robbed of life nor experience great torment, for
one should never instruct rites of that sort.”

27 See Parasara-Madhaviya 8.6 and Madana-Parijata p. 778.
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prevailed in orthodox Brahmanical communities. Therefore, it would appear
that the Dharmasastra tradition provides in public penances an authoritative
institution capable of establishing two matters of grave importance for Brah-
manical social order: (a) how sinners can expiate their sins and (b) when they
have done so. This is not to deny that the spectacle of public penances in
Brahmanical communities also served as a means of naturalizing the wrong-
ness of sin and, therefore, essentially of deterrence, as some scholars have
recently argued.”® Instead, the point is simply to stress that while the
Dharmasastra tradition sees unchecked sin as a serious danger to society, it
also recognizes a similar danger in the puritanical attitudes fostered in trad-
itional Brahmanical culture.

28 See Davis (2010: 133-8) and especially Olivelle (2011).
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Vows and Observances
vrata

Donald R. Davis, Jr.

The topic of vrata—vows, regimens, and austerities of many kinds—captures
in miniature the general history of the development of Dharmasastra in a way
that few other topics do. In brief, vrata appears in the early Vedic texts but has
several meanings that subsequently are narrowed and expanded in later texts.
The Vedic usages become a touchstone for later meanings, but at the same
time, the category catches on to describe a whole series of devotional vows and
regimens that are seen textually first in the Puranas and only later in the
medieval Dharmasastra digests. By then, the vrata practices described are
already well established in connection with temples, pilgrimage centers, and
domestic vows. The dharma texts nevertheless co-opt the vrata category, as if
it had been there all along (which in a very loose way it had). Huge dharma
tomes appear that collect the Puranic material and add to it. From then on,
vrata remains a standard topic of dharma in Dharmas$astra, while also main-
taining its relevance as a broad category for innumerable religious vows and
austerities, especially by women, in Indian society. Indeed, women so domin-
ate the observance of vratas today and in recent centuries that it is practically
only a women’s ritual. Figuring out how far back this dominance goes,
however, is difficult, but the question is essential to understanding how
Hinduism evolved.

THE SEMANTIC DEVELOPMENT OF VRATA
AS A TOPIC OF DHARMASASTRA

In early Vedic texts, vrata is a flexible term meaning either “rule, divine
attribute, or observance.” It then narrows in later Vedic texts to signify an
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ascetic regimen that was part of a ritual consecration (Lubin 2001)." There it is
used in connection with preparatory rites that form part of ritual consecra-
tions, especially either the restrictions on food to be observed in such moments
or the restricted food itself (Kane V: 22-5). Within the Grhyasatra and
Dharmasttra texts, vrata similarly means a “ritual observance,” especially
for students and especially rites involving fasting. Apastamba (ApDh 2.1.1),
for example, states, “After marriage, the special observances (vratani) of the
couple living the household life come into force” (Olivelle 1999a: 43). A series
of food restrictions follows. However, vrata should not be considered an
important term in these latter texts, since it occurs infrequently.

The most common meaning of vrata in the early Dharmasastra texts is
expiation (Kane V: 27). In other words, it is often a synonym of the more
common word for expiation, prayascitta. For instance, in the chapter on
expiation, Manu (MDh 11.170) reads, “Through these observances (efair
vratair), a twice-born should remove a sin incurred by stealing. The sin
incurred by having sex with a woman with whom sex is forbidden, on the
other hand, he should remove by means of the following observances (vratair
ebhir)” (Olivelle 2005a: 224). Here, as elsewhere, the affinities between ascetic
practices involving fasting and other restrictive observances led to frequent
semantic overlap between concepts that later become clearly differentiated.
Vrata is often synonymous with niyama (restrictive observance) and with
upavasa (fasting rites) (McGee 1987: 50-3). McGee calls some rites of the early
texts not labeled vrata “precursors” of later vows for removing inauspicious-
ness, safe journeys, long life, and wealth (1987: 22), but the conceptual and
ritual affinities are loose and sustained mostly by back reading later under-
standings onto earlier. In short, even by the time of the major root texts of the
dharma tradition, we are still somewhat far from the later standard denotation
of vrata as a voluntary vow made to a deity to observe a fast or other ascetic
regimen in favor of a worldly reward.

Within Hindu jurisprudence, the number of recorded vratas expanded
rapidly in the period between the basic Dharmasastra root texts and the
digests of dharma composed from the twelfth century ce on. From less than
twenty, often ill-defined vows, consecratory rites, and regimens in the major
root texts, we very quickly jump to a description of 170 vratas in the twelfth-
century Vratakanda of Laksmidhara’s Krtyakalpataru. Several hundred more
appear in subsequent dharma digests, with the total number approaching a
thousand. The dramatic increase in the number of attested vratas can be
explained textually by the fact that the vrata material is almost wholly Puranic
in origin. The early Dharmasastra provided little to draw upon for this topic in
the medieval digests. So, textually, the dharma tradition just took everything

! Compare MDh 3.1, where the core ritual life of the student (brahmacarin) is called the
“observance relating to the three Vedas” (traivedikam vratam).
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from the Puranas and presented their long praises and descriptions of vratas
as though they had been dharma all along. Historically, however, the question
is whether the vratas represent an intrusion of proverbial popular custom or
came out of another religious tradition, namely the Puranas, now appropriated
by Dharmasastra.

McGee’s unsurpassed study of vratas in the medieval Dharmasastras pre-
sents the explosion in vrata literature as an incorporation of “good custom”
(sadacara) into the Hindu law (1987: 37). She describes the difference between
Vedic and Puranic vrata as a shift from impersonal to personal acts and from
mandatory to optional observances (1987: 33). However, these explanations
may be incomplete both because they assume that “popular culture” is the
source of innovation in history (especially when the change seems to open up
practices and institutions) and because another explanation is in evidence.

It was Christian bishops, not popular folk, who introduced the cult of the
saints to early Christianity (Brown 1981), and it was Buddhist monks and
nuns, not the laity, who introduced the image cult to early Buddhism
(Schopen 1997). Similarly, what I want to suggest is that the Brahmin authors
of the Puranas created the idea of vrata as a voluntary vow made to a deity and
available to a wide segment of the populace. The Puranas should be considered
a parallel expert tradition to the Dharmasastras, not part of one monolithic
Brahmanical tradition. Therefore, the textual proliferation of vratas occurred
owing to their promulgation by expert Pauranikas in the second half of the
first millennium. If Hindu temple culture takes off under and after the
influence of the Gupta kings in the fifth and sixth centuries ce (Willis 2009),
then the textual correlate of that rise is the Purana tradition with its glorifica-
tion of sacred pilgrimage sites and its intricate narrations of the lives and acts
of the Hindu deities. Vrata as we now know it originates in the Puranas.
Beginning with Laksmidhara in the twelfth century, the Dharmasastra authors
simply decide that Puranas are authoritative sources for rules regarding vows,
pilgrimage, the consecration of images, and piija.> In other words, the dharma
authors accepted temple Hinduism explicitly in a way that they had not
done previously.

Nevertheless, it is a curious fact requiring an explanation that early attes-
tations of vrata are male-centered regimens associated strictly with socially
exclusive Vedic rites, while medieval and especially contemporary vratas are
socially open, female-centered vows to deities associated with family reputa-
tion and success. As McGee (1987: 85) points out, the dharma digests do not
resolve the issue of whether and how women and lower classes may be eligible
to perform vratas. The core tension arises from the Dharmasastra authors’

2 The inclusion of the Puranas among the fourteen bases of knowledge (vidyasthana) at YDh
1.3 should be understood as supportive of the performance of dharma, but not as an authori-
tative source (dharmamiila).
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commitment to women’s lack of independence in matters of law and religion.
Visnu (ViDh 25.16) states, “If a wife performs a vow of fasting while her
husband is alive, she robs her husband of his life and also goes to hell” (Olivelle
2009a: 90). The medieval authors agree that this passage and similar ones
mean that women must ask for the permission of their fathers, husbands, or
sons before undertaking a vow (Kane V: 51). An old disability of women and
Siidras in the Dharmasastra and Mimamsa texts is that their rites cannot be
performed with Vedic mantras. This technical prohibition, for several dharma
authors, excludes women and lower classes even from vrata observance.

What male experts dictated, however, only women could maintain. It is
impossible to know how many or which vows were observed by women in
medieval India, but we do find a lot more reference to women in connection
with vratas, not to mention the possibility that lower castes and even foreign-
ers (mlecchas) could undertake vratas of various kinds (Kane V: 54, 157).
Hemadri, for example, describes 35 vows for women and another 125 that
were open to women or men (McGee 1987: 86, fn. 27). In the end, as McGee
suggests, the digest authors permitted vratas for all classes and for women,
often assigning special vratas to different groups across the social spectrum, in
spite of the objections that some held about their being qualified or permitted
to do so (1987: 87). This acquiescence supports the possibility that vibrant, but
only partially textualized, practices of women’s vows existed alongside the
vows found in the Puranas.

Textually, the Dharmasastra digests draw only on previous textual pre-
scriptions and descriptions of vows and make little or no claim to incorporate
customary or regional vratas as such. We seem then to have three simultan-
eously functioning vrata “worlds”: the partially recorded world of customary
and regional vratas, the huge sections on vows in various Puranas, and the
digests and manuals of Dharmasastra that systematized the Purana material.
Historically, these must have been in constant interaction, but we are limited
by our dependence on the texts in our ability to describe this interaction
in full. What is clear, however, is that the observance of vratas comes in
the modern age as one of the, if not the, primary religious practices of
Hindu women.

ELEMENTS OF STANDARD VRATAS
IN DHARMASASTRA

In the earliest dharma digest on vratas, that of Laksmidhara, the 170 odd vows
form the structure for a religious calendar (Aiyangar 1953: xi-xx). The
chapters are arranged first by vows to be observed on specific days of the
week, then days of the month, then fortnights, then months, then seasons,
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then annually. The annual cycle of vows emerges from this calendar as a
template for an observant Hindu, or at least a Hindu who would like to appeal
to the power of various deities to ensure the success of various worldly goals.
Given that vratas in Dharmasastra are usually classed as kamya rites, meaning
they are motivated by the fulfillment of a particular desire, the long list of vows
is not at all meant to be observed in its entirety. Rather, the appropriate times,
deities, and ritual procedures for each vow are systematically presented
according to their calendrical periodicity. The close association of vows with
the calendar means that the literature on vows intersects frequently with
Hindu astrological doctrines and calculations and with festivals that mark
the passage of religious time.

The standard elements of a vow include a statement of intention, the
identification of the deity, the correct time, the necessary ritual procedures,
and the rewards to be received. Long discussions of the ritual eligibility for
making vows, the incapacity to undertake a vow, and failure to complete a vow
surround dharma discussions of vrata. Procedurally, vratas are comprised of
other rites that are timed and carried out in order to achieve a specific purpose.
What brings the elements of a vow together is the statement of one’s intention
(sankalpa) to perform the vow. So, a vow might ask the votary to perform a
fast (upavasa), offer a pija, say muttered prayers (japa), give a gift (dana),
make an ancestral offering (sraddha), or even go on a pilgrimage (tirtha-
yatra). In addition, most vows come with a story, the vratakathd, usually a
mythological episode involving the performance of the vow, an instance of its
effectiveness (McGee 1987: 226).

The statement of intention that precedes the principal and subsidiary rites
provides the religious link necessary for the overall vow to work, to have its
desired effect. Indeed, the statement of intention is generally considered the
most essential element in a vrata precisely because it puts often-generic ritual
actions in the service of a specific votive rite and, in effect, guarantees
the proper internal commitment or devotional attitude (bhdva, bhakti) by
externalizing it in words. For many dharma authors (Kumarila, Medhatithi,
Sridatta, etc.) the sarnkalpa defines the vrata itself and distinguishes it from
other rites (Kane V: 29-30). The definition by Raghunandana captures this
view: “A vow refers to an intention to perform restrictive rites accompanied by
a range of various procedures that must be observed for a long time” (cited in
Kane V: 30, fn. 63).> Nevertheless, the details of the sankalpa are often not
expressed in the description of different vows.

A vrata may be stated simply or may include a host of procedural details,
backstory, and praise of its rewards. Here is a simple example from the vrata
book of the twelfth-century Krtyakalpataru of Laksmidhara:

3 dirghakalanupalaniyatattaditikartavyatakalapasahitaniyat[m]asamkalpavisayo vratam ||.
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When the Sun is passing into a new position, if one offers the ancestral rite with
the appropriate procedures for the sake of pleasing the Sun, then that wise person
will be honored in the world of the Sun. On the sixth lunar day, the man should
observe a fast and, on the seventh, recite, “May the Sun be pleased,” according to
the usual procedure. He is released from all disease and honored in the world of
the Sun. This is the vow to the Sun. (Aiyangar 1953: 388-9)*

In this case, a sraddha ancestral rite is the basis for the vow, which is now
dedicated to the Sun and accompanied by a fast and an additional recitation.
Like all vows to the Sun, this one provides the benefit of health. In Susan
Wadley’s famous phrase, this vrata, like others, is a “transformer of destiny,”
and takes shape as “a willing or a vow to gain some desired end, undertaken
optionally” (1983: 148-9). To prevent or to combat illness, Hindus may
undertake a vow to the Sun as needed in their life. The vow is thus a religious
tool to reshape one’s karmic future.

One further example illustrates a women’s vow from the vrata book of the
Caturvargacintamani of Hemadri (II: 154):

And, a woman should fast on the 14th lunar day of each dark fortnight for a year.
At the end of the year, after fashioning an auspicious image out of rice flour, she
should honor and adorn it with songs, oil libations, garlands, and yellow clothing.
Once everything is prepared in the specified manner, she should offer it to Siva.
“In the specified manner” means observing nonviolence, abstinence, sleeping on
the ground, etc.” Travelling in seven-storied vehicles resplendent with refined
gold, she is honored at the very summit of the world of Rudra for hundreds of
millions of eons. Having enjoyed all the pleasures she could desire in all the
worlds of Siva and the other gods, in due course she will return to this world
and obtain a king as a husband. This is the vow of Dark 14 as stated in
the Sivadharma.®

As before, another common rite, in this case piijd, forms the procedural core of
the vow, though some necessary elements of the piija are specified. The proper
time and duration of the vow open the description, and the praise of its great
rewards close it. The reward in this case, as for most women’s vows, pertains to
their husbands or families. The exclusion and subordination of women in the
rites of early Dharma$astra yield here to a wide array of rites that are

* martandapritaye yas tu sraddham kuryad vidhanatah | samkrantav ayane dhira siryaloke

mahiyate || krtopavasah sasthyam tu saptamyam yas tu manavah | karoti vidhivad bhaskarah
priyatam iti || sa sarvaroganirmuktah siryaloke mahiyate | iti siryavratam ||.

> This is Hemadri’s commentarial clarification of the quoted phrase.

¢ nari copavased abdam krsnam ekas caturdasim | varsante pratimam krtva salipistamayim
Subham || gitanulepanair malyaih pitavastrais tu pijayet | purvoktam akhilam krtva Sivaya
vinivedayet || pirvoktam ity ahimsabrahmacaryabhuisayanadi | saptabhaumair mahayanais
taptacamikaraprabhah || yugakotisatam sagram rudraloke mahiyate | Sivadisarvalokesu bhogan
bhuktva yathepsitan | kramad agatya loke ‘smin rajanam patim apnuyat || iti Sivadharmoktam
krsnacaturdasivratam ||.
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independent of men, but conceptually directed toward their welfare and
success. Hemadri’s digest appears to be the first major collection of vows to
include a high percentage of women-centered and women-permitted vows.
The proportions grow in later texts such as the Vrataraja, Vratarka, Nirnaya-
sindhu, and Vrataprakasa. The standard elements of vows remain the same,
but women now seem to be the dominant performers of vows, even in the
dharma texts.

To return to the three vrata “worlds,” reviewing the dharma digests on
vrata, one notices both an expansion in the total number of vows described
and an increase in the proportion of vows exclusively for women or permitted
to both men and women. These women-centered and women-permitted vows
are also gleaned from various Puranas, which suggests that the Puranas at least
had already opened a new religious space for women. However, the early
dharma digests of Puranic vratas did not incorporate a large number of these
vows, thereby yielding the impression that women were not the main social
group who made vows. Digests in and after the fourteenth century, by
contrast, incorporate more and more vratas for women, indicating the accept-
ance of women’s vows as a part of orthodox Hindu dharma. Historically,
women were practicing vows all along and probably to a greater extent than
men were. Did that social reality overwhelm the Dharmasastra as it had the
Puranas earlier? Or, did the Purana authors instill a new, more open theology
that included women’s vows prominently and promulgated the practice
among women? If so, once the Dharmasastra authors had embraced the
Puranas, it must have become increasingly hard or unnecessary to reject
some parts of the Puranas and not others.

A fascinating example of just this sort of partial acceptance is found at the
beginning of the Danasdgara of Ballalasena (Bhattacharya 1953: 6-7). Though
the text concerns religious gifts, not vows, the same dilemma faced its author.
He needed material to compile for his digest on gifting, but he did not trust all
of his Puranic sources. He writes, “Only the seventh book of the Bhavisya
Purana has been carefully compiled here, as I have rejected the eighth and
ninth as tainted by heretics” (ibid.: 7).” After deeming several other Puranas
either acceptable or irrelevant, he then states, “After examining the Devi
Purana which stands outside the standard enumeration of the various Puranas
and sub-Puranas, I have not digested it here as it conforms to the scriptures
of heretics by promoting impure rites” (ibid.: 7).> When it comes to women’s
vows, my guess is that a theological innovation of the Puranas gradually gained
full acceptance, after an initial period of critical and skeptical adoption of

7 saptamyaiva puranam bhavisyam api samgrhitam atiyatnat | tyaktvastaminavamyau kal-

pau pasandibhir grastau ||.
8 tattatpuranopapuranasamkhyabahiskrtam kasmalakarmayogat | pasandasastranumatam
niripya devipuranam na nibaddham atra ||.
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Puranic material. Full acceptance textually was bolstered by the social reality
of women performing vratas as a key part of their religious lives.

THE CENTRALITY OF VOWS IN
CONTEMPORARY HINDUISM

In recent years, many anthropologists have brought to light the importance
and functions of vows in contemporary Hinduism.” Almost all acknowledge a
deeper history in the Puranas and Dharmasastra.'® At the same time, all
struggle to link the history and the ethnography through explicit connections.
In short, the practices of vrata found in Dharmasastra and in the observable
practices of Hindu women feel similar and they share a common conceptual
space, but the names, procedures, performers, deities, and purposes do not
always match up in precise or direct ways. The gap between text and practice
should not, however, be seen as a failure of text to control practice.

It is rather at the level of broad goals and procedural frameworks that we
can see how contemporary vows influenced, and are influenced by, the
Dharmasastra. As with its historical development, the vrata tradition today
exemplifies the continuing presence of Dharmasastra norms, concepts, and
expectations among Hindu communities. But not in the details.

Both McGee and Pearson, for instance, observed that the classificatory
boundary of nitya (mandatory and perpetual), naimittika (required on certain
occasions), and kamya (optional and in view of specific desires) vows from
Dharmasastra is much more flexible in women’s practice than the scheme
would normally allow. Family tradition or personal inclination regularly
converts an occasioned vow into a mandatory vow or a vow of desired welfare
and most women do not speak of vows in these terms (Pearson 1996: 75, 208).
By contrast, men’s vows in contemporary Hinduism usually fall into the
category of “occasioned” observances: the marriage of a daughter, the cele-
bration of a festival, etc. Very few men, it seems, observe regular vows as
mandatory rites or as rites to achieve particular end. The textual scheme fails,
then, as description of contemporary vratas, but succeeds in its differentiation
of vow types that are still culturally and academically relevant.

° Important recent studies not cited elsewhere in this chapter include Flueckiger (2015);
Gold (2015); Pintchman (2010); McDaniel (2002); McGee (1991); and Raj and Harman (2006),
which examines vows in several South Asian religions.

19 Anthropological studies tend to treat the Puranas and Dharmagastras together as part of
the single genre of smrti. For the reasons stated in this chapter, it is more helpful to distinguish
the two as distinct textual traditions in order to see their interaction in the development of
Dharmasastra and Hindu religious practices.
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For further insight, let us look at the most reported overarching goal of
vows, the welfare of one’s husband and family, generally called saubhagya.
McGee has “defined this concept of saubhdgya as one which encompasses all
the desires and goals of women and, in the context of svadharma, equated
women’s pursuit of saubhdgya to a man’s pursuit of moksa. To be a saubha-
gyavati [a woman of good fortune] is the sole aim and desire of many Hindu
women” (1987: 388). For the most part, saubhdgya is a virtue directed outward
toward others, the securing of good fortune for those who are close to a
person. Creating good fortune for one’s family obviously brings satisfaction,
comfort, and joy to oneself, too. Saubhdagya as good fortune is widely touted in
the Dharmasastra digests, too, where it also serves as a collective category for a
range of hopes and desires women have for their families: material and
business success, good health, harmonious marriage, successful education,
and the birth of children. Likewise, these components of good fortune are
frequently mentioned as the desired ends of vows in the dharma texts. In
terms of general goals, therefore, we find considerable congruence between
text and practice, especially regarding women’s vows.

The actual vrata procedures observed show a variation in practice that is
unparalleled in the texts. Regional, village, and family vows involve intricacies
and specific ritual requirements that we just do not find in textual sources,
even in the modern manuals printed to facilitate the correct observance of
widespread vows. Karva Chauth (Pitcher Fourth, on the fourth day of the
month of Karttika), for example, which is very popular as an annual festival
and vow of fasting in North India, has similarities to rites described in
Dharmasastra, but hardly “derives” from them. It consists of a sunrise-to-
sunset fast and often the exchange of earthen pots containing auspicious items
of feminine beauty (bangles, cosmetics, etc.). Other rites accompany the day-
long celebration for the longevity of one’s husband, but these vary across
localities. In recent years, the popularity of the vow has made it increasingly
more of a commercial festival, with shops and communities preparing collect-
ively for the observance of married women (and sometimes even unmarried
women seeking a good husband). None of these preparations is part of
the dharma texts’ concerns. Probably thousands of other vows—some grand,
some private—are similarly part of a living tradition that may nod to
Dharmasastra but passed down not through textual study but through family
and community tradition."!

"' Tt is possible that an early hint of the existence of religious traditions maintained and
controlled by women is seen in ApDh 2.29.15: “According to some, one should learn the
remaining Laws from women and people of all classes.” This brief statement may point to living
traditions that the Dharmasastra texts were not equipped to capture or perhaps interested to
include in detail.
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Although the specifics diverge, the broad procedural frameworks of vrata
found in Dharmasastra nevertheless remain. The standard elements described
above still capture well the cultural expectations of good intention, austerities,
core and accompanying rites, proper eligibility, and desired ends as essential
pieces of a valid vrata. To that extent, Dharmasastra synthesizes a theological
summary of vows that still holds good to understand Hindu observances in
practice today. We cannot say that Hindus “apply” Dharmasastra very often or
at all in their vrata practices. Yet, by bracketing the independent development
of regional and customary vows, we can still reliably turn to dharma texts
in order to discern the basic goals and elements of vows even in contemporary
Hinduism.

The practice of vrata in Hinduism today has long attracted anthropological
interest because it is so obviously central to women’s religious lives in ways
that correct for textual misogyny and provide insight into a prevalent and
ubiquitous element of Hinduism generally. Vows are a domain of Hindu
religious life that women control and promote as key to the well-being of
Hindu families. Women lead in other areas of Hindu religious practice, such
as domestic pija and religious education, but vratas have become a special
technique that Hindu women take pride in. In her study of vows observed by
Varanasi women, Pearson speaks of “a certain possessiveness that Hindu
women seem to feel about the vrat tradition,” even as they acknowledge that
men can and do observe vows on certain occasions (1996: 126).

These anthropological observations make a richer understanding of the
independent world of women’s vrata observance possible. On the basis of
these ethnographies, we are able to postulate a historical depth for women’s
vows for which the texts only provide a partial, often reluctant, glimpse. The
fascinating story of Hindu vratas is precisely their historical evolution from
ascetic and ritual observances by men in the service of other rites to the
transformative use of other rites by women and their fasts in the service of
worldly desires that bring prosperity to Hindu families.
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Pilgrimage
tirthayatra

Knut A. Jacobsen

Pilgrimage is a popular Hindu religious practice that became a central subject
in the Dharma$astra literature at the time of the Dharmasastra digests
(Nibandhas) from the twelfth century ce. Pilgrimage was not a Vedic ritual
practice but it came to be part of the Hindu tradition gradually, probably
during the first centuries ck, although it seems to have been opposed by
sections of the Brahmanical communities for a long time after that. It took
many centuries for pilgrimage to become a dominant feature of the Hindu
tradition, and even longer for it to become a main subject in the Dharmasastra
literature. Since pilgrimage places and pilgrimage are not included as subjects
in most of the Dharmasastra texts until the genre of Dharmanibandha
(digests) (twelfth c. ce) P. V. Kane’s observation in his History of Dharmasastra
that “The literature on tirthas is probably far more extensive than on any
single topic of Dharmas$astra” (IV: 581) may appear puzzling. In line with this
observation by Kane, the section on pilgrimage places (tirthas) and pilgrimage
(tirthayatra) in the History of Dharmasastra is also one of the most extensive
in the volumes.! However, most of the main texts on pilgrimage places and
pilgrimage are found in the Mahabharata and the Puranas and in numerous
Mahatmyas. The number of Mahatmyas on specific tirtha places “are almost
beyond counting” (Salomon 1985: xx), while the number of available Dhar-
masastra texts that treat pilgrimage places and pilgrimage travel as a general
subject is quite small. In the Nibandhas, the convention is that the first part
covers the topic of rules and regulations of pilgrimage, while the subsequent
parts cover a number of individual places. These parts about individual places

' See Section IV, vol. 4, pp. 552-827, which is divided into six chapters: “Tirthayatra
(pilgrimage to holy places)”; separate chapters on Ganga, Kasi, and Gaya; a chapter on various
places; and finally, a “Comprehensive list of tirthas.”



336 Knut A. Jacobsen

are by far the longest parts. The Nibandhas on pilgrimage places and pilgrim-
age are lengthy. The first of the Nibandha texts, Laksmidhara’s multivolume
Krtyakalpataru included a large volume on pilgrimage places and pilgrimage,
the Tirthavivecanakanda, and this book probably became a model for later
Nibandha authors on pilgrimage. In the centuries after the Tirthavivecana-
kanda, several long Dharmanibandha volumes on pilgrimage places and
pilgrimage travel were produced. The section on general rules and regulation
of pilgrimage in Tirthavivecanakanda comprises only eleven pages. In these
Nibandhas, the Puranas, Mahabharata, and Mahatmyas are probably more
often quoted as authoritative, and commented on by their authors, than are
any particular Dharmasastra text.

There seems to be a tension in the treatment of pilgrimage in the Dharma-
nibandha texts on tirtha. On the one hand, it serves to propagate the exag-
gerated salvific rewards described in the promotion texts of the different
pilgrimage sites, and on the other hand, there is the attempt to infuse ration-
ality, rules, and regulations into the pilgrimage tradition, by attempting to
limit the salvific power of the places and make the rewards dependent on rules
and restraint. The authors searched the texts to be able to construct a dharma
of pilgrimage. The promotion of particular places may reflect the situation of
the authors and be a function of the interest of the patrons of the authors.
Economic interests seem to have been a dominating feature in the Hindu
pilgrimage phenomenon right from the beginning and up to the contempor-
ary situation, and to have had a role in the promotion of the exaggerated
salvific rewards described in the texts.

ORIGIN OF HINDU PILGRIMAGE

There was no pilgrimage in the Vedas (Angot 2009), and pilgrimage to
particular places is not recommended in any texts earlier than the Mahabhar-
ata and the Puranas (Bharati 1963). It is significant that Yaska’s Nirukta
(c. 250 BCE), a book on etymological explanations did not list pilgrimage as a
synonym of travel (yatra). The earliest descriptions of pilgrimage places and
pilgrimage travel and their benefits are found in the Mahdabharata, in its later
parts, dated probably from the third to fifth centuries ce. Pilgrimage is an
important feature of the Mahabhdarata and some verses on pilgrimage are
found in almost every one of Mahabhdarata’s eighteen books (Vassilkov 2002),
most significant are the lengthy Tirthayatraparvan of the Aranyakaparvan
(Book Three, Chapters 78-148), and the chapters in Salyaparvan (Book Nine,
Chapters 35-54) and Anusasanaparvan (Book Thirteen, Chapters 25-26).
Pilgrimage subsequently became a central feature of the Puranas, which
contains numerous Mahatmyas of pilgrimage places. The growth of Hindu
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pilgrimage is probably grounded in the same development that gave rise to the
worship (piija) of divinities embodied in statues (miirtis) in Hindu temples,
that is, the religious ritual that partly replaced the sacrifice (yajiid).> Worship
of Hindu miirtis has a strong economic dimension and its origin may perhaps
be sought in the competition with Buddhists for the economic resources of
ritual clients (Jacobsen 2013). The contrast of the Vedic sacrifice with the
Hindu temple is striking. In the Vedic sacrifice, the gods traveled to where the
ritual of sacrifice took place. With the Hindu temples, the divine was thought
to be permanently present at particular sites and humans had to travel to those
sites to get their blessings (see Angot 2009; Jacobsen 2013: 65-70). This gave
rise to a geography of statues, shrines, and temples. Images of gods could
also be worshiped in the home, but assumedly some particular powerful
presences of the gods were in the shrines and temples located at a distance.
To meet these particular powerful presences of the gods it was necessary to go
on a pilgrimage.

Tirthayatraparvan of the Mahabharata gives economic arguments when it
introduces the ritual of pilgrimage. The Tirthayatraparvan presents pilgrim-
age as a ritual as orthodox as the Vedic sacrifice, but especially available to
poor persons who were not able to pay for the sacrifice. It is significant that the
authors of Nibandhas such as the Tirthavivecanakanda, the Tirthacintamani,
and the Tristhalisetu® at the outset of their texts, also give the economic
argument for pilgrimage by quoting the verses from the Tirthayatraparvan
that pilgrimage is a ritual for poor persons and that it is even more meritorious
than is sacrifice:

na te Sakya daridrena yajiah praptum mahipate,
bahuipakarana yajiia nanasambharavistarah.

prapyante parthivair etaili* samrddhair va naraih kvacit,
narthanyinair avaganair ekatmabhir asamhitaih.®

yo daridrair api vidhih sakyah praptum suresvara,°®
tulyo yajiiaphalaih punyais tam nibodha yudhisthira.”

2 Pilgrimage contains a number of ideas and practices such as darsan and pija to gods and
goddesses present in statues (miirtis), ideas of meritorious rewards (punya) and purification
from papa by ritual bathing, ritual shaving, tarpana, and sraddha, and these may have separate
histories.

* In Tirthavivecanakanda and Tirthacintamani, the texts open with this quotation. The
Tristhalisetu also quotes it in the first chapter, but the chapter starts with a discussion of the
purusarthas, to argue that dharma should be practiced first, then artha, and lastly, kama, and
that the dharma of pilgrimage to tirthas is better than other kinds of dharma because everyone
can perform it, also Stdras, samkirnas (castes of mixed origin), and pravrajitas (Tristhalisetu
commentary on quotation 38).

4 The critical edition of the Mahdabhdrata has ete instead of etaih.

> In the critical edition of the Mahabharata, this line reads narthanyanopakaranair ekatmab-
hir asamhataih.

S The critical edition of the Mahabharata has naresvara instead of suresvara.

7 The critical edition of the Mahdabhdrata has yudham vara instead of yudhisthira.
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rsinam paramam guhyam idam bharatasattama,

tirthabhigamanam punyam yajiiair api visisyate. (Mahabharata 3.80.35-3.80.38,
as quoted on page one, line 3-10 of Tirthavivecanakanda)

A poor person is not able to perform these sacrifices, Oh King, they require much
equipment and materials. These sacrifices are performed by kings and sometimes
by rich persons, but they cannot be performed by poor persons, or without
assistance by others or by one person alone. Oh Naresvara, but note the ritual
that can be performed even by the poor person, which gives the same merit as
sacrifices, Oh Yudhisthira. This is the greatest secret of the sages, Oh most noble
of the Bharatas: visiting tirthas gives such religious merit and is superior even to
the sacrifices.

By starting the text with this quotation, which states that pilgrimage is a ritual
for poor people and superior to the sacrifices, the author of these verses of the
Mahabhdarata explains why pilgrimage should be accepted as proper and
meritorious. For poor people, pilgrimage corresponds to the Vedic ritual.
The agenda of the Nibandha authors quoting them seems to be the same, to
legitimate pilgrimage ritual as Vedic. The Brahmanical tradition had com-
peted for economic support with the Buddhists, whose pilgrimage had begun
with religious travel to the stipas with the relics of the Buddha and places
associated with the main events of his life, and Hindu pilgrimage probably
evolved in competition with this ritual tradition (Falk 2006; Jacobsen 2013).
The Hindu tirthas were promoted by Brahmans who had moved away from
the “placelessness” of the Vedic gods and the rituals of sacrifice to the worship
of divinities present permanently at particular sites. The goal of the priests at
the shrines was to lead as many people as possible to the presence of a god
(Stietencron 1977), and this continues to be the basic ideology of pilgrimage
places: it is open to everyone; there is no ritual pollution from others at
pilgrimage places; and it gives great rewards for very little. Fairs and festivals
are organized in order to attract more people, and the success of a pilgrimage
festival is typically measured in the number of people participating and
visiting. The places compete for visitors by outbidding each other in promising
exaggerated rewards. This ideology is to some degree opposite to the Vedic
sacrificial ideology. There seems to have been a conflict between Vedic Brahmans,
who were against the concept of a permanent presence of the divine at
specific sites, and other Brahmans, who had started to function as priests at
the temple sites (Olivelle 2010a; Stietencron 1977). This conflict is detectable
in the quote from the Tirthayatraparvan that compares pilgrimage to sacrifice
and concludes that pilgrimage is even more meritorious than sacrifice is. That
there is an almost total absence of the temple in the early Dharmasastra
literature (Olivelle 2010a) seems to point to this Brahmanical opposition.
The Dharmasastra literature follows the path of the Vedic ritual life in
which no public structure of worship or ritual played any role (Olivelle
2010a: 193). None of the principal Grhya- and Dharmasutras contains any
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procedures of consecration of images in a temple, argues Patrick Olivelle, and
he states that, “in the religious life of a good Brahmin...the temple or
anything resembling it plays no significant or even a secondary role”
(Olivelle, 2010a: 193). Further, there is “no archaeological evidence for tem-
ples in what could be termed the mainstream Brahmanical tradition, as
opposed to the Buddhist and Jain, until at least the time of the Kushana,
that is, the second century ce” (Olivelle, 2010a: 194). The functionaries of the
temples, the devalaka, were despised by the Dharmasastra tradition, and were,
argues Olivelle, “ostracized by the Brahman community” (2010a: 202).
Stietencron (1977) thinks that the first custodians of images, the devalakas,
were Stadras, but some Brahmans started to perform services for the shrines,
and the Vedic Brahmans considered them fallen Brahmans. The statements in
the Mahabhdarata and the Puranas about the rewards of visiting tirthas being
compared with the sacrifices, which the visit was supposed to supersede, is
probably a function of the conflict between the two groups of Brahmans and
the need to devaluate the Vedic sacrifice for the priests who took care of
images. The comparison of the rewards by implication ridicules the ritual of
sacrifice as pointless. The escalation of the conflict was, argues Stietencron
(1977), to a large degree, economic and it concerned the gifts to the Brahmans.
The result of the conflict was that the priests of the shrines, statues, and tirthas
accumulated great wealth, whereas the priests of the sacrifices lost out. The
shrines and tirthas were open to a much larger part of the population than the
sacrifices were, so the number of donors increased. The priests then could use
the wealth to arrange festivals that attracted more pilgrims (Stietencron 1977).
The donations of the pilgrims more than covered the expenses of the festivals.
With growing wealth, the temples were expanded, and the fame of the place
increased. Temples that accumulated wealth probably also became more
important centers of pilgrimage as their powers were also thought to increase.

The ritual specialist connected to the temple, the devalaka, is mentioned in
Manusmrti and was here condemned. “Doctors, priests of shrines, people who
sell meat, and people who support themselves by trade are to be excluded from
offerings to the gods and ancestors” (3. 152). The Manvartha-Muktavali
commentary by Kullika Bhatta explains that the devalakas serve the shrine
not for the sake of dharma but for their own profit (vartanarthatvenaitat
karma kurvato ’yam nisedho na tu dharmartham). In classical Dharmasastra
texts such as Manusmrti, tirtha is not a topic of discussion, but the condem-
nation of the devalakas could perhaps be interpreted to include shrines at
tirthas. Some Dharmasastra texts show awareness of the existence of the
phenomenon of tirtha as bathing place, but do not make it a topic of
discussion. Tirtha is mentioned, but without naming any particular site,
which probably means that some particular pilgrimage place is not the
intended meaning of tirtha here. In a verse found with some variation in the
Gautama (19.14), Baudhayana (3.10.12), and Vasistha Dharmastitra (22.12),
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bathing places (tirthas) are stated to be places for expiation of sin (sarve
siloccayah sarvah sravantyah punya hradas tirthany rsiniketanani gosthakse-
trapariskandha iti desah).® Tirtha here does not seem to refer to some
particular pilgrimage places, which later becomes the meaning of the term,
but perhaps just to places (desa) for purificatory baths. In Manusmrti
religious travel for purification is mentioned (as something one does not
need to do in a particular case if you have no quarrel with the god of death
Yama) (Manusmrti 8.92):

yamo vaivasvato devo yastavaisa hrdi sthitah,
tena ced avivadas te ma ganga ma kuriin gamah.
This god, Yama the son of Vivasvat, dwells in your heart. If you have no quarrel

with him, then you do not have to go to the Ganges or the Kuru land.
(trans. Olivelle 2005a)

The mentioning of Gariga and the Kuru land indicates religious travel for
purification, but Ganga and the Kuru Land refer to large areas and not to one
particular pilgrimage site. Interestingly, Baudhdyana (3.5.7) and Vasistha
Dharmasitra (29.11) use the concept “all tirthas.” Baudhayana 3.5.7 says that
if a person performs aghamasana ritual of recitation and bathing for twenty-
one days at a bathing place (tirtha), “he becomes a man who has bathed in all
the bathing places (sarvesu tirthesu sndto bhavati)” (Baudhdyana 3.5.7). It is
unclear what exactly is meant by “a man who has bathed in all the bathing
places.” The same phrase is used in Vasistha Dharmasiitra 29.11 about giving
gifts. By allowing others to use his cows, he gets “the same reward as by bathing
in all sacred bathing places” (sarvatirthopasparsanam). The idea of all sacred
bathing places might point to the emerging ideology of pilgrimage, although
here, as well, no specific place names are mentioned, unless sarvatirtha refers to
a specific place such as Prayag.” It is the mentioning of specific place names and
the narratives of the places and their meritoriousness that is the distinguishing
mark of a textual tradition of tirtha as “pilgrimage place” in the Mahabharata.
The first emergence of the listing of names of tirtha in any of the law books is in
Visnusmrti, which devotes a whole chapter (Chapter 85) on mentioning names
of different tirthas, which are recommended for performance of sraddha. This
text is quite late, it was written between 700 and 1000 ct (Olivelle 2007), and by
that time, pilgrimage had become a widespread Brahmanical institution.'® It is

8 Baudhayana 3.10.12. The texts of Gautama and Vasistha read rsinivasa for rsiniketanani.

° For a discussion in a nibandha of the meaning of the term sarvatirtha, see Tristhalisetu
verses 226-59 and discussions, and English translations pp. 274-84.

' That the Visnusmrti deals with pilgrimage is used as one argument by Olivelle for
identifying the text as a late composition. Previously the text has often been incorrectly dated
to the third century ck, and it has been used repeatedly as evidence for an early origin of the
institution of pilgrimage. An example is Arya (2004) who writes, “Of all the Smrtis, the
Visnusmrti is the earliest text which refers to some tirthas like Varanasi, Gaya, Prayaga, Ayodhya,
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probably close in time to the date when we get the first digests on pilgrimage,
Laksmidhara’s Tirthavivecanakanda. A geographical expansion of the Hindu
pilgrimage tradition, which is witnessed in the Mahabharata and the Puranas,
happened probably especially from the fourth century ce. Urban decay and a
feudalization of the economy seem to have been important processes for the
extreme success of the tradition of tirthayatra (Jacobsen 2013; Nandi, 1979/80;
Nandi 1986; Nath 2001; Nath 2007; Sharma 1987). Hindu pilgrimage is
primarily a medieval and modern tradition and came about “due to the
Brahmin revival, and to the ruralization of religion in the Hindu Middle Ages
through its partial absorption into local, non-Brahmanic cults” (Bharati 1963:
137). The historian R. S. Sharma suggested that urban decay led to agricultural
expansion and a feudalization of the economy, and that several cities that
decayed as centers of trade were recreated as sacred centers to benefit from
the new pilgrimage economy (Sharma 1987). The transformation of cities from
centers of trade to centers of pilgrimage thus had economic reasons. The
Dharmanibandhas on tirthas primarily promoted these pilgrimage cities, and
their authors were probably also based in these cities.""

PILGRIMAGE PLACES AND PILGRIMAGE
IN THE DHARMANIBANDHAS

The topic of pilgrimage places and pilgrimage enter the Dharmasastra textual
tradition fully only with the Dharmanibandhas. The Nibandhas on tirtha
attempted to superimpose a logical coherence on a diverse popular tradition
and attempted to make pilgrimage subject to rules and regulations. The
inclusion of pilgrimage in the Dharmanibandhas was perhaps attempts to
infuse orthodoxy into a tradition that was to some degree driven by the
economic benefits of the tirtha priests, and this indicates that pilgrimage
had become central to the economy of certain cities. Geographical integration
was probably also a factor. Perhaps another purpose was to give approval of
Brahmans to travel to tirthas.

The first Nibandha to incorporate the subject of pilgrimage was Laksmid-
hara’s Krtyakalpataru (twelfth c. ce), which was also the first of the Nibandhas
(Olivelle 2010b: 55). One of Krtyakalpataru’s fourteen parts is devoted to
tirthas, the Tirthavivecanakanda, of extensive length. The printed edition of

Vidiga, and Sarasparaka (Sopara). These references are important because the Visnusmrti is
assigned to a fairly early date, the third century Ap” (Arya 2004: 8).

"' Many of the nibandhas were promotion texts for particular cities. Tirthavivecanakanda
focused on Varanasi; the Tirthacintamani on Puri; and Tristhalisetu on Varanasi, Prayag, and
Gaya.
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the Sanskrit text is 264 pages. It set the standard for the later Nibandhas on
tirthas. The next significant Nibandha text on tirthas was the Tirthacintamani
of Vacaspatimisra (fifteenth c. cE), the printed Sanskrit edition of which is 271
pages. The first part of the Tristhalisetu of Narayanabhatta (sixteenth c. cE),
the most authoritative Sanskrit text on the subject (Salomon 1985), the
Samanyapraghattaka, which alone is 178 pages. Several Sanskrit digests of
Tristhalisetu exist: Tristhalisetusarasamgraha by Bhattoj Diksita, Tirthaka-
malakara by Kamalakarabhatta, and Tirthendusekhara by Nagesabhatta.
The printed edition of the “most authoritative of the later texts on tirtha”
(Salomon 1985: xix), the Tirthaprakasa of Viramitrodaya (seventeenth c. cE) is
510 pages. These are the most important dharma texts for treatment of the
details of pilgrimage travel and pilgrimage places. The dharma texts on tirthas
contain long quotations mainly from the Mahabhdrata, Puranas, and Smrti
texts, describing the places and instructions relating to the performance of
pilgrimage rituals. However, in contrast with Tirthavivecanakanda, later texts
included some lengthy technical discussions on a number of specific topics
pertaining to pilgrimage and the pilgrimage rituals.

Laksmidhara composed the Krtyakalpataru under the patronage of King
Govindachandra, who ruled in Kasi and Kanoj. Olivelle has suggested that
Laksmidhara “was probably the editor who supervised the work of pandits
working under him” and that “many of the digest writers of medieval India
were closely associated with rulers and probably worked under their patron-
age” (2010b: 55). Pilgrimage probably played an important role for the
economy of several cities. However, S. Pollock has suggested that Krtyakalpa-
taru was written in an environment in which the Turkish invasion was
believed to threaten society and that the production of the digests followed
the path of the advance of the Delhi Sultanate (Pollock, 1993: 106). For the
pilgrimage tradition, this would mean that the need to consolidate power led
to the final inclusion of the pilgrimage ritual into the Dharmasastric tradition,
in spite of the earlier opposition to it. The pilgrimage tradition sanctified
geographical space, and with a threatening “other,” it became strategically
important to define space as having salvific value common to all Hindus
within a geographically unified area. That the Dharmanibandhas do not
seem to distinguish between rewards attained at places devoted to Siva and
Visnu and other gods and goddesses, in that all places were thought to have
power to give merit and moksa, also points in that direction.

RULES AND REGULATION

Tristhalisetu is one of the most authoritative of the Sanskrit texts on tirthas
and pilgrimage travel (Salomon 1985). The subject of its general section
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(Samanyapraghattaka) is rules and regulations of pilgrimage. One purpose
may perhaps have been to establish rules and regulations in order to promote
pilgrimage as a practice appropriate for Brahmans. The titles of the chapters of
its general section (Samanyapraghattaka) is indicative of the topics that was
considered central for the attempt to create rules of the pilgrimage ritual in the
Dharmasastra tradition: the purusarthas; praise of the ability of firthas to
destroy moral impurity (papa); the nature of tirthas; secondary tirthas such as
truthfulness, self-control, and the inability of tirthas to purify persons who
have not abandoned moral impurities; those authorized to make pilgrimages;
causes for varying degrees of benefit (phala) from tirthas; varying degrees of
benefit based on particular vehicles (yana); tirthas and equivalent substitutes;
purity of times for pilgrimage; the way of going to tirthas; observances on a
pilgrimage; duties on the day of arrival at a tirtha; fasting; shaving (a long
chapter); bathing; tarpana; defilement of rivers, sraddha, prohibited elements
in tirthasraddha (a long chapter); discussion of $raddha; discussion of the
coincidence of the tirthasraddha and other sraddhas; persons authorized to
perform tirthasraddha; exception to persons authorized to perform tirtha-
sraddha; beneficiaries of tirthasraddha; guide for procedure; and miscellaneous
rules of tirthas.

One interesting way the Tristhalisetu tried to bring order and orthodoxy
into the pilgrimage tradition, and perhaps unity to it, was to attempt to
measure exactly the salvific power of the various pilgrimage places. The
chapter on tirthas and equivalent substitutes starts by quoting the Adityapur-
ana, which says that the Pandavas together with a number of other sages took
on twenty-four years of penance and “carried them out by means of tirthas.”
This quotation is meant to legitimate that the salvific power of the tirthas can
be calculated in terms of penance equivalents. The number of yojanas'>
traveled is then calculated in terms of penances (krcchra'® and prajapatya).
This merit varies according not only to distance traveled but also to the power
of the place. Tristhalisetu does not quote any texts as precedence for the exact
calculation. So “bathing in Bhagirathi (Ganges) after coming sixty yojanas on
foot, with a declaration of intent made beforehand according to the rule for
penances, is equal to six years of krcchra penance” (p. 229). For each yojana,
an increase of one half krcchra penance is added. At Prayag, Varanasi, Garga-
dvara, and Gangasagara, it is equal to twice of that. Bathing in Yamuna after
coming twenty yojanas is equal to two years of krcchras; at Mathura twice of
that; and so on. The calculation builds on the principle that salvific power is
stronger at some places and weaker at others, but such calculations are
completely contradicted by the promotion texts of the individual places, in
which each place celebrates its absolute power, and the normative calculations

12 A yojana is around one and a half kilometers.
1> One krcchra takes twelve days.
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of Tristhalisetu seem to have had a limited effect on the actual behavior of
pilgrims. In the Mahatmyas, the promotion texts of particular pilgrimage
places such as in the Narmadamahatmya of Tirthavivecanakdanda, quoting
Matsyapurana it is said that the river Yamuna purifies a person after bathing
for seven days, Sarasvati for three days, or Ganga on bathing once, but
Narmada purifies on the mere sight of seeing it (darsanad eva) (Tirthavive-
canakanda, p. 198). In the promotion text of Naimisaranya, it is claimed that
walking thirteen kilometers along the Ganga gives a reward equal to the
asvamedha sacrifice; the same result is attained by walking four miles in
Varanasi or two miles in Kuruksetra, but by walking in Naimisaranya, one
attains the reward of an asvamedha sacrifice for every step. Such computations
of the Mahatmyas included in the tirthanibandhas and the attempts of
calculations of the general section of the Tristhalisetu contradict each other
completely. The way of calculation of the Tristhalisetu probably never attract-
ed much interest from the pilgrims,* but it is an example of the scholastic
attempts to incorporate pilgrimage into the Dharmasastra tradition and infuse
some sort of rationality into it.

The Nibandhas encourage giving of large amounts of wealth to the pandas
and salvific awards are calculated on the basis of the gifts. Such calculations are
often overstatements, such as the statement “for each pore on the skin of the
cow and its calf” the gift giver “will enjoy heaven for thousands of years” in
the Tirthacintamani:

He who offers a kapila cow in Prayag, giving plenty of milk, with gold horns,
silver hooves, and white neck, should properly engage a learned and holy
Brahman, clad in white garment, who is calm, knowledgeable in dharma, and
accomplished in the Veda, and should give him the cow, beautiful clothes and
many gems. For each pore on the skin of the cow and its calf he will enjoy heaven
for thousands of years. (313-16)

And, when not following the prescribed rules, such as buying the service of having
oneself shaved when arriving at a pilgrimage place, punishment in hell follows:

If one arrives at the Ganga, best of rivers, and does not have oneself shaved, he
and tens of millions of others go to the Raurava hell until the end of the eon.
(Tristhalisetu 256, trans. R. Salomon, p. 284)

Given the stress on giving to Brahmans at tirthas, it is interesting that the
Nibandhas also contain statements that condemn Brahmans who accept gifts
at tirthas. Tristhalisetu says, quoting Padmapurana:

One must not accept gifts at a tirtha, even with his dying breaths. Even a creature
mad with desire protects at least his mother; but acceptance of gifts at a tirtha is

4 T am not aware of any evidence that such calculations were of interest to pilgrims, but
examples can probably be found.
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the same as selling the tirtha. When the Ganga is sold, then Janardana (Visnu) is
sold; when Janardana is sold, the three worlds are sold. If a brahmana out of greed
wishes to accept gifts in a sacred place, there is no world beyond for that evil one,
nor even this world. Brahmanas weak in wisdom who accept great gifts (there)—
those Brahma-demons are born as trees with a brahmana’s form. One must
not desire to accept gifts, relying on the strength of the Veda...one should not
sell the Veda: the lowest of twice born men should rather kill a cow and eat
its flesh.  (Tristhalisetu, Samanya-praghattaka 651-2, trans. Richard Salomon,
1985: 437-8)

The author of the Tristhalisetu instead of commenting himself on this, quotes
from the Tirthavivecanakanda:

As long as a man enjoys the wealth accepted as a gift (at a tirtha), as long as a man
who has accepted gifts at the tirtha continues to keep possession of that wealth
obtained there, for so long he cannot generate the benefit of donations etc. at a
tirtha, which benefit is characterized by such qualities as being multiplied by ten
million. But by discarding that wealth he does generate that proper benefit for
himself. (Trans. Richard Salomon p. 439)

And quoting again Padmapurana:

Accepting gifts (pratigraha) at a tirtha is to be avoided, as is selling of the
Dharma. A sin committed at a tirtha is hard to atone for, and so is acceptance
of gifts (pratigraha) (there). (656; trans. Richard Salomon p. 439)°

Such condemnations of Brahmans who accept gifts at tirthas might be difficult
to understand, and such statements were perhaps directed at Brahman pilgrims.
The Nibandha text addresses, one would assume, primarily Brahman pilgrims
and it states the proper behavior of Brahmans on pilgrimage. They might
perhaps also echo the old condemnation of devalakas in earlier Dharmasastra
literature and the tension between Vedic priest and devalakas, a tension
also confirmed in contemporary ethnographic observations. The verses reflect
perhaps that while pilgrimage had become a Brahmanical practice the author
still had a negative view of the pilgrimage priests (pandds). Maria Heim in her
study on ddana comments that “Several studies show that, far from being
idealized as virtuous, brahman recipients of dana are despised for their status
as dependents” (2004: 58).

In the general section of the Dharmanibandhas, human virtues are said to
be more important than tirthas are, and it is stated that there are no rewards
from visiting tirthas if the mind is not pure. That the fruits of being present at
a tirtha depended on possession of high moral qualities goes against the
promotion texts of the places, which are quoted again and again in other

!> Pratigraha is a gift or present, especially, a donation to a Brahman. According to Man-
usmrti, Brahmans were allowed to receive gifts from worthy persons of the three higher varnas,
and this was known as pratigraha.
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sections in the Nibandhas. Tirthavivecanakanda argues that virtue is the
highest tirtha and that the rewards for visiting tirthas are dependent on ascetic
values and correct ritual performance at the sites. In these parts on rules for
pilgrimage, moral purity is presented as a necessity to gain the fruits of
pilgrimage. These sections of the texts attempt to put limitations on the salvific
power of place. But at other places, the texts argue that just by being present at
the tirtha or having the sight of it, by the thought of it, or even just by having
the desire to visit the place, all wishes will come true. Just being touched by the
dust of Kuruksetra blowing in the wind is enough to remove all moral
impurity and attain moksa, according to promotion verses of Kuruksetra
quoted frequently. The salvific power of place is absolute. This power of
place of Kuruksetra contradicts the teaching of the dharma of Krsna to
Arjuna, narrated in the Bhagavadgita, which took place at the same Kurukse-
tra. However, the Nibandhas include both views. The authors of the Dharma-
nibandhas on tirthas supply the well-known argument that if mere physical
presence were enough, all the fishes in Ganiga would attain moksa. But how do
we really know that they don’t? The popular view of the salvific power of place
contradicts the idea of salvation as a gradual attainment of purity dependent
upon ritual performance and the cultivation of human virtues. However, as in
other dimensions of the Hindu tradition, these two points of view, power and
purity, flourish side by side.

Given the great popularity and influence of the Hindu pilgrimage tradition,
the number of texts that treat tirtha and tirthayatra as a subject of Dharma-
$astra is surprisingly small. In addition, many discussions in the Nibandhas of
rules of pilgrimage have probably had a very limited influence on the pilgrims.
These texts should be used with care as sources for descriptions of actual
Hindu pilgrim behavior. Many of the rules were probably never followed
by the great majority and they were perhaps never meant for them but
rather for a few Sanskrit-knowing Brahmans. However, they did give oppor-
tunities for persons fascinated by rules and regulations to feel at home in the
pilgrimage ritual.
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Images and Temples

Richard H. Davis

During the first millennium cg, Hindus in India developed a complex and
conspicuous set of religious practices and institutions, centered on the worship
of physical images or icons. These images were treated as theophanies, that is,
as material embodiments or supports for the tangible presence of the Hindu
gods. Images could be placed in small domestic shrines, in village temples, or
in massive palatial stone temples, often built by ambitious kings to signal their
claims to sovereignty. Whether in a small home shrine or a great royal temple,
the images were to be venerated as the divinities they were believed to be. In
this religious culture, Hindu texts articulated iconographic protocols for the
fabrication of images, proper procedures for the consecration of images as
worthy receptacles of the divine, ritual etiquette for worshiping the divine
icons, and rules for the construction and maintenance of public temples as
divine homes or mansions, as well as systems of theology within which these
actions were suitable and necessary. Here I will call this religious culture of
practice and knowledge temple Hinduism (Davis 1995: 27-31).

Considering the importance of these religious practices in classical and
medieval India (and continuing to the present day, in many respects), it is
surprising that discussion of them in the Dharmasastra literature is quite
sparse. If the Dharmasastra authors view dharma as “the totality of duties
which bears upon the individual” in that individual’s particular social situation
(Lingat 1973: 4), then one would expect them to weigh in on matters of image
worship and temple construction, and to bring these topics within the code of
dharma they sought to articulate. However, key works of Dharmasastra like the
smrtis of Manu and Yajiiavalkya, composed in the early centuries ct as the
image-based religious practices were becoming prevalent in Northern India,
remain virtually silent on the subject. “Ironically,” observes Patrick Olivelle
(2010a: 193), “even though a temple locates the visible presence of the divinity on
Earth, yet the temple is conspicuous by its absence or insignificance in the
legal literature of ancient India.” What is the reason for this orthodox reticence?
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The religious culture of temple Hinduism that emerged in classical and
early medieval India was a significant departure from the earlier program of
Vedic sacrifice. The Brahmin authors and transmitters of the Dharmas$astra
literature were, above all, loyal to the Vedic tradition. The emergence and rise
of image-related religious practices in the early centuries ce provoked a
tension within the class of orthodox Brahmin religious specialists. Some
disdained them, while others actively entered into the new ritual culture.
Heinrich von Stietencron (1977: 131-2) described this tension in dramatic
terms, as a schism in the Brahmin class. Orthodox Brahmins began a “bitter
feud” with the Brahmins who participated in temple practices. This tension is
reflected in the Dharmasastra treatment of the topics of images and temples.

My aim in this chapter is to trace the discourse pertaining to Hindu images
and temples within the Dharmasastra genre. This is not a general history of
Hindu image worship or temple Hinduism. I will consider both sides of the
Brahmanical ambivalence toward images within the literature. First, I will look
at the iconophobic orientation, as found in texts such as the Dharmasastra of
Manu. Then, I will examine those orthodox iconodules within the Dharma-
astra ambit who engaged with and articulated programs of image-related
practice. These include several “supplements” to the Grhyasatras, one notable
Dharmasastra, some Puranas, and the compilations or digests (nibandha) of
Dharmasastra teachings. Finally, I will give a brief description of non-Vedic
genres of prescriptive religious literature, such as the Vaisnava Samhitas
and the Saiva Agamas, that embraced more fully the religious culture of
temple Hinduism.

ORTHODOX ICONOPHOBES

The Dharmasastra is a Vaidika discipline of knowledge. The social, legal, and
religious instructions within the Dharmasastra genre rest on the preeminent
authority of the Veda.

Historically, the Vedas presume and outline a ritual program of sacrifice
(yajfia). Sacrifice, it is said, involves three principal elements: the substance
(dravya) to be offered, the deity (devata) to whom the offering is made, and
the giving up or abandonment (tydga) of the substance to the deity. In
practice, Vedic sacrifice involves offerings of substances made into a sacrificial
fire, which conveys the offerings to the gods, who remain invisible or distant.
The offerings are accompanied by the recitation of mantras, oral passages of
the Veda, which are considered to have sacred potency.

Within the Veda, a certain amount of anthropomorphic imaging of the
deities is present. The hymns of the Rg Veda speak of Indra’s hands and eyes,
Agni’s mouths, and so on. But, this does not indicate that the Vedic religion
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made use of anthropomorphic icons. As P. V. Kane (1927-8: II: 207) concludes,
“one can say without much fear of contradiction that the religious practices
among the higher strata of the Vedic Aryans did not include the worship of
images in the house of in temples.”

Yet there is clear and abundant evidence that, outside this orthodox “Vedic
Aryan” world of practice, many other ritual cultures were prevalent in India.
Best known are the developing religious practices of the Jains and Buddhists.
Dharmasastra authors regularly dismiss these communities as nastika, “athe-
ist.” But, the Grhyasitras also acknowledge others. They refer to devakula,
devayatana, and devagara, terms that designate “homes of the gods.” These
appear to be early shrines or temples, usually located outside villages or towns,
housing images representing devas, Hindu deities. The Grhyasitras generally
counsel their audience of pious Vedic Brahmins to show respect toward these
shrines, but they never recommend any direct ritual participation. By the first
century of the Common Era, religious icons meant for veneration were
beginning to make their presence in Northern India inescapable.! From then
on, the religious culture of temple Hinduism grew.

This posed a deep challenge to the Vedic order, both ideological and
economic. Responses to this new challenge within the Brahmin class were
not uniform. To those orthodox Brahmins who held that the primordial
responsibilities of the Brahmin class were to recite and transmit the Veda, to
offer and officiate at sacrifices, and to receive and give gifts (as Manu states in
MDh 1.88), images and shrines appeared as a threat. But, other Brahmins took
a more conciliatory or integrative position. These iconodule Brahmins sought
to engage themselves within the emerging practices of temple Hinduism and
to articulate these practices within a Brahmanical orientation.

The full dimensions of this intraclass dispute are not known, and historians
have characterized it in different ways. In his stimulating 1977 essay, von
Stietencron portrays it as a fundamental schism within the Brahmin class,
leading to a long-lasting “bitter feud” between iconophobic and iconophilic
Brahmins (1977: 131-2). Ronald Inden sketches out how some Vedic trans-
mission schools or branches (sakhas) began to reframe Vedic practices within
a theistic, image-based liturgy. For Inden, this change is a matter of religious

! On the Grhyasiitra references, see Gopal 1959: 475-6. Kane considers three hypotheses for
the origin of Hindu image and temple practices: (i) the “Dravidian” origin and subsequent
absorption into Brahmanical cult, (ii) copying from the Buddhists, and (iii) a natural and
spontaneous growth within the orthodox tradition. He sides with the third: “When Vedic
sacrifices became less and less prevalent owing to various causes...there arose the cult of the
worship of images. Originally it was not so universal, or elaborate, as it became in medieval and
modern times” (Kane II: 712). In an overview of the archeological evidence, John Cort (2010)
argues persuasively for the more-or-less simultaneous adoption of image-based ritual practices
by Jains, Buddhists, and Hindus in Northern India (and especially in Mathura) in the period
from 100 BCE to 100 ce. From this point on, the archeological evidence for the growth of temple
Hinduism becomes increasingly prevalent.
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politics. He regards it as “the result of contestation among different religious
orders or schools for the “enunciative function” with respect to the religious or
ontological commitments of ancient Indian polities (1992: 573).” Gérard Colas
(2004) likewise recognizes the economic conflict. As royal and elite patronage
of temples increased, grants to Vaidika Brahmanical settlements (agrahdras
and brahmadeyas) correspondingly decreased. He traces a multiplicity of
critical opinions on image worship within several Sanskrit disciplines of
knowledge, including Parva Mimamsa, Nyaya, and Advaita Vedanta. Despite
the critiques within these genres of orthodox discourse, however, he observes
that most refrain from a thorough condemnation of image-related practices.
They adopt an “ambivalent” position, he argues (171).

Whatever bitter feuds, contestation, or ambivalence among Brahmins may
have played out on the ground in classical and early medieval India, the
iconophobic discourse we see in the Dharmasastras and related literature
does not take the form of harsh attacks or denunciation. Rather, the orthodox
opponents of image worship follow the more subtle rhetorical strategies of
omission, distancing, and ontological subversion.

If classical Dharmasastra works set out comprehensive ideals of proper
conduct for members of the twice-born classes, and especially for Brahmin
males. The great majority of these works omit any mention of image-related
practices, either as domestic rites or as a worthy profession. For Manu, a central
daily ritual task for a pious male householder is to perform the five “great
sacrifices” (mahdyajiia): sacrifices to the Veda, to the ancestors, to the gods, to
beings, and to humans (MDh 3.70). The sacrifice to the gods here remains very
clearly within the paradigm of sacrifice. One adds wood to the domestic fire,
reciting a Vedic mantra. Other Dharmasastras follow suit (with one exception,
discussed in the following section). The worship of gods in the form of images is
omitted as part of the proper daily conduct of an orthodox Brahmin.

As with the earlier Grhyasitras, the Dharmasastras of Manu and Yajna-
valkya do acknowledge the existence of physical “gods” (deva, daivata). In his
general rules of conduct for a bath-graduate, Manu states that one should
circumambulate a mound of earth, a cow, a god (daivata), a Brahmin, ghee,
honey, a crossroads, or a significant tree (MDh 4.39). The commentators gloss
daivata here as “image of god.” Yajfiavalkya (1.133) likewise recommends
passing on the right a god, a mound of earth, cow, Brahmin, or large tree
(literally, “king of the forest”)—all objects worthy of honor. Here, it would
seem, a shrine with an image of a god is something one might encounter on
route while traveling. If so, the authors urge the pious householder to show all
due respect, and then move on down the road.

As for those who officiate at these shrines, that is a different matter. Manu
addresses this in his discussion of monthly ancestral observances. A pious
householder should be very careful about whom he invites. Ancestral offerings
have much to do with maintaining the continuity and status of one’s lineage,
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so it makes sense to exclude those who might detract from the family purity.
Among those to be excluded are devalakas. “Physicians, devalakas, butchers,
and tradesmen should all be excluded from divine and ancestral offerings”
(MDh 3.152). The devalakas are, according to Kullika and other commenta-
tors, those who attend on images (pratima-paricaraka), temple officiants. This
is one portion of a much larger set of exclusions. The careful sraddha host will
also avoid men with deformed nails or black teeth, people with one eye, actors,
singers, gamblers, drunks, spice-merchants, and of course, ndastikas, along with
many others, from such ceremonies of ancestral solidarity. People with these
imperfections would contaminate the purity of the offerings.

Manu does not provide a rationale for excluding devalakas from ancestral
rites. Since he places the image attendant in between physician and butcher, it
is tempting to construe them together. Doctors earn a living by ministering to
living human bodies, and butchers by dealing in dead animal bodies. Temple
attendants also attend on the physical bodily forms of gods. Is it a matter of
pollution through direct engagement with the organic, as anthropologists have
argued? In his commentary, Kullaka suggests a different reason. Devalakas
perform the rituals of worship of images for the purpose of gaining a liveli-
hood, and not based solely on the principles of dharma. Feeding such an
unworthy person at one’s sraddha ceremony, says Kulliika, renders the ritual
fruitless (Kullika on MD#h 3.180).

The notion of improper livelihood appears, again, when Many discusses
wrongful actions or sins (papa) that cause a fall in (pataka) and require an
expiation (prayascitta). Among those wrongful actions is the appropriation of
property that should belong to gods or Bra