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Guide to the Online Resource Centre &

The Online Resource Centre that accompanies this book provides students and
lecturers with ready-to-use learning resources. They are free of charge, and are
designed to complement the book and maximize the teaching and learning
experience.

www.oxfordtextbooks.co.uk/orc/abass2e/

For students

These resources are available to all, enabling students to get the most from their textbook; no
registration or password required.

Appendices

The appendices from the book are available to download. These include guides to answering
assessment and discussion questions.
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Guide to the Online Resource Centre

Guidance on answering discussion questions

Advice from the author on how to approach the end-of-chapter exam-style questions which
appear in the book.

Flashcard glossary

Test your knowledge of the key terminology used in international law.

Web links

Annotated links to useful websites enable you to click straight through to reliable sources of
information and efficiently direct your online study.

For lecturers

These resources are password-protected for adopting lecturers to assist in their teaching.
Registering is easy: click on ‘Lecturer resources’ on the Online Resource Centre and complete
a simple registration form which allows you to choose you own username and password.

Test bank

A fully customizable test bank of a range of different types of questions including multiple
response, multiple choice, fill-in-the-blank, and true-false, with answers and feedback to test
your students.
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* Two new chapters—on immunity and international humanitarian law

e Expanded chapters on the law of treaties and international economic law

e Complete reworking of the chapter on collective security law

¢ Discussion of the responsibility of international organizations

¢ Inclusion of the post-Kyoto regulation in the international environmental law chapter

¢ Analysis of the procedural concerns raised by the first case to be decided by the ICC,
Thomas Lubanga, and an assessment of its impact on the development of war crimes
elements: actus reus and mens rea
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This chapter will help you to:

learn in brief the historical development of international law;
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International law in the modern context

(p- 2) Introduction

Not long ago, international law was regarded as unserious, unenforceable, and
something of a ‘non-law’ discipline. It meant little or nothing then to refer to
oneself or be referred to as an ‘international lawyer’. International law was
regarded as politics dressed in the language of the law—a sentiment also
reflected in academia. In most countries, university curricula did not include
‘international law’ until around the late 1970s. Academic writers rarely wrote
about international law, and the few who did so wrote mainly for the benefit of
officials of foreign ministries and diplomats, who were mostly concerned with
issues relating to consular relations and the protection of aliens in their
countries. The rather cynical attitude of most countries towards international
law was aptly captured by a famous English adage ‘English Law is law, foreign
law is fact, and international law is fiction’ (restated in A Contributor (1995) 54
CL) 230.

In the last fifty years, however, international law has witnessed a radical
transformation. Not only is it the fastest growing of any legal discipline today,
it is perhaps the most fashionable of all legal disciplines for law students to
pursue. From its relative obscurity as a discipline developed mainly for the
convenience of States and of which ‘the great majority of the lawyers of all
states [knew] little or nothing’, as Oppenheim once put it (see ‘The Science of
International Law: Its Task and Method’ (1908) 2 AJIL 313, 323), international
law has grown into the most effective weapon for preserving global peace and
security. Today, international law regulates not only how States behave
towards one another, but also how States deal with their own subjects,
especially concerning the protection of human rights, even within a State’s
own territory. This chapter provides a concise discussion of what international
law is all about. It analyses the basis, nature, and ramifications of
international law, and considers how international law has become such a
powerful tool for regulating interstate relations, and how its rules and
principles are now applied across civilizations, religions, and cultures all over
the world.

1.1 A brief history of international law: a distinction between the
‘origin’ and ‘documentation’ of international law

There is an extensive literature on the history and development of international law. However,
‘history’ depends on who is telling it, for what purpose, and for the benefit of which audience.
For example, itis customary for most textbook writers to begin chronicling the origin of
international law by referring to developments in Western society. Some writers say that
international law, properly so called, began with the conclusion of the Peace of Westphalia in
1648, which ended the Thirty Years War in Europe. Some locate the birth of international law in
the post-Renaissance period or the classical era in Europe. Other accounts have provided
more or less recent narratives than these dates.
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One common trend in most historical accounts of the origin of international law is the tendency
for writers to confuse the period when the formal documentation of international law began
with when international law, as a distinct legal field, emerged. These are two remarkably
different issues that must not be confused. Itis important to distinguish between saying that
international law, as used in modern times, began to grow from the second half of the Middle
Ages, and saying that international law actually began in the Middle Ages.

In Robert Jennings and Arthur Watts (eds), Oppenheim’s International Law, Vol. 1: Peace (9th
edn, London/New York: Longman, 1996), p. 4, itis stated that:

As a systematised body of rules [international law] owes much to the Dutch jurist Hugo
Grotius, whose work, De jure belli ac pacis libri tres, appeared in 1625, and became a
foundation of later development. [Emphasis added]

This is a widely accepted view of when international law started to be properly documented
and systematized in contrast to when it actually emerged. Itis important to maintain this type
of distinction, in order to ensure the accuracy of historical analysis.

For many reasons itis difficult to speculate when international law was actually born. For
instance, the Chinese are among the various peoples credited with inventing the art of writing,
even if it was perfected elsewhere. Nonetheless, the various Chinese languages were not
accessible to a great part of the world until fairly recently. In this situation, how can one be
sure what the early Chinese scholars wrote about international law or State relations, or if they
wrote on the subject at all.

Another difficulty is the question of who documented international law and what parameters
were used in determining what constituted international law. Until the twentieth century, the
standard for measuring acceptability of civilization was mainly Western. In the Institutes of the
Law of Nations (1884), James Lorimer classified China as ‘barbarous’. In the first edition of his
International Law: A Treatise, Vol. 1 (London: Longman: 1905), pp. 32-34, Oppenheim ranked
European States as number 1, American States, Liberia, and Haiti as number 2, Turkey number
3, Japan number 4, and Persia, Siam, China, Korea, and Abyssinia as number 5. He specifically
pronounced that countries in the lower category have not raised their civilization to the level of
the Western States. In 1955, H. Lauterpacht (ed.), Oppenheim’s International Law: A Treatise,
Vol. 1: Peace (8th edn, London: Longman, 1955), p. 49, the author added India and Pakistan to
the fourth category and removed Korea and Persia from the fifth.

Perhaps this classification reflects the personal opinions of individual authors. However, such
opinions significantly affect how the contributions made by others are regarded. (For general
discussion, see Xue Hanqin, Chinese Contemporary Perspectives of International Law.
History, Culture, and International Law, 355 Recueil des cours (Hague Academy of
International Law, 2012); Sundhya Pahuja, Decolonising International Law (Cambridge:
Cambridge University Press, 2011).

Authoritative international legal scholars have also shown that the general belief that Hugo
Grotius's work was the first proper documentation of international law was inaccurate.
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According to Jennings and Watts (1996, see section 1.1):

Although he is rightly called the father of the law of nature as well as the law of nations,
he has created neither the one nor the other. Long before Grotius, the opinion was
generally prevalent that above the positive law which had grown up by custom or by
legislation there was in existence another law which had its roots in human reason and
was therefore called the ‘law of nature’. [Emphasis added]

One major problem with attempting to put a specific date on the origin of international law is
that most of what became international law principles already existed among primitive nations
long before documentation started. An example is the principle of good faith.

In his book Histories (trans. A. de Sélincourt, Harmondsworth: Penguin, 1954), Herodotus, the
ancient Greek historian, recorded the early transactions that took place between certain North
African tribes. These early transactions, for the most part, constituted a practice whereby
commodities were sold between two tribes without as much as an exchange of words. The
Carthaginians, who inhabited several cities from the Gulf of Tunis to present-day Tunisia
around 1 Bc, would arrive in ships, offload their goods onto the beach, send a smoke signal,
and then retire. The other tribes would come, inspect the goods, and deposit a sumin gold that
they deemed a fair price for the goods. The Carthaginians would return, inspect the gold, and,
if satisfied, would take the payment and depart; if not, they would leave both the gold and
goods untouched until the other tribe deposited a fair price. This is what Herodotus described
in his work as ‘silent trading’—but see also Stephen Neff, ‘A short history of international law’ in
Malcolm Evans (ed.), International Law (3rd edn, Oxford: Oxford University Press, 2010), at p.
4,

It may be too optimistic to regard this episode as international law proper. Nonetheless, the
narrative indicated the evolution of the doctrine of good faith amongst ‘nations’, even if this
primitive form did not exactly correspond to the pacta sunt servanda. As we will see in Chapter
3 dealing with the law of treaties, this well-established principle of international law enjoins
States to implement faithfully those obligations that they assume under international law.

The various instances recalled earlier show the need to be cautious when dealing with
historical accounts of the origin of international law. However, by distinguishing the ‘origin’ of
international law from its ‘documentation’, as Oppenheim did in the previous quotation, we
avoid making hasty and often ill-founded conclusions about the ‘inception’ of international law.

There is little academic benefit to derive from seeking the ‘origin’ of international law. As such,
this book seeks to understand the ‘meaning’, ‘basis’, ‘nature’, and the ‘modern context’ of
international law. Understanding these topics will be of greater benefit to those who are new to
the subject than would be an attempt to establish the origin of international law—at least until
such time as, as Oppenheim hoped in ‘The Science of International Law: Its Task and Method’
(1908) 2 AJIL 313, 317:

The master-historian, to whose appearance we look forward, will in especial have to
bring to light the part certain states have played in the victorious development of certain
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rules and what were the economic, political, humanitarian, religious, and other interests
which have helped to establish the present rules of international law.

thinking points

e Why is it difficult to render accurately a historical account of the origin of
international law?

e What should be the focus of any account of how and why international law began?

e What is the importance of Hugo Grotius’s early work on the development of
international law?

1.2 The meaning and concept of international law
1.2.1 What is ‘international law’?

‘International law’ was believed to have been coined by the British philosopher Jeremy
Benthamin 1789, who described it as ‘that branch of jurisprudence...[exclusively concerned
with] mutual transactions between sovereign as such’. (See Jeremy Bentham, An Introduction
to the Principles of Morals and Legislation ([1789] ed Burns and Hart, London: Athlone Press,
1970), p. 297.) This definition embodies the notion of international law in the classical era when
the subject was regarded as applying only to States.

During this time, however, some writers believed that international law applied to entities other
than States. William Blackstone, an eminent English jurist, was of the view that apart from
applying to interstate relations international law also applied to individuals so that the subject
applies to ‘intercourse which must frequently occur between two or more independent states,
and the individuals belonging to each’ (W. Blackstone, Commentaries on the Laws of England
(1st edn, Oxford: Clarendon Press, 1765-69), Book IV, p. 66).

Most modern writers tend to define international law as a body of rules and principles
applicable only to States. Let us consider some examples.

According to Clive Parry, ‘The function of law in the international community’ in M. Sgrensen
(ed.), Manual of Public International Law (London: Macmillan, 1968), p. 1:

‘International law’ is a strict term of art, connoting that system of law whose primary
function it is to regulate the relations of states with one another.

Section 101 of the Restatement of the Law (Third), Foreign Relations Law of the United States,
provides that:
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International Law, as used in this Restatement, consists of rules and principles of general
application dealing with the conduct of states and of international organizations and with
their relations inter se, as well as with some of their relations with persons, whether natural
or juridical.

And the Oxford Dictionary defines ‘international law’ as:

the law of nations, under which nations are regarded as individual members of a
common polity, bound by a common rule of agreement or custom; opposed to municipal
law, the rules binding in local jurisdictions. [Emphasis added]

Itis nowadays both problematic and outdated to define international law as only
applying to States. International law was so defined when it applied only to the relations among
nations. If we go back—perhaps to the late nineteenth century, when the proper
documentation of international law began—it is obvious that States created international law,
through customs that were common in their relation with one another. From this customary
practice, States began to record the rules and principles that they wanted to apply in their
relations with one another. The first modern type of such records was the 1856 Declaration of
Paris, concluded in an effort to end the Crimean War. States were thus the only subjects of
international law at these early stages, because they alone were capable of applying its rules
and principles, and it was only to them that international law could be applied. For this reason,
as we will see in Chapter 4, States remain the most important subjects of international law,
making it somewhat accurate to continue to describe international law as the ‘law of nations’.

By the twentieth century, international law application opened wider. Following the International
Court of Justice’s Advisory Opinion in the Reparation for Injuries case—that international
organizations have their own legal personality—they became fully recognized as international
law subjects. Even then, Hersch Lauterpacht, who was a great campaigner for the recognition
of individuals as subjects of international law, still wrote in 1947 that ‘As a rule, the subjects of
the rights and duties arising from the Law of Nations are States solely and exclusively’ (H.
Lauterpacht (ed.), International Law: A Treatise (6th edn, London: Longman, 1947), p. 19).

As we will see in Chapter 4, in addition to international organizations, international law now
applies to human beings in certain circumstances. International organizations can apply the
rules and principles of international law, which can also be applied to them. Itis possible to
argue that since international organizations consist of States, a definition of international law as
applying to ‘States’ invariably includes international organizations. However, as we will see in
Chapter 5, international organizations are legal persons and subjects of international law and,
as such, they can be distinguished from the individual States that compose them.

A similar opinion was expressed in Akehurst’s Modern Introduction to International Law (7th
rev’d edn, ed Peter Malanczuk, London: Routledge, 1997), in which Akehurst noted that, during
the years between the two World Wars, writers had no difficulty defining ‘international law’ as
the law governing the relations between States. However, he said (at p. 1) that this definition:

Page 6 of 26



International law in the modern context

did not reflect the reality even at thattime. The Holy See, although not a State, was
recognized to have international legal personality, and so, for certain purposes, were
insurgents and some forerunners of modern international organizations. Since the inter-
war period, the matter has become more complicated due to both the expansion of the
scope of international law into new areas and the emergence of actors other than states
on the international plane, such as intergovernmental organizations established by
states, non-governmental organizations created by private individuals, transnational
companies, individuals and groups, including minorities and indigenous peoples.

The extension of international law definition to cover entities other than States must be handled
with caution. While international law can be applied to or against natural persons—for example,
under the Rome Statute of the International Criminal Court (see Chapter 16)—human beings
cannot apply international law in the same way that States and international

organizations can. Thus, despite the fact that certain categories of human being (including
diplomats, staff of international organizations, among others) enjoy some international rights
and privileges that ordinary people do not, they cannot appear before the International Court
of Justice (IC)), or conclude treaties on their own behalf, although they can do so as State
officials. Furthermore, individuals cannot open diplomatic missions (embassies, high
commissions, etc.) in foreign countries, no matter how important they may be. Therefore we
need to be cautious when we describe individuals as ‘subjects’ of international law for the
purpose of defining international law. In truth, they are international law subjects only because
international law can be applied to them under given circumstances; they cannot apply the
rules of international law in their own relations, and, as such, are not on the same platform as
States and international organizations as subjects of international law.

Nevertheless, itis no longer correct to continue to define international law as rules that apply

to States alone, even if States remain the most important subjects of international law. Thus, in
light of the shortcomings in the various existing definitions of international law, we propose to

define international law, for the purpose of this book, as:

a body of rules and principles, contained in various sources, including treaties and
customs, which the subjects of international law have accepted as binding on them
either in their relations with one another per se, or in those with other juristic or natural
persons.

This definition is distinguishable from most of the existing definitions in many ways:

e it recognizes that international law applies to entities other than States;

e jt lists the main sources of international law—treaties and customs—Dbut is not limited to
these;

e it reveals that the authority of international law derives mainly from the acceptance of its
binding force by its subjects; and
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¢ it demonstrates that international law does not regulate only the relations of one State with
another, but also governs the relations of States with humans and juristic persons (whether
nationals or foreigners).

thinking points

e Explain the meaning of international law as the ‘laws of nations’.

e Ljst which entities other than States may apply international law and those to which
international law may apply.

e To what extent does the proposed definition of international law improve upon or
detract from other definitions of international law with which you are familiar?

1.2.2 Public and private international law: a distinction

As a concept, we use the phrase ‘international law’ rather loosely to refer to two distinct areas
of a legal discipline. On the one hand, when we say ‘international law’, we may mean ‘public
international law’—that is, the law of nations, which, as discussed previously, concerns
relations among subjects of international law.

Let us suppose that two fictional States, Candoma and Rutamu, regularly conduct relations
with each other and that they each have an embassy on the other’s territory. Thus the
exchange of diplomatic officials between these countries, the conclusion of treaties
regulating the treatment of nationals of one visiting the territory of the other, the adoption
of rules and principles for dealing with the commercial enterprises of one country carrying
on business in the other, and so on, are all matters for public international law. This is
because such matters involve the application of certain rules and principles of
international law to the two States. The rules and principles are ‘public’ because neither
State can claim ownership of them; rather, they are rules agreed upon by both Candoma
and Rutamu alone, or in conjunction with other States.

On the other hand, when we say ‘international law’, we may, in fact, mean ‘private international
law’, otherwise called ‘conflict of laws’. This is a branch of international law that deals with
relations between individuals or legal persons, such as corporations, in which the laws of more
than one State may be applied. Private international law, or conflict of laws, concerns rules
developed by States to deal with such matters as transactions involving private nationals of
one State and another State, which may contain some foreign elements.

Page 8 of 26



International law in the modern context

Let us imagine that X and Y are Candoman citizens who married in Candoma, but live in
Rutamu. Their children were born in Rutamu and they carry on business activities in that
country. In a divorce proceeding between X and Y instituted in a Rutamuan court, the
resolution of issues concerning the custody of their children, the distribution of property
owned by the couple, and the disposition of their resources will involve a consideration of
the law of Candoma, under which the couple were married, and that of Rutamu, under
which their children were born and under which they and their children reside, and under
which they practise their business. Itis the interaction of the laws of Candoma and Rutamu,
and the consequences arising therefrom, that are referred to as ‘conflict of laws’, or
‘private international law’.

Although the laws of two States (Candoma and Rutamu) are involved in the divorce
proceedings between X and Y, the case is not actually between these two States. Rather,
the case is about how Candoman nationals who, despite having married in Candoma, must
have their marriage dissolved in their country of domicile, Rutamu, which, nevertheless,
must consider how Candoman law deals with certain issues arising in the proceedings.

Distinguishing between ‘public’ and ‘private’ international law does not imply that these two
aspects of international law are always mutually exclusive, or that they operate independently
of each other at all times. On the contrary, there are circumstances in which certain aspects of
these two ‘international laws’ interrelate, and in which one may be relevant in determining
whether a breach of the other has occurred.

In Jennings and Watts (1996, see section 1.1), atp. 7, it was said that:

Although the rules of private international law are part of the internal law of the state
concerned, they may also have the character of public international law where they are
embodied in treaties. Where this happens the failure of a state party to the treaty
to observe the rule of private international law prescribed in it will lay it open to
proceedings for breach of an international obligation owed another party. Even where
the rules of private international law cannot themselves be considered as rules of public
international law, their application by a state as part of its internal law may directly
involve the rights and obligations of the state as a matter of public international law, for
example where the matter concerns the property of alien or the extent of the state’s
jurisdiction.

It must always be borne in mind that this book is concerned only with public international
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law and not private international law.

This is a very important observation. Indeed, situations may arise in which failure to apply the
rules of private international law may be regarded as a breach of public international law. As
will be seen in Chapter 3, States accept certain private international law rules as governing
their international relations and such rules may involve private international law issues.
Therefore if a State fails to apply a private international law rule embodied in a treaty to which it
is a party, that failure may be considered to be a breach of an international obligation agreed
upon by the two States, which, in effect, constitutes a breach of public international law.

thinking points

e Distinguish between ‘public’ and ‘private’ international law.
e Are public and private international laws mutually exclusive?

e Name one circumstance under which the failure to apply a private international law
rule can give rise to a breach of public international law.

1.2.3 General, regional, and particular international law

Aside from the distinction between public and private international law, a further categorization
(although not a distinction as such) can be made in the operations of public international law.
While there is a general body of rules and principles that makes up public international law, the
operation of these rules and principles may sometimes vary. Generally speaking, international
law rules may operate globally, but they may also be restricted to specific regions of the world.
Usually, international law applies to a vast majority of States all over the world; nonetheless,
there are certain rules that are peculiar to particular regions of the world. Thus we often speak
of ‘general’ international law and ‘regional’ international law in respect of the universal or
regional application of international law.

The basis of the distinction between ‘general’ and ‘regional’ international law lies mainly in the
scope of the application of international legal rules, as well as the number of States involved.
General international law usually applies to a greater majority of States in all regions of the
world. Regional international law may also apply to a considerable number of States (although
they are usually fewer than those involved in ‘general international law’), but the States are
usually located within a single region of the world.

Whereas the rule prohibiting the threat or use of force by States (see Chapter 10) is an
example of general international law, because it applies to all States regardless of the region in
which they are located, the ‘Estrada’ doctrine, which concerns the ‘recognition of States’ (see
Chapter 4), originated from and initially operated only in Latin America. However, more

States elsewhere have now adopted the doctrine. Another example of regional international
law can be seen in the requirements set for new entities aspiring to become States in Europe,
under European Union law, in addition to fulfilling the criteria of statehood under the 1933
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Montevideo Convention. These new rules apply only in Europe (see Chapter 4).

Itis also possible to describe some rules of public international law as ‘particular international
law’. This refers mainly to rules that are accepted by only a few States, but which are not
confined to a particular region of the world. Such a rule is not ‘regional international law’, since
the few States that subscribe to it are not necessarily confined to the same region (in which
case, it would be ‘regional international law’ notwithstanding the small number of States). Thus
referring to such a rule instead as ‘particular international law’ accurately represents the fact
that it applies only to a few States, unrelated to their geographical location.

The bulk of international legal rules are applied on a universal basis. Examples of such rules
can be found in eminent international treaties such as the Charter of the United Nations (UN
Charter) and various human rights treaties—especially the International Covenant on Civil and
Political Rights (ICCPR) and the International Covenant on Economic, Social and Cultural Rights
(ICESCR). In addition, general international law rules can be found in such specific legal
regimes as the 1948 Convention on the Prevention and Punishment of the Crime of Genocide
(the Genocide Convention).

Although ‘regional’ or ‘particular’ international laws are subservient to general international
law, there are occasions when regional or particular international law obligations clash with
general international law obligations. In order to avoid such situations, general international law
often regulates the relations between itself and its subcategories (see Chapter 2).

Article 103 of the UN Charter provides: ‘In the event of a conflict between the obligations of the
Members of the United Nations under the present Charter and their obligations under any other
international agreement, their obligations under the present Charter shall prevail.’

This provision relates specifically to the obligations of UN member States under any other
international agreements, but such other international agreements include those that apply
either among a few States or in a particular region. The other obligations of the UN member
States over which their Charter obligations take precedence might be obligations under
general international law (outside those of the UN Charter), regional international law, or
particular international law. This means that even within the class of general international law,
the obligations assumed by States under the UN Charter (which embodies general international
law) are superior to their obligations under other agreements, which may also embody general
international law.

Further, Article 53 of the 1969 Vienna Convention on the Law of Treaties (VCLT) states that:

A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of
general international law. For the purposes of the present Convention, a peremptory horm
of general international law is a norm accepted and recognized by the international
community of States as a whole as a norm from which no derogation is permitted and
which can be modified only by a subsequent norm of general international law having the
same character.
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As will be discussed fully in Chapter 2, a peremptory norm—otherwise called ius (or jus)
cogens—is widely regarded as the most fundamental norm of the international community,
breach of which shakes the very foundation of human civilization. Examples of such norms
include the prohibition of the slave trade, genocide, and the use of force by States. Peremptory

norms are therefore rules of general international law and may not be contradicted by
any other rule, whether regional or particular international law. However, a peremptory norm
may be replaced by another norm of international law having a similar character, pursuant to
the provisions of Article 64 VCLT.

‘Regional’ and ‘particular’ international laws are not as popular today as they were in the past.
This is partly because almost all States are now members of the United Nations, and partly
because the existence of regional customs are being successfully challenged before the ICJ
(see Chapter 2). In a fast globalizing world where States are constantly expanding their areas
of cooperation, itis becoming increasingly difficult for a few States to claim that they accept
customs or rules not open to the vast majority of States.

Key points

e ‘General international law’ means a body of rules and principles of international law
that applies among a vast majority of States.

e ‘Regional international law’ refers to the rules and principles of international law that
apply to States within a particular region of the world (for example, the Estrada
doctrine).

e ‘Particular international law’ refers to the rules or principles of international law
applicable to a few States regardless of where they are located.

* The use of both ‘regional’ and ‘particular’ international law has decreased
considerably in modern times.

e [tis often very difficult for States to prove the existence of a regional or particular
custom, especially in matters involving States that are not located within the same
region.

thinking point

Distinguish between ‘general’, ‘regional’, and ‘particular’ international law.

1.3 The nature of international law: theories

Across generations, legal scholars, philosophers, thinkers, and political scientists have
propounded various theories about the nature of international law in order to better understand
its functions, characteristics, and limitations. The most important and influential of these are the
naturalist, the positivist, and the Grotian schools. This does not constitute an exhaustive list,
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but are only three of the many schools of thought that put forward different theories about the
nature of law and through which the nature of international law may be better understood.

1.3.1 Naturalism

According to naturalism, there is a law of nature that applies to States just as such law applies
to individuals. In proposing that a law of nature applies to States and individuals, the naturalists
oppose the idea that States voluntarily, in their conduct with one another, should be
bound by laws that they either make themselves or which they observe by custom.
Consequently, naturalists believe that all other types of law—including those that are man-
made—must conform to a higher (natural) law. Some eminent members of the naturalist
schools included Pufendorf, Hobbes (who would later become a positivist), Rutherford, and
Barbeyrac.

In The Concept of Law (Oxford: Oxford University Press, 2nd ed 1994), p. 186, H. L. A. Hart,
who was actually a positivist, agreed that:

there are certain principles of human conduct, awaiting discovery by human reason,
with which manmade law must conformif it is to be valid.

In a nutshell, natural law theory proposes that it is the same law of nature that regulates human
conduct that also regulates States in their conduct with one another. It posits that while States,
like humans, may make other laws by themselves, such laws must conform to the law of nature
in order to be valid. Nonetheless, because the naturalists do not accept that States make the
laws that bind them in their conduct with one another, they attracted the title ‘deniers of the
Laws of Nations’—that is, they were seen to reject international law.

1.3.2 Positivism

Opposed to the natural law theory is the concept of positivism, a term believed to have been
coined in the 1830s by French social philosopher August Comte. Comte used the term
positivism to mean something ‘scientific’ and ‘objective’, as opposed to something deduced
through some religious or speculative means.

However, before discussing positivism as a theory on the nature of international law, we need
to remind ourselves that, as a concept, positivism is capable of a wide range of things. In this
regard, we can speak broadly of three branches of positivism. According to A. P. d’Entreves,

Natural Law (2nd rev’d edn, London: Hutchins & Co., 1970), p. 175, these are:

* imperativism;
¢ normativism; and

¢ legal realism.

Although the last two branches have some broad relations to the theory of law, itis
‘imperativism’ with which we are mainly concerned here. Imperativism captures the whole
essence of positivism, in that it conveys the notion that the law is a command of a ‘sovereign’
endorsed by the habitual obedience of his or her subjects—a theory generally credited to
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English legal philosopher John Austin.

Positivists reject the notion of some ‘higher’ or ‘natural’ law to which all man-made laws
(positive laws) must conform before they can be valid. For the positivists, States are bound
only by those laws that are either man-made (such as treaties) or which derive through
customs and are issued by a sovereign. In short, positivismis based on the idea that the law is
the command of an uncommanded commander.

1.3.3 Grotianism

The third theoretical school is the Grotian perspective, or ‘Grotianism’. As noted previously,
Hugo Grotius is credited as being the ‘father of international law’. It is not surprising therefore
that this eminent international lawyer has a whole school of legal theory dedicated to his name.

The Grotians occupy a middle position between the naturalists and the positivists, regarding
neither natural law nor positive law as having any more or any less character than the other.
Hugo Grotius saw a possibility of harmonizing the various schools.

In De Jure Praedae (The Law of Prize) (1868), Grotius speaks of the need to systematize:

That body of law...which is concerned with the mutual relations among states or rulers of
states, whether derived from nature, or established by divine ordinances or having its
origin in custom or tacit agreement...[and to the importance of] a knowledge of treaties
of alliance, conventions, and understandings of peoples, kings and sovereign
nations...in short, of the whole law of war and peace.

In The Anarchical Society: A Study of the Order of the World Politics (London: Macmillan,
1977), p. 27, Hedley Bull observes that the Grotians:

View international law politics as taking place within an international society [in which]
states are bound not only by rules of prudence or expediency but also by imperatives of
morality and law.

(See also H. Bull, ‘The Grotian conception of international society’ in H. Butterfield and M. Wight
(eds), Diplomatic Investigations (Cambridge, MA: Harvard University Press, 1968), pp. 51-73.)

Clive Parry (1968, see section 1.2.1), at p. 26, sums up the main tenets of the Grotian theory of
international law to the effect that it attributes ‘equal weight to what states actually do, to habit
and custom and to the course of dealing between parties, which contribute significantly to
whatever system of law; and no less to what states are—or what they must do because of their
nature’.

In summary, international law, like municipal law, is regarded as having transcendental, as well
as mundane, origins. States agree to be bound by international law when they sign treaties and
enter into different types of agreement, and when their practice indicates such agreement. In
addition, States are regarded as being bound by certain norms and tenets, such as
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peremptory norms, not necessarily based on any agreement, but based on the nature of the
norms themselves. Grotianism therefore provides a more comprehensive understanding of the
basis of international law and its binding nature as law.

thinking points

e Djstinguish between ‘naturalism’ and ‘positivism’.

e What does ‘Grotianism’ stand for? How can it be differentiated from naturalism and
positivism?

e In your opinion, which of the theories do you think best represents international law
and why?

1.4 The relationship of theories of law with international law

As will have been noticed, the various theories considered previously relate to ‘law’ in general
and not only to international law in particular. This raises the question: how do the theories
relate to public international law?

The relevance of these theories to international law manifests in their subtle influences on the
various aspects of international law rather than a single, dominant effect. For example, the
relationship between international law and municipal or domestic law, which is usually
expressed as a contest between monism and dualism (see Chapter 9), can be properly
understood only against a sound appreciation of the theories. Whether one believes that
international law is superior to domestic law (monism), or that the two are indeed separate and
function as such (dualism), depends partly on to what theoretical view of law one subscribes.

Generally speaking, the influence of the above theories on international law today is much less
than it was when the discipline began to be systematized. Nonetheless, Grotianism has proved
to be the most enduring of all of the theories, especially after the Second World War. The
development of a strong international human rights system after the war meant that laws could
not simply be viewed as the ‘command of an uncommanded commander’, nor could it be
sharply divorced from morality, as positivists want us to believe. Today, a soldier cannot hope
to escape liability for committing heinous crimes during an armed conflict by simply stating that
he or she is authorized by his or her superior commander. International law makes efforts
nowadays to ensure that every soldier is aware of the laws of war, and that all soldiers behave
according to these laws and not simply according to the whims of their commanders. In
addition, the idea of the absolute sovereignty of the State as an ‘uncommanded commander’ in
the international forum is being challenged by the development of instances in which
international law will, in a sense, pierce the veil of sovereignty and punish offenders for crimes
committed in their territory, as will be seen in our discussion of international criminal law. All of
these developments in international law have led to a sharp decline in positivism, just as the
role played by law in the modern society has equally reduced the efficacy of the belief that
some higher (natural) law is all that matters.
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Key points

* The relevance of ‘theory’ to international law generally declined after the Second
World War, due partly to the development of international human rights.

e The impact of ‘theory’ on international law can be seen in its influence on specific
aspects of international law rather than as an overall effect.

1.5 The basis of international law: consent

In any given society, laws are made by certain institutions. In democratic societies, laws are
made by the legislature, known by different names in different countries. In the UK, for
example, the ‘Parliament’ is divided into the ‘House of Commons’ and the ‘House of Lords’; in
the USA, the federal legislature is called ‘Congress’; in Nigeria, itis the ‘National Assembly’,
comprising the ‘Senate’ and the ‘House of Representatives’; and in Israel and Russia, they are
called ‘Knesset’ and ‘Duma’, respectively.

In contrast to domestic legal systems, international law does not have law-making institutions.
Hence, man-made laws, in the sense of legislative enactments or Acts of Parliament, do not
form the basis of the international legal system; rather, international law is based principally on
the consent of those States that agree to be bound by it. Itis only when States acceptto form
international law that international law can exist. How States consent to the formation of
international law can, however, vary. States may explicitly agree to set out the rules of
international law that they wish to apply and to be applied to them in their relations, and this
can be done in treaties or conventions; such an agreement can also emerge from the
customary practices of States. These two modes (treaty and custom) are discussed in Chapter
2.

The origin of ‘consent’ as the basis of international law is both ancient and modern. Itis
believed that consensual international law emanated from the practice of the Roman Empire.
Thus Clive Parry (1968, see section 1.2.1), at p. 17, notes that:

The ius gentium of the Romans—that amalgam of the laws of all the peoples of the
empire...having been received over much of the European continent after the
Renaissance, constituted an actually operative common system of law providing a basis
ready made for international law.

Obviously, consent as a basis of international law was influenced by developments within
domestic legal systems, but it took a while before these domestic developments actually
registered a meaningful impact on international law.

As Reisman observes in ‘Sovereignty and human rights in contemporary international law’
(1990) 84 AJIL 866, 867:
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It took the formal international system time to register these profound changes. Another
century beset by imperialism, colonialism and fascism was to pass, but by the end of the
Second World War, popular sovereignty was rooted as one of the fundamental
postulates of political legitimacy. Article 1 of the UN Charter established as one of the
purposes of the United Nations, to develop friendly relations between States, not on any
terms, but ‘based on respect for the principles of equal rights and self-determination of
peoples’.

It does not follow, however, that every State must give its consent before international law can
be established. According to Oppenheim (1908, see section 1.1), atn. 14:

The ‘common consent’ cannot mean, of course, that all states must at all times
expressly consent to every part of the body of rules constituting international law, for
such common consent could never in practice be established. The membership
of the international community is constantly changing; and the attitude of individual
members who may come and go must be seen in the context of that of the international
community as a whole, while dissent from a particular rule is not to be taken as
withdrawal of consent to the system as a whole.

John Duggard notes, in International Law: A South African Perspective (3rd edn, Cape Town:
Juta & Co. Ltd, 2008), at p. 14:

While the notions of justice and the values of legal idealism associated with natural laws
form the foundation of much of contemporary international law, particularly the
promotion of human rights and the right of self-determination, it cannot be denied that for
many states consent remains the basis of their participation in the international
community.

As will be seen in Chapter 2, in the case of customs what is required is that a great majority of
States gives their consent; in that way the custom comes to be regarded as international law.
With treaties, the rule is different: only States that consent to a treaty can be bound by the
rules contained in that treaty, subject to notable exceptions. (See also Fernando R. Teson,
‘Interdependence, consent, and the basis of international obligation’ (1989) Proceedings of the
Annual Meeting of the American Society of International Law, 5-8 April, pp. 558-566, and
Wilfred C. Jenks, ‘The challenge of universality’ (1959) Proceedings of the Annual Meeting of
the American Society of International Law, 30 April-2 May, pp. 85-98; Anthony Carty, ‘Critical
international law: recent trends in the theory of international law’ (1991) 2 EJIL 66.)
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e State consent is the basis of international law.

e Consent as the basis of international law was inspired by developments in domestic
law in Europe and the USA.

e State consent does not imply that all States must give their consent at all times for the
purpose of establishing international law; the consent of the majority of States is
sufficient.

1.5.1 The limits to State consent as the basis for international law

There are instances in which State consent is precluded. These include situations concerning
a special class of norms and with regard to some existing customs. We will now consider some
examples of these instances.

Consent versus peremptory norm

While State consent is crucial to the formation of international law, there are certain aspects of
international law in relation to which State consent is practically irrelevant. Once a norm s
categorized as a peremptory norm (that is, the most fundamental in the hierarchy of norms),
States cannot consensually derogate from such a norm (see Article 53 VCLT). A State cannot,
for example, consent to the commission of the crime of genocide on its territory simply
because it has not ratified the 1948 Genocide Convention; neither can a State, in present
times, permit slave trade on its territory for any reason. The proscription of genocide
and slavery are now widely regarded as peremptory norms by States, because they are so
fundamental to the existence of humankind that a disturbance of them threatens that very
foundation. A State cannot also claim that its internationally wrongful act which violates a
peremptory normis precluded by consent. (See Article 26 of the International Law Articles on
State Responsibility for Internationally Wrongful Acts, 2001.)

Nevertheless, the fact that only a few crimes belong to the category of peremptory norms
demonstrates that it is only for extraordinary reasons that State consent can be precluded
from operating on international law. Outside these norms, there are no other instances in which
State consentis precluded as being the basis of international law. State consentis so powerful
that, as we will see in Chapter 13, when States create international law, their consentis even
needed before they can be held responsible for its breach. If a State does not accept that the
ICJ, for example, should adjudicate a case involving the State’s breach of an international
obligation that it owes to another State, then there is little that can be done in terms of holding it
legally liable. This is one of the main reasons why international law is frequently seen as ‘no
law’, since everything seems to depend on the wishes of States. Itis, in other words,
considered to have no independent or objective regime of sanctions against recalcitrant
States. But, as we shall see later, this is not a true picture of the nature of international law.
(See generally Anthony D’Amato, ‘It's a bird, it's a plane, it's jus cogens’ (1990-91) 6 Conn JIL
1.)

Consent and pre-existing customs

It is often the case that a State accepts the existence of a particular custom in international
law. Naturally, this means that the State practises the customand is bound by it. The question
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is: what happens to that consent if the State breaks up into several other States? This question
is important because, generally speaking, ‘new’ States are not afforded the opportunity to
exercise choice over whether or not they accept that custom. This has led some writers to
deny that consent is the basis of international law, since, although such new States have not
been given an opportunity to express their consent in respect of such customs, they are
nonetheless automatically bound by it.

In an ideal world, it would be desirable for every State to consent to every rule of international
law, but this is unrealistic in the modern context in which events occur at an exponential pace.
The fact that new States do not have the opportunity to consent to old customs does notipso
facto mean that their consentis irrelevant. It does suggest, however, that while consent s the
basis of international law, itis not itself sufficient for the purpose of formulation and
development of the rules and principles of international law. As John Duggard (2008, see
section 1.5) notes, atp. 14:

Consent, on its own, however fails to provide an explanation for the rules and principles
that comprise international law. Third World States, for instance, have at no time
expressly consented to the rules that shaped international law before they attained
independence. Indeed, as consent becomes more difficult to obtain for the creation of
new rules of law, consensus in the form of majority decision-making is increasingly
adopted.

As will be seen in Chapter 2, if a number of (new) States begin to depart from the existing
custom, this raises significant doubt as to the validity and sustainability of that customin the
long run. Also, a new State can be presumed to have accepted a pre-existing customary rule if

such rule relates, for example, to a peremptory norm. The specific consent of that
new State will be irrelevant, since the customary rule regarding the peremptory status of a
norm derives not by virtue of State consent, but from the fact of the prescient status that the
international community has accorded to that norm. Lastly, to argue that State consent is not
the basis of international law only because consent appears assailable on a particular
occasion is to stretch the relevance of exceptions to breaking point.

thinking points

e What are the possible exceptions to State consent as the basis of international
law?

* Do you agree that the fact that new States are not given the opportunity to confirm
or reject old customs undermines State consent as the basis of international law?

e What are ‘peremptory norms’ and why are they excluded from the reach of State
consent?

1.6 The functions of international law
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So far we have considered a brief history, the nature, and the basis of international law, but
these do not tell us what international law actually does. After all, if we were to ask what
functions domestic law performs, we could come up with scores of answers. We might say, for
example, that domestic law regulates the relations between people and the State; we might
even say thatitis a code of conduct that spells out the duties and responsibilities of everyone
who lives within a State, including those entrusted with the responsibility for running the State
or conducting its affairs. Clearly, these kinds of function make it possible for people to
empower specific individuals—legislators—to make laws on their behalf. However, since, as
stated previously, the international legal system does not have traditional law-making
institutions as such, does it then mean that we cannot expect international law to function in a
manner similar to municipal law?

The question what function international law performs has exercised the minds of legal
scholars for many years. This is a tricky question because, as observed earlier, international
law used to be considered as irrelevant. In 1968, Richard Falk gave as his main reason for
investigating the relevance of international law that it was part of a larger effort of ‘liberating
the discipline of international law from a sense of its own futility’ (see Richard A. Falk, ‘The
relevance of political context to the nature and functioning of international law: an intermediate
view’ in Karl W. Deutsch and Stanley Hoffmann (eds), The Relevance of International Law
(Cambridge, MA: Schenkman, 1968), at p. 142).

International law performs many functions, and these include encouraging friendly relations
among States, outlawing wars among nations, and promoting the peaceful resolution of
disputes among nations. The most fundamental of these is the maintenance of international
peace and security among States. This rather sacred function is also underscored by the
United Nations.

One of the objectives of the organization, contained in Article 1 of the UN Charter, is:

To maintain international peace and security, and to that end: to take effective collective
measures for the prevention and removal of threats to the peace, and for the suppression
of acts of aggression or other breaches of the peace, and to bring about by peaceful
means, and in conformity with the principles of justice and international law,
adjustment or settlement of international disputes or situations which might lead to a
breach of the peace;

According to C. Tomuschat, in ‘International law: ensuring the survival of mankind on the eve
of a new century’ (1999) 23 Recueil des Cours 1, 23, international law:

has a general function to fulfil, namely to safeguard international peace, security, and
justice in relations between States.

However, expressing the core function of international law as the maintenance of international
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peace and security neither answers the practical question of how this can be achieved—
especially where the need to maintain peace and security conflicts with the attainment of
justice—nor explains what the terms used mean in reality. In his chapter ‘What is international
law for?’ in Evans (2010, see section 1.1), p. 32, Martti Koskenniemi rightly queries:

What do ‘peace’, ‘security’, or ‘justice’ really mean? As soon as such words are defined
more closely, disagreement emerges. To say that international law aims at peace
between States is perhaps already to have narrowed down its scope unacceptably.
Surely, as Tomuschat [1999, above] asks at p. 33, it must also seek to advance ‘human
rights as well as the rule of law domestically inside States for the benefit of human
beings’? But what if advancing human rights would call for the destruction of an unjust
peace?

There is a whole generation of writings on the so-called ‘peace versus justice’ tension to which
Koskenniemi (in Evans, 2010, above) alludes, but this is not our concern. It suffices to note
that, originally, international law was not as concerned with the justice of a situation as it was
with the maintenance of peace and security. However, this approach has changed, partly
because of the increasing pressure that international law imposes on States to ensure that
they do justice while pursuing peace and security. For example, it is now common for a State
that has experienced civil war or an authoritarian regime to seek to do justice by confronting
its past. This mechanism—nowadays referred to as ‘transitional justice’—is a process by which
post-conflict societies attempt to understand the ills and shortcomings of the past that led to
the collapse of the rule of law, so as to devise strategies for how best to address these issues
as they build new societies. Transitional justice has featured in post-apartheid South Africa,
and post-conflict Liberia and Sierra Leone, as well as post-authoritarian Cambodia.

Another important function of international law is the setdement of disputes among States. With
regard to this function, international law does not operate with the same strength or prediction
as domestic law. This is entirely due to the consensual basis of international law, as explained
previously, and the topic is discussed fully in Chapter 13.

H. L. A. Hart (2nd edn, 1994, see section 1.3.1), at p. 214, underscores this weakness in
international law by observing that:

International law not only lacks the secondary rules of change and adjudication which
provide for legislature and courts, but also a unifying rule of recognition specifying
‘sources’ of law and providing general criteria for the identification of its rules.

While it is true that international law lacks institutions such as legislatures and courts, the view
that international law lacks unifying rules of recognition specifying sources is open to
challenge. In “‘Wicked heresies or legitimate perspectives? Theory and international law’, in
Evans (2010, see section 1.1), at p. 64, lain Scobbie did challenge Hart on this point:

This view was wrong when Hart first expressed it in 1961. Despite criticism, whether on
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the grounds of inadequacy or inept drafting, itis generally accepted that Article 38 of
the Statute of the International Court of Justice provides at least a starting place for the
enumeration of the sources of international law and thus functions as a ‘rule of
recognition’ for the international legal system, should one wish to adopt a Hartian
analysis.

The category of the functions performed by international law is not closed. It is important that,
when engaged in an inquiry into the function of international law, legal scholars should
endeavour to be as creative and flexible as possible, and not be over preoccupied by ideas
expressed by others.

In ‘International law: content and function—a review’ (1967) 11 ] Confl Res 504, Anthony
D’Amato, remarked about a writer's over reliance on other people’s views:

From the writer’s point of view, therefore, the possibility of a self-fulfilling prophecy
exists. This possibility in turn encourages the writer to incorporate, to a greater or lesser
extent, her own ideas of what the law should be into her account of existing international
rules. Nor should we be surprised that legal writers invariably do this. For they are,
primarily, jurists and not political scientists; they have no particular commitment to
scientific detachment, but rather were attracted to their subject for motives such as
patriotism, humanitarianism, morality, or merely a passion for ‘tidying up’ the disparate
assortment of available international legal rules.

If one accepts this proposition, itis possible to find a great number of other functions that
international law could be said to perform, depending on one’s understanding of the subject
matter and the context in which international law operates. Anne-Marie Slaughter Burley noted
that in 1992 the task of liberating international law from its own futility ‘appears to have been
accomplished. International legal rules, procedures and organizations are more visible and
arguably more effective than at any time since 1945’ (see Anne-Marie Slaughter Burley,
‘International law and international relations theory: a dual agenda’ (1983) 87 AJIL 205.

thinking points

e Summarize the main functions of international law.

e To what extent is justice important when international law seeks to maintain peace
and security?

e Do you agree with Hart’s view of the function of international law with regards to
the identification of its rules?

1.7 What next in international law?

Despite its phenomenal popularity in the last fifty years or so, some still doubt that international
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law is ‘law’ properly so called. This view derives from a belief that international law is either
entirely unenforceable—for example, where a State refuses to give its consent to adjudication
before the IC] or any other international tribunal—or that it is not enforceable against powerful
countries. Itis true, as we have discussed previously, that States need to give their

consent before the IC] can adjudicate a matter involving them; thus there is no compulsory
jurisdiction, as such, under international law.

Also, there is no denying that the current structure of international law does not make it
possible for its enforcement against powerful States. Itis idealistic to expect that international
law can be enforced as easily against the likes of the USA, the UK, Russia, France, and China
as it can against weak and poor States. As we will see later in the book, these rich and
powerful States are the five permanent members of the UN Security Council (known as the ‘P5’)
and they enjoy a special status based on their possession of the veto power—that s, a
negative vote that each can castin a decision of the Security Council involving them or any
other State. The implication of the vote is to nullify or render it impossible to pass a Security
Council resolution in the event of dissent by any of the P5. Therefore the fact that the structure
of the system created by the UN Charter creates a distinction between the permanent Security
Council members and all other States undermines the effectiveness of international law. To
many observers, if all States are equal according to one provision of the UN Charter, certainly
those that wield the veto are more equal than others.

The overwhelming sense of frustration about the Orwellian nature of the current international
legal order has continued to haunt several generations of international law students. The
dilemma for students of international law can be illustrated by the exchange between some
international law students on a popular website called ‘Answerbag’, available at
http://www.answerbag.com/q_view/1682. An anonymous writer called ‘agnostic’ posed the
question: ‘Is “international law” true law?’ on the website, to which several people—apparently
mostly international law students—responded. On 12 April 2009, ‘little bear’ responded: ‘I
bloody hope so, considering | just dedicated 50+ hours of my life studying it.” And ‘firebrand’
responded: ‘Yes, it is—although not all countries abide by the laws.’

Mapping the future of international law, therefore, invites us to create a fine balance between
the question posed by ‘agnostic’ and the answer provided by ‘firebrand’. In reconciling
agnostic’s doubt and firebrand’s reassurance, it must be said that international law is often
judged by its failures rather than by its successes. For every single instance in which
international law is unable to enforce its measures against powerful States, either for reasons
of the veto of or lack of capacity to do so, there are several instances in which international
law succeeds: when you post a letter in England to France, when you ship an item from
Albania to Swaziland, there is international law present, accompanying the post and the freight,
guiding all hands that come into contact with the chattels regarding what they can and cannot
do with the items; when you sleep in your house and listen to the droning sound of aeroplanes
flying overhead, international law ensures that no alien planes invade your country’s territory.
It is only in recognizing that international law does far more good than is recognized that we
can assure ‘litle bear’ that the fifty-plus hours that he or she dedicated to studying the
discipline were well worth it.

Conclusion
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International law has grown significantly in recent times. From the 1990s, international law
made considerable progress, especially in the areas of collective security, human rights,
international criminal law, international economic law, and international environmental law,
to mention but a few. The UN Security Council was able to authorize an
enforcement action against Iraq when it invaded Kuwait in 1990, a feat that the same
institution was unable to achieve in the first forty-five years of the United Nations.
Government officials, including heads of State, are no longer able to commit heinous
crimes against their nationals, or foreigners, and hide under diplomatic immunity (see
Chapter 16). More and more States now take the human rights of their peoples more
seriously than they did during the first forty-five years of the UN Charter. Many Arab
countries, which have long experienced dictatorship and autocratic regimes, are currently
undergoing monumental revolution; in the cases of Egypt, Tunisia, and Libya, that
revolution has already led to the replacement of governments. In the Ivory Coast, the
United Nations and some of its member States assisted Ivorians in realizing their
democratic aspirations by forcing out Laurent Gbagbo from the office that he refused to
vacate after suffering defeat in democratic elections.

Nonetheless, there remains significant room for improvement. As international law
becomes more assertive in the modern context, more areas emerge in which
improvements are required. The future of international law lies notably in how much itis
able to harness the general goodwill that it continues to enjoy among the majority of States
to the benefit of humankind.

Questions

Self-test questions

1 Define ‘international law’.

2 Explain the difference between ‘public’ and ‘private’ international law.

3 What are ‘general international law’, ‘regional international law’, and ‘particular
international law’?

4 What functions does international law perform?

5 Distinguish naturalism, positivism, and Grotianism.

6 What is the basis of international law and is this enough for the purpose of
international law development?

7 Under what circumstances may consent, as a basis of international law, be varied?

Discussion questions

1 To what extent is the assertion that international law is not law a true reflection of
international law?

2 ‘Without consent, there can be no international law. Consent is the beginning and
end of international law.’ Discuss.

3 Outline the various theories of law and discuss what relevance these have to
international law.
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4 ‘International law is international law. The use of the terms “private” and
“public” to describe international law is a matter of personal preference with no
practical consequences.’ Do you agree?

5 ‘Understanding positivism, naturalism, and Grotianism as theoretical foundations of
law says nothing about the foundation of international law.” Discuss.
6 ‘The future of international law is precarious.’ Evaluate this assertion.

Assessment question

Candoma* has recently obtained independence from Rutamu* and, eager to demonstrate
that it is now a State in its own right, decides to join the UN. However, the newly elected
president of the country is concerned that since Candoma was not a State when the UN
was established, it took no part in establishing the rules and principles contained in the UN
Charter, which it must accept upon becoming a member of the organization. The
opposition party, which lost the election that brought in the new government, is mounting a
vociferous campaign against Candoma joining the UN. Among several arguments that the
opposition is making are: that international law, which the UN will administer, is no law at
all; that it privileges rich and powerful nations; that since international law has no
enforcement mechanisms, States will freely violate it, rendering Candoma open to
violations without remedy; and that if Candoma does not join the UN, it has no
responsibility to respect international law. As an international law student in a prestigious
Candoman university currently on internship with the Foreign Affairs Ministry, the minister
has asked you to prepare a counter-argument that might be presented when he debates
the issues with a representative of the opposition party live on television.

Outline the argument that you would suggest.

* Note that both Candoma and Rutamu are fictional States. They will appear in
assessment questions throughout the book.

e Trendtex Trading Corporation v. Central Bank of Nigeria [1977] 2 WLR 356

Further reading

Coplin, W. D., The Functions of International Law (Chicago, IL: University of Chicago
Press, 1965)

Duggard, J., International Law: A South African Perspective (3rd edn, Cape Town: Juta &
Co. Ltd, 2008)

Franck, T., Fairness in International Law and Institutions (Oxford: Oxford University Press,
1995)

Page 25 of 26



International law in the modern context

Hart, H. L. A., The Concept of Law (Oxford: Oxford University Press, 2nd ed. 1994)

Higgins, R., Problems and Process: International Law and How We Use It (Oxford: Oxford
University Press, 2004)

Jennings, R. and Watts, A. (eds), Oppenheim’s International Law, Vol. 1: Peace (9th edn,
London/New York: Longman, 1996)

Kadduri, M., War and Peace in the Law of Islam (Baltimore, MD: Johns Hopkins University
Press, 1955)

Kelsen, H., Principles of International Law (New York: Rinehart & Co., 1952)

Neff, S., ‘A short history of international law’ in M. Evans (ed.), International Law (3rd edn,
Oxford: Oxford University Press, 2010), p. 3

Oppenheim, L., “The Science of International Law: Its Task and Method’ (1908) 2 AJIL 313

Parry, C., ‘The function of law in the international community’ in M. Sgrensen (ed.), Manual
of Public International Law (London: Macmillan, 1968), p. 1

Schwarzenberger, G., The Inductive Approach to International Law (London: Stevens,
1965)

Page 26 of 26



Sources of international law

Law Trove

|

International Law
Y, Dowen. pof Mederinin

Complete International Law: Text, Cases, and Materials (2nd
edn)

Ademola Abass

Publisher: Oxford University Press Print Publication Date: Aug 2014
Print ISBN-13: 9780199679072 Published online: Oct2014
DOI: 10.1093/he/9780199679072.001.0001

2. Sources of international law a

Chapter: 2. Sources of international law
Author(s): Ademola Abass
DOI: 10.1093/he/9780199679072.003.0002

(p- 25) Learning objectives

This chapter will help you to:

¢ identify the sources of international law;
¢ understand different theories about sources of international law;

e appreciate whether there are sources of international law other than those explicitly
mentioned in the Statute of the International Court of Justice (IC) Statute);

* recognize how these sources relate to one another; and
e evaluate whether there is a hierarchy among the sources of international law.
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(p- 26) Introduction

International law derives from several sources, which vary greatly in terms of
their typologies and significance. Unlike domestic law, the primary and most
distinctive source of which is the laws made by parliaments, international law
does not derive from national parliaments. There are no law-makers for
international law; rather, international law consists mostly in agreements
freely entered into by States to regulate their relations with one another, in
various norms and usages, in which States have voluntarily participated and
agreed carry the force of law in their relations with one another (customs), in
the judgments given by the International Court of Justice (ICJ), and in the
teachings of the most qualified academics of all nations, among others.
However, despite the relative clarity with which Article 38 of the IC) Statute
lists the sources of international law, several theories and controversies
surround how these sources evolve and whether there is a hierarchy among
them, as well as their impact on States. While it is common to regard the
sources listed in the IC) Statute as the only sources of international law, this
chapter will consider whether there might be other sources outside this list.

2.1 What does the phrase ‘sources of law’ mean?

In most parts of the world, there are national bodies for making laws for the people. Such
bodies are usually established by the constitution of each country and are known by various
names. In addition to the provisions of the constitution, the laws made by such bodies
constitute the source of laws for that country.

This is not the case with international law. There is no law-making body for international law. It
is therefore not possible to seek the source of international law by looking into laws made by
some legislators as is common with States.

Nonetheless, to have a source is to have a basis for determining the origin and legality of a
system. In legal parlance, we use the phrase ‘source of law’ to refer to something specific and
technical. It generally means the authority by which legal rules derive their force.

2.2 ‘Formal’, ‘material’, and ‘functional’ sources of law

A distinction is usually made between ‘formal’ and ‘material’ sources of law, and between
these two, on the one hand, and ‘functional’ sources of law, on the other hand. We are
concerned here with formal sources of law. This refers to ‘sources of law’ in the technical

sense and refers to from where the law derives its force. An example of this is the
‘sources of international law’, which we will consider shortly. The ‘material’ sources of law deal
with the historical evolution of a particular law, as opposed to from where the law derives its
force. Examples include morality and reason. Both the ‘formal’ and ‘material’ sources of law
differ from the ‘functional’ sources of law, which merely refer to places where laws might be
found, such as libraries, journals, manuals, and so on.
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It is doubtful whether we can apply the term ‘formal’ to international law as we can to domestic
law. As noted previously, in domestic legal systems laws are made by some specific
institutions of the State, depending on the type of governmental arrangement in that country.
Thus, in democratic countries such as the UK, the USA, Australia, and Canada, laws are made
by their parliaments. When we therefore speak of ‘formal’ sources’ of law in these countries,
we mean their parliaments. These are the bodies from which laws in these countries derive
their force. Even in undemocratic countries, such as countries under military rule, itis still
possible to locate a formal source of law. There is no equivalent of these national law-making
bodies in the international legal system.

Key points

e ‘Sources of law’ are vital for establishing the validity of legal rules.

* Sources of law may be formal or material, although it is uncertain whether the term
‘formal’, in its real connotation, can be applied to international law.

* There are no law-making institutions in international law.

2.3 What are the sources of international law?

Article 38(1) of the IC] Statute provides that:

1. The Court, whose function is to decide in accordance with international law such
disputes as are submitted to it, shall apply:
(a) International conventions, whether general or particular, establishing rules
expressly recognized by the contesting states;
(b) International custom, as evidence of general practice accepted as law;
(c) The general principles of law recognized by civilized nations;
(d) Subject to the provisions of Article 59, judicial decisions and the teachings
of the most highly qualified publicists of the various nations, as subsidiary
means for the determination of rules of law.

2. This provision shall not prejudice the power of the Court to decide a case ex
aequo et bono, if the parties agree thereto.

This Article concerns two issues. First, the provision in Article 38(1)(a)-(d) contains certain
instruments that the IC) may apply when dealing with disputes submitted to it. Secondly, Article
38(2) gives the Court the power to disregard any of those instruments if parties to a conflict
agree to that effect. So this means that if the parties to a dispute before the ICJ both

(or all) agree to do so, they can ask the Court not to apply any of the elements listed in Article
38(1)(a)-(d) to their case. If the Court accepts this advice, itis said that it has acted ex aequo
et bono—that s, it has ignored the rules created by the sources listed in Article 38. We will
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return to this more fully later.

2.3.1 Article 38(1) as sources of international law

The word ‘sources’ is not used in Article 38(1) to describe those elements that the Court must
apply to disputes. Nor does Article 38 directly ask the IC] to treat these elements as sources,
although they are now commonly referred to as such. This then raises the question why the
provisions of Article 38(1) are regarded as ‘sources of international law’.

The universal acceptance of the elements listed in Article 38(1) as the sources of international
law is due to many reasons. According to Article 92 of the Charter of the United Nations (the
UN Charter), the IC] is the principal judicial organ of the United Nations. Once a State becomes
a member of that organization, it automatically becomes a member of the ICJ. Therefore, since
the job of the Courtis to settle disputes among the UN members (which are its own members as
well), it is important that the Court applies the rules of international law—as found in the
sources listed in Article 38(1).

Furthermore, even before the establishment of the IC), most international tribunals had always
applied international law rules to disputes between States. Thus, all that Article 38(1) does is to
ensure that the IC] continues in this well-known international practice. According to Brierly, The
Law of Nations (Oxford: Clarendon Press, 1963), p. 56, Article 38(1):

is a text of the highest authority, and we may fairly assume that it expresses the duty of
any tribunal which is called upon to administer international law.

An important question to ask is whether Article 38(1) contains all of the sources of
international law. Two interpretations are possible.

¢ On the one hand, we can regard Article 38(1) as exhaustive—that is, complete—so that
no other source can be added to it. As Georg Schwarzenberger noted in International Law,
Vol. 1 (3rd edn, London: Stevens and Sons Ltd, 1957), at pp. 26-27, ‘the significance of this
enumeration lies in its exclusiveness’.

¢ On the other hand, we can regard Article 38(1) as incomplete, so that it is possible to add
new sources to those listed in that Article.

thinking point

Why is Article 38(1) regarded as constituting sources of international law?

It does not really matter which interpretation of Article 38(1) one accepts. What is importantis
that any additions to the sources expressly mentioned in Article 38(1) must be proved as
constituting a source.
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L.~ 11ICAlLIcO

The first source referred to in Article 38(1) of the IC] Statute is ‘conventions, whether general
or particular, establishing rules expressly recognized by the contesting states’. As a term of
international law, ‘conventions’ are more commonly referred to as ‘treaties’, but we must be

careful not to confuse the two senses in which the word ‘convention’ itself can be

used: it may also be used to refer to the gathering of people for some general discussion or

deliberations.

Imagine that representatives of rail workers in all countries decide to hold an annual
meeting in a country chosen for that purpose. Such a gathering may be called the ‘World
Railway Workers Annual Convention’, but this is not a ‘convention’ in the same sense as
would constitute a treaty, because it merely refers to a meeting or assembly of people.
The fact that each national delegate to the Railway Convention may, in fact, be
representing his or her individual country does not make the outcome of the meeting a
treaty.

Article 2 of the 1969 Vienna Convention on the Law of Treaties (VCLT) defines a ‘treaty’ as:

...an international agreement concluded between States in written form and governed by
international law, whether embodied in a single instrument or in two or more related
instruments and whatever its particular designation.

Treaties are also sometimes called ‘protocols’, ‘pacts’, ‘general Acts’, ‘accords’, ‘statutes’,
‘declarations’, ‘charters’, and ‘covenants’. Treaties are the most certain, popular, and
important source of international law. They are created by the deliberate acts of two or more
States (known as the ‘signatories’, or ‘State parties’) coming together and writing down their
agreements (and also disagreements) over specific issues and the rights deriving from such,
as well as the obligations attaching thereto. In other words, a treaty contains certain
obligations that a State undertakes to performin return for certain rights.

Let us assume that there are two States, Candoma and Rutamu. Representatives of these
States meet at a beach resort called Colo in Candoma to discuss the migration of their
nationals. These two States then sign an agreement exempting their nationals from visa
requirements when visiting the other country. Let us also assume that this ‘visa-free’
agreement will be effective during the summer of every year, for twenty years. Both States
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may decide to refer to this agreement as the ‘Colo Summer Treaty’ (or ‘CST’, for short).

The objective of the CST is to remove travel restrictions on nationals of parties to the
treaty. The time element of the CST is specific: no national of either State requires a travel
visa to the other country during the summer period. The treaty will expire twenty years
after its entry into force.

Treaties exist mainly in written form, although there is no rule that says that all of the
provisions of a treaty must be contained in a single document; there may, in fact, be several
volumes of a treaty. The provisions of a treaty can be amended, reduced, or added to by
means of a lesser treaty. For example, the signatories to the CST in the above example may
decide to extend the number of years during which their nationals will travel visa-free and they
could do this by signing a document amending the relevant provision of the original treaty.
This additional document is usually called a ‘protocol’.

But if, in the course of amending the CST, the representatives of both States were to exchange
several letters on the proposed amendment, this series of exchanges, although

written down, would be neither a treaty nor a protocol; they would simply be diplomatic
exchanges, which are no more than courteous letters or correspondences. Such letters or
correspondences do not establish the type of international obligations that treaties or protocols
establish.

Key points

¢ A treaty is an international agreement between two or more States, written and
contained in one or several volumes, consisting of certain rights and obligations of the
parties.

* Treaties are the most stable source of international law.

* Treaties are known by other names such as ‘conventions’, ‘protocols’, ‘pacts’,
‘agreements’, and ‘charters’.

¢ A protocol, which is a subsequent supplement to a treaty, can be used to amend a
treaty.

2.4.1 Types of treaty: law-making treaties and contractual treaties

Article 38(1)(a) talks about conventions, whether ‘general or particular’. This phrase thus
raises the question of whether all treaties are equal, as far as their ability to constitute a
source of international law is concerned.

A distinction is usually made between ‘law-making treaties’ and ‘contract treaties’, when
determining the ability of treaties to constitute a source of international law. A ‘law-making
treaty’ can be defined as an agreement through which several States declare their
understanding of the law on a particular subject. Law-making treaties can thus be used to lay
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down new rules to govern the future conduct of the ratifying States. They can also be used to
terminate the operation of some rules that are already in existence (Brierly, 1963, p. 58, see
section 2.3.1). ‘Contract treaties’, meanwhile, are agreements concluded by a few States—
usually two States—relating to common and shared interests between those States.

Itis commonly believed that only treaties that are ratified by a great number of States can
establish general international law. Conversely, contract treaties do not create general
international law; at most, they create only ‘particular’ international law, since they apply only
to a few States. Even then, some writers believe that there is no such thing as ‘particular
international law’.

According to G. G. Fitzmaurice, ‘Some problems regarding the formal sources of international
law’ (1958) 9 Symbolae Verzijl 153:

...the attempts which have been made to ascribe a law-making character to all treaties
irrespective of the character of their content or the number of the parties to them, by
postulating that some treaties create ‘particular’ international law and others ‘general’, is
of extremely dubious validity. There is really no such thing as ‘particular’ international
treaty law, though there are particular international treaty rights and obligations.

The use of the terms ‘general’ and ‘particular’ international law to distinguish between law-
making treaties and contract treaties is problematic. First, those who seek to distinguish
between the two sometimes rely on the analogy of national laws. They argue that a treaty is to
be regarded as law-creating only if it creates the kind of obligations that national laws create
for people. They also state that such treaties must apply to all people and for a long period of
time. Therefore, since contract treaties are more like commercial transactions between a few
States, they do not meet these criteria and cannot create law.

Secondly, it is often said that for a treaty to be law-creating a great number of States
must accept it—that s, thatitis only when a treaty is signed by many States that it can said to
create general international law.

However, both views have been criticized by Michael Akehurst, ‘Custom as a source of
international law’ (1974-75) 47 BYBIL 1, 37. Accordingly:

the analogy between national statutes and law-making treaties is misleading for two
reasons. First, in national systems of law anyone who is contractually competent (i.e.
anyone who is sane and not a minor) can enter into a contract, but parliamentary
legislation is passed by a small group of people. In international law, any state can enter
into a treaty, including a law-making treaty. Secondly, in national systems of law
contracts create rights and duties only for the contracting parties, who are very few in
number, whereas statutes of national law apply to a very large number of people. In
international law all treaties, including law-making treaties, apply only to states which
agree to them. Normally the parties to a law-making treaty are more numerous than the
parties to a ‘contract-treaty’, but there is no reason why this should always be so.
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Practically, the real distinction between a ‘law-making treaty’ and a ‘contract treaty’ is one of
content. Some treaties are neither solely ‘law-creating treaties’ nor ‘contract treaties’, because
they contain features of both, and itis possible to have a treaty signed by many States, but
which creates only contractual obligations for parties, rather than establishes international
rules.

Nonetheless, there might be some sense in maintaining a distinction between ‘law-making
treaties’ and ‘contract treaties’. For example, a contract treaty is more likely to be terminated
by the outbreak of war between the parties than a law-making treaty. This is because there are
always so few parties to contract treaties and the substance of such treaties is usually not
particularly normative.

In light of the possibility of overlap between law-making treaties and contract treaties, it does
not seem very helpful to regard law-making treaties as the only treaties that are a source of
international law; it is better to regard all treaties as a source of international law. After all, as
we shall see in Chapter 3 dealing specifically with treaties, the law of treaties applies to both
types of treaty. For similar conclusions, see also Akehurst (1974-75, earlier in this section) at
38, lan Brownlie, Principles of Public International Law (6th edn, Oxford: Oxford University
Press, 2003), pp. 13-14, and Malcolm N. Shaw, International Law (6th edn, Cambridge:
Cambridge University Press, 2008), pp. 88-89.

What seems to be the most important consideration in determining what type of treaty
constitutes a source of international law is the consent of States to be bound by it. In their joint
dissenting opinion to the IC)’s Advisory Opinion (Reservations to the Genocide Convention)
(1951) ICJ Rep 15, 31-32, Judges Guerrero, McNair, Read, and Hsu Mo said that:

The circumstance that this activity is often described as ‘legislative’ or ‘quasi-legislative’,
must not obscure the fact that the legal basis of these conventions, and the essential thing
that brings them into force, is the common consent of the parties.

Clearly, these judges lay emphasis on the consent of parties to a treaty, rather than the
number of such parties, in determining whether such a treaty can be regarded as law-creating.

Key points

e The distinction between general and particular treaties lies first and foremost in the
number of intended parties upon which the treaty is to operate, and the nature of
obligations contained in the treaty.

e Contract treaties operate on far fewer States (hence they are called ‘particular’) than
law-creating treaties, which operate on a greater number of States (hence ‘general’).

e The fulfilment of the main objective of a particular treaty will terminate the treaty,
whereas law-making treaties create a more general norm for the future.
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e |tis sometimes difficult to distinguish between the two types of treaty with regard to
their ability to constitute a source of international law, because they often overlap.

2.4.2 Who is bound by the terms of a treaty?
Only parties to a treaty are bound by it.

Anthony D’Amato, ‘Thrashing customary international law’ (1985) 81 AJIL 81, notes that:

[a] treaty is obviously not equivalent to custom; it binds only the parties, and binds them
only according to the enforcement provisions contained in the treaty itself. However,
rules in treaties reach beyond the parties because a treaty itself constitutes state
practice.

(1969) ICJ 3 (The

The main issue for determination in this case concerned the delineation of the North Sea
continental shelf involving the Netherlands, the Federal Republic of Germany, and
Denmark. The Netherlands and Germany concluded two bilateral agreements in 1964,
while Denmark and Germany concluded two agreements in 1965. The question that arose
for the Court’'s determination was whether some rules of the 1958 Geneva Convention on
the Continental Shelf applied to non-parties to that convention. Netherlands and Denmark
argued that Article 6 of the Convention, dealing with equidistance, applied to non-parties to
that Convention by virtue of that provision having become a rule of customary
international law.

Held: By a majority of eleven votes to six, that this Convention did not apply to non-
parties.

Key point

Note that, in North Sea Continental Shelf, the Court accepted that treaty provisions can
become rules of customary international law that will be binding on non-parties to the
treaty. The only condition to be met is that the treaty must be fundamentally norm-creating
in character, such as could be regarded as forming the basis of a general rule of law (see
North Sea Continental Shelf at 42).

2.4.3 The registration of treaties
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Prior to the establishment of the United Nations, treaties were not readily accessible. Treaties
were collected and published mainly by individuals who were interested in undertaking such
tasks. The most important treaty collections dated back to the efforts of G. F. von De Martens
in 1771, and these collections were published under various titles until the outbreak of the
Second World War in 1939.

Article 102 of the UN Charter obligates UN member States to register treaties concluded by
them with the UN Secretary-General. Thus it is now much easier to locate treaties and there
are almost 50,000 treaties currently registered with the UN. While most treaties are multilateral
(that is, treaties between more than two nations), some are bilateral (that is, treaties between
two States).

2.5 Customs

Article 38(1)(b) of the IC) Statute refers to international custom as evidence of general practice
accepted as law.

In everyday conversations, we use the word ‘custom’ casually. We often ask others questions,
such as ‘Is it customary to leave a tip?’ after we have been served in a restaurant and we are
about to pay our bill. Sometimes, dignitaries visiting foreign countries perform some acts so
regularly that it can be said that it is ‘their custom’ to do so: the late Pope John Paul I, for
example, had the remarkable habit of kissing the ground of any country that he visited upon
disembarking from the aircraft, and it is habitual for the Queen of England to shake people’s
hands wearing a pair of gloves. The question is: when we speak of ‘custom’ in international
law, do we mean such ordinary habits as these?

The answer to this question is both ‘yes’ and ‘no’. ltis ‘yes’ because for a thing to become
custom in international law, it requires a degree of consistency in its occurrence; itis ‘no’
because international law custom requires much more in terms of duration, consistency,
prevalence, and expectation. Unlike the mere habits of individuals described above,
international customs are not observed as and when States feel like it. Once customs are
established, they must a/lways be observed and non-observance would attract sanctions. For
example, the head of State of a country being visited by Pope John Paul Il could not sue the
Vatican (the Papal State) if the Pope were to refuse to kiss the ground on his visit to that
country; nor could England be sanctioned if the Queen were to decide to take off her gloves
when shaking the hands of the citizens of a foreign State. The Pope’s and the Queen’s habits
are matters of individual choice, not matters of legal obligation.

Thus the difference between the ordinary and the technical senses in which we use the word
‘custom’ is clear. In the ordinary sense, States simply actin certain ways as a matter of habit:

there is no expectation that they will always do so, nor are they bound to do so;
acting, or refusing to act, in those habitual ways does not create any legal obligations for the
States in question. In the technical sense, however, custom involves legal obligations.

2.5.1 ‘Custom’ in international law/customary international law

According to §102(2) of the Restatement of the Law (Third), Foreign Relations Law of the
United States, published by the American Law Institute in 1987:
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Customary international law results from a general and consistent practice of states
followed by them from a sense of legal obligation.

While this is a useful description, it must be emphasized that there is no universally acceptable
definition of ‘customary law’. It is important always to remember that an international custom s
an actdone, or omitted to be done, by States in circumstances in which such an actor
omission is regarded as having legal effects on all States that recognize it.

Therefore an international custom is more than a mere habit or usage. A legal custom carries
with it specific obligations and is so-called in international law if participating States are aware
that such an obligation exists, a violation of which could attract sanctions. For example, itis an
international custom that a State will not generally prosecute foreign diplomats under its own
laws: customarily, an offending diplomat is sent back to his or her home country by the host
State. Itis also customary that a ship flies its national flag while at sea. There is no customin
international law if a usage does not create legal obligations. An act or omission is not a
custom if States do not feel that they are bound by law to follow it.

As observed by Brierly (1963, see section 2.3.1), p. 59:

Customiin its legal sense means something more than mere habit or usage; itis a usage
felt by those who follow it to be an obligatory one. There must be present a feeling that,
if the usage is departed from, some form of sanction probably, or at any rate ought to,
fall on the transgressor.

Key points

e A custom is distinguished from a mere usage because, unlike usages, custom
involves legal obligations.

e International custom can arise through acts or omissions.

2.5.2 The criteria for determining customs: State practice and opinio juris

Article 38(1) of the IC] Statute lays down two criteria for proving the existence of customin
international law:

(a) general practice; and
(b) the acceptance of this practice as law.

For there to be custom in international law, it is necessary that a usage is generally
practised by States. Also, that practice must be accepted by those and other States as
creating a legal obligation. Therefore, in order to determine custom, we need to look at how
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States regularly behave in respect of an issue or a situation. Thus State practice can be
objectively determined. All we have to do is to look at a series of actions and reactions by a
State towards a given situation.

The second criterion is much more complicated. To determine how States feel about a practice
is to inquire into the psychological being of States. What this criterion requires is that we look
into the mind of a State and discern whether it accepts a particular practice as constituting a
legal obligation. The problem with this rather subjective criterion is that it is often difficult to
understand how a single human mind works, let alone the mind of a State, comprising millions
of individuals. A State is an abstract entity, operated by thousands of officials with millions of
motives.

In the international legal discourse, these two criteria are commonly referred to as ‘State
practice’ and opinio juris sive neccesitatis, or opinio juris for short. Some of the most
important cases of the IC] have dealt with these criteria.

() (1950) ICJ 266 (The )

Following a failed attempt to overthrow the government of Peru in 1948, the coup leader,
Mr Haya de la Torre, was granted refuge in the Colombian embassy in Lima, the capital of
Peru. Colombia then attempted to fly the rebel out of Peru, but the Peruvian government
refused to allow him passage. Colombia claimed before the IC) that, as the asylum-granting
nation, it was entitled, under a regional custom in Latin America, to qualify the offence for
the purpose of the asylum.

Held:

The parties which rely on a custom of this kind must prove that this custom is
established in such a manner that it has become binding on the other party. The
Colombian Government must prove that the rule invoked by itis in accordance with a
constant and uniform usage practised by States in question in such a manner that it
has become binding on the other Party. [Emphasis added]

(1969) IC) 3 (The

For the facts, see section 2.4.2.

Held:
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...not only must the act concerned amount to a settled practice, but they must also be
such, or be carried out in such a way, as to be evidence of a belief that this practice is
rendered obligatory by the existence of a rule of law requiring it. The need for such a
belief, i.e., the existence of a subjective element, is implicit in the very notion of the
opinio juris sive necessitatis.

() 14 (81 US) 170 (1872), US

This case was an interesting early example of customary international law.

A collision occurred between an American sailing vessel, The Berkshire, and a British
steamer, The Scotia. A British law of 1863 and an 1864 US Act had both established that
ships should carry coloured, not white lights when sailing on the high seas. Nearly all of
the maritime nations worldwide had adopted these regulations before the end of
1864, including both countries. On the fateful day, The Berkshire had displayed only white
lights. The American owners of The Berkshire had argued that the regulation requiring
their ships to carry coloured lights was a domestic regulation and that not conforming to it
should not excuse the loss or damage caused to their ships by British vessels.

It was held that The Scotia had complied with all of the rules concerning lights display and
movement in accordance with the custom at that time.

In a very interesting passage about the evolution of custom, the Court said, at 188, that:

This is not giving to the statutes of any nation extraterritorial effect. It is not treating
them as general maritime laws, but itis recognition of the historical fact that by
common consent of mankind, these rules have been acquiesced in as of general
obligation. [Emphasis added]

The Court made it clear it was not elevating the law of Britain or the USA regarding the
colour of lights that ships should display at that time into a universal law, but was
recognizing a practice that the majority of the maritime States at the relevant time had
accepted as giving rise to a general obligation.

As noted by Gerhard von Glahn, Law among Nations: An Introduction to Public International
Law (7th edn, New York: Longman, 1996), p. 15:

The court reasoned that, although no single country can change the law of the sea,
when navigational rules established by two states (in this case, the US and UK) had
been widely accepted by virtually every maritime state, and accepted as obligatory by
more than 30 of the world’s principal maritime nations, ‘those rules have become part of
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the law of sea, a usage has been changed into a legal custom, and the rules in question
were the law at the place and time the collision occurred’. [Emphasis added]

(1986) IC) 14 (

, or the

The Court said (at[184]) that

The mere fact that States declare their recognition of certain rules is not sufficient for
the Court to consider these as being part of customary international law, and as
applicable as such to those States. Bound as itis by Article 38 of its Statute to apply,
inter alia, international custom ‘as evidence of a general practice accepted as law’,
the Court may not disregard the essential role played by general practice. Where two
States agree to incorporate a particular rule in a treaty, their agreement suffices to
make that rule a legal one, binding upon them; butin the field of customary
international law, the shared view of the Parties as to the content of what they regard
as the rule is not enough. The Court must satisfy itself that the existence of the rule in
the opinio juris of States is confirmed by practice.

Key points

e State practice and opinio juris are the two ingredients of customary international law.
Both criteria must be proved in order to establish that a custom exists in international
law.

e In the Asylum Case, the Court accepted that a custom could be established between
a few States. This is called ‘regional’ or ‘particular’ custom.

¢ All States against which a regional custom is claimed must have accepted it.
By comparison, not all States have to accept general custom; a majority of States will
suffice.

e The Scotia established that an international custom could develop through domestic
law, provided that the generality or majority of States have accepted it as creating a
general obligation for them.

Determining what constitutes State practice

The ICJ Statute requires customs to be established through general practice. As noted earlier,
this means the general practice of States. But as Mark Janis has rightly pointed out in An
Introduction to International Law (4th edn, New York: Aspen, 2003), p. 44: ‘The determination
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of customary international law is more an art than a scientific method.” So given that States
engage daily in countless activities and say many things through various means and avenues,
how is the relevant State practice to be discerned from the plethora of what is available?

State practice is a total sum of how States behave in respect of a particular issue or situation.
To establish State practice, one needs to look at a combination of many things. The easiest
point at which to startis to consider what States do. Nothing could be more assuring of State
practice on any given subject than how a State acts in relation to that issue. However, apart
from what States do, itis also important to look at what States say. What States say about an
issue can be seen in comments made by State officials in newspapers, official publications,
and from statements made in the parliament and at conferences. We can also look into
historical records, and listen to radio and television interviews of government officials. By what
States say, we can easily infer the position of the State on that particular issue, such as
whether it considers itself under an obligation to actin a particular manner.

According to Akehurst (1974-75, see section 2.4.1), State practice is:

any act or statement by a State from which views about customary law can be inferred;
it includes physical acts, claims, declarations in abstracto (such as General Assembly
resolutions), national judgments and omissions.

As stated in §103(a) of the US Third Restatement:

For customary law the ‘best evidence’ is the proof of state practice, ordinarily by
reference to official documents and other indications of governmental action.

According to Brownlie (2003, see section 2.4.1), p. 6:

The material sources of custom are very numerous and include the following: diplomatic
correspondence, policy statements, press releases, the opinions of official legal
advisers, official manuals on legal questions, e.g. manuals of military law, executive
decisions and practices, orders to naval forces etc., comments by governments on
drafts produced by the International Law Commission, state legislation, international and
national judicial decisions, recitals in treaties and other international instruments, a
pattern of treaties in the same form, the practice of international organs, and resolutions
relating to legal questions in the United Nations General Assembly.

However, it should be pointed out that most States would rarely publish the majority of the

materials that disclose their practice of international law issues. Exchanges between

government officials, either of the same State or different States, can be very sensitive. Such
exchanges are never made public at the relevant time and are usually labelled

Page 15 of 52



Sources of international law

‘classified’. A classified document often proves to be the most revealing of a State’s position
on an issue. But since most ‘classified’ documents will only be accessible to the public either
after the concerned issue is no longer of any significance or after a new government has
come to power, their value as State practice can be problematic.

thinking point

What is State practice and how can this best be determined from the numerous things
done and said by States?

For how long should State practice have existed?

In order to constitute a customary rule of international law, how long should States have
practised a usage?

A habitual act or omission that will constitute custom does not need to have existed for a very
long period of time. While some reasonable length of time certainly helps in establishing the
profile of a custom, especially in terms of its stability and consistency, itis not required that the
custom has existed from time immemorial. A long practice is not necessary; in fact, the
customary rules relating to airspace and the continental shelf have emerged from fairly recent
practice.

What is important is that, no matter how long or how short the period for which a rule has
existed, it must have been practised consistently by a generality of States. ‘Generality’, in this
context, means a great number of States, not all of them. In most of the cases in which it
decided on State practice, the ICJ did not emphasize the time element in State practice.

According to Akehurst (1974-75, see section 2.4.1), p. 53:

as regards the quantity of practice needed to create a customary rule, the number of
States participating is more important than the frequency or duration of the practice.
Even a practice followed by a few States, on a few occasions and for a short period of
time, can create a customary rule, provided there is no practice which conflicts with the
rule.

(1969) ICJ 3 (The

See the facts in section 2.4.2.

In this case, the IC] said:
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Although the passage of only a short period of time is not necessarily, or of itself, a bar
to the formulation of a new customary international law on the basis of what was
originally a purely conventional rule, an indispensable requirement would be that within
the period in question, short though it might be, State practice, including that of States
whose interests are specially affected, should have been both extensive and virtually
uniform in the sense of the provision invoked;—and should moreover have occurred in
such a way as to show a general recognition that a rule of law or legal obligation is
involved.

See also UK v. Norway (1951) IC] Rep 116 (the Anglo-Norwegian Fisheries Case).

Key points

e State practice is the aggregate of how States behave in relation to a particular issue.

e Time, per se, is not the essence of custom, but it helps if the custom in question has
existed for a reasonable length of time.

e Itis more important that many States practise a particular custom and that
they do so consistently.

Consistency of State practice

() (1950) ICJ 266 (The

For the facts, see earlier in this section.

In this case, the IC] offered what is generally considered to be the leading statement on the
issue of consistency of State practice:

The party which relies on a custom...must prove that this custom is established in such
a manner that it has become binding on the other party. The Colombian Government
must prove that the rule invoked by itis in accordance with a constant and uniform
usage practised by States in question, and that this usage is the expression of a right
appertaining to the States granting asylum and a duty incumbent on the territorial
State. This follows from Article 38 of the Statute of the Court, which refers to
international custom ‘as evidence of a general practice accepted by law’.

The facts brought to the knowledge of the Court disclose so much uncertainty and
contradiction, so much fluctuation and discrepancy in the exercise of diplomatic
asylumand in the official views expressed on different occasions; there has been so
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much inconsistency in the rapid succession of conventions on asylum, ratified by
some States and rejected by others, and the practice has been so much influenced by
considerations of political expediency in the various cases, thatitis not possible to
discern in all of this any constant and uniform usage accepted as law with regard to
the alleged rule of unilateral and definitive qualification of the offence. [Emphasis
added]

[ (1973) IC) 3 (The )

In their joint opinion, Judges Forster, Bengzon, Jiménez de Aréchaga, Nagendra Singh, and
Ruda stated that:

Another essential requirement for the practice of States to acquire the status of
customary law is that such State practice must be common, consistent and
concordant. The contradiction in the practice of States or inconsistent conduct,
particularly emanating from these very States which are said to be following or
establishing the custom, would prevent the emergence of a rule of customary law.
[Emphasis added]

(1951) ICJ 116 (The

In this case, however, the Court said (at 116) that:

a small degree of inconsistency does not prevent the creation of a customary rule
although in such cases the rule in question probably needs to be supported by a large
amount of practice, in order to outweigh the conflicting practice in question.

Key points

e In the Asylum Case, the Court emphasized constancy and uniformity of practice in
order to prove custom.

e The presence of fluctuations and discrepancies in State practice can
adversely affect the usage in question, no matter how many States are involved in the
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practice, although a small degree of inconsistency will not normally prevent the
creation of customary rules.

Can omission constitute State practice?

In our definition of ‘custom’, we refer not only to acts, but also to omissions. This implies that it
is not only what States say or do, but also what they omit to say or do that can constitute
custom. It is possible that a State may refrain from doing a thing because it believes that it has
a legal obligation not to do that thing. If that happens, then, in those circumstances, that
omission can constitute a custom provided that other States expectit so to act. A good
example of omission is perhaps that provided in Article 2(4) of the UN Charter, which enjoins
States not to use, or threaten to use, force against other States in their international relations.
As will be seen in Chapter 10 concerning the law of the use of force, most States and
international legal scholars regard this prohibition as evidence of customary international law—
a view that the ICJ endorsed in the Nicaragua Case.

thinking points

e For how long, and by how many States, should a usage have been practised before
it can be regarded as a rule of customary international law?

e |f State practice consists in what States do or say, what is the position of what
States refrain from doing as a matter of legal obligation?

Opinio juris

Opinio juris was first formulated by French writer Francois Gény as an effort to differentiate
legal custom from mere social usage (Shaw, 2008, p. 71, see section 2.4.1, citing Gény,
Méthode d’Interprétation et Sources en Droit Privé Positif, 1899, para. 10). Opinio juris has
been variously defined by writers. Some see it as a ‘conviction felt by states that a certain
form of conduct is required by international law’ (Akehurst’s Modern Introduction to
International Law (7th rev’d edn, ed. Peter Malanczuk, London: Routledge, 1997), p. 44;
Brierly (1963, see section 2.3.1) thought of it as the recognition by States of a certain practice
as ‘obligatory’ (p. 60).

Irrespective of how itis described, what is crucial is that opinio juris is a psychological
element which deals with how States feel about a practice. It invites us to look not only at what
States do in relation to one another, but also to understand why they do it. And this is what
makes it extremely difficult to know what opinio juris is in most instances. However, how far a
State’s behaviour can be subjected to psychoanalysis is doubtful. As Akehurst has observed
(1997, above), at p. 44:

There is something artificial about trying to analyse the psychology of collective entities
such as states. Indeed, the modern tendency is not to look for direct evidence of a
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state’s psychological convictions, but to infer opinio iuris indirectly from the actual
behaviour of states. Thus, official statements are not required; opinio iuris may be
gathered from acts or omissions.

(1969) ICJ 3 (The

In this case, Judge Sgrensen said, in his dissenting opinion (at 128), that:

...l do not find it necessary to go into the question of the opinio juris. This is a problem
of legal doctrine which may cause great difficulties in international adjudication. In view
of the manner in which international relations are conducted, there may be numerous
cases in which itis practically impossible for one government to produce conclusive
evidence of the motives which have prompted the action and policy of other
governments.

(1969) ICJ 3 (The

Judge Tanaka gave a similar dissenting opinion when he said (at 176) that:

Next so far as the qualitative factor opinio juris sive necessitatis is concerned, itis
extremely difficult to get evidence of its existence in concrete cases. This factor,
relating to international motivation and being of a psychological nature, cannot be
ascertained very easily, particularly when diverse legislative and executive organs of
a government participate in an internal process of decision-making in respect of
ratification or other State acts.

() (1927) PCl) A, NO. 10 (The )

A French merchant ship collided with a Turkish merchant ship on the high seas, leading to
the death of several people on the Turkish ship. Turkey claimed that the collision occurred
through the negligence of a French officer, Lieutenant Demons. Both Turkey and France
claimed that they had jurisdiction to try the offender. Although the jurisdiction of France
over its accused national was notin question, the main issue before the Court was
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whether Turkey had the right to try the French officer. Turkey claimed that there was a
permissive rule of general international law entitling it to try the culprit, whereas France
claimed that Turkey was under a duty not to try the French officer.

Held: Turkey had jurisdiction to try the French national. The Permanent Court of
International Justice (PCl)) stated (at 18) that:

(1) ...although there are very few instances in which states in the position that
Turkey found itself had prosecuted foreign nationals, other states had not
opposed or objected to such prosecution;

(2) ...even though most states in Turkey’s position had refrained from
prosecuting foreign nationals in these circumstances, there was no evidence that
they have done so out of a legal obligation.

In a very important passage, the PCI) stated (at 28) that:

Even if the rarity of the judicial decisions to be found among the reported cases were
sufficient to prove in point of fact the circumstances alleged by the Agent for the
French Government, it would merely show that States had often, in practice, abstained
from instituting criminal proceedings, and not that they recognized themselves as
being obliged to do so; for only if such abstention were based on their being conscious
of a duty to abstain would it be possible to speak of an international custom. The
alleged fact does not allow one to infer that States have been conscious of having
such a duty; on the other hand...there are other circumstances calculated to show
that the contrary is true.

The States concerned must therefore feel that they are conforming to what
amounts to a legal obligation. The frequency, or even habitual character of the acts is
not in itself enough. There are many international acts e.g. in the field of ceremonial
and protocol, which are performed almost invariably, but which are motivated only by
considerations of courtesy, convenience or tradition, and not by any sense of legal

duty.

Clearly, this statement shows that, as with State practice, an omission to act may also
constitute opinio juris provided that States believe that they have a legal obligation to refrain
from doing the act and do not merely abstain for lack of interest in doing the act.

e Opinio juris is the psychological element underscoring States’ belief that they are
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under a legal obligation to do, or to refrain from doing, an act.

e In the SS Lotus Case, the PCl| stated that a mere act of omission for its own sake does
not constitute a customary rule; only an omission based on a belief that there is a legal
obligation to refrain constitutes a customary rule.

The implication of the two statements in SS Lotus was that the Court accepted that absence of
objection to a practice would evidence custom if it were to manifest opinio juris. But it did not
regard mere absence of any reaction to be of the same effect.

Ascertaining opinio juris: the difference between what States say and do

As noted earlier, what States say and do are both important in determining State practice. The
question is: how do we determine whether States regard a practice as constituting opinio
juris?

The tendency in international law it to emphasize what States believe as evidence of opinio
juris. This belief is mostly obtained from what States do. This approach may sometimes mean
that States have to believe that something is already law even before that thing has become
such.

Determining opinio juris from what States believe can be very tricky. For example, some
States may believe that something is law, while other States may not challenge this belief; the
result is that a new rule will emerge, despite the fact that not all of the States concerned may
realize this, which departs from their own beliefs on the same, or similar, issues.

To expect States to believe that a State practice is law before it has become law is
paradoxical. To become law, a customary rule has to be evidenced in practice. If States
therefore believe that a usage is already law, then their practice plays no role in that formation
process. Clearly, the problem of what States believe arose mainly from looking at what States
do. But attempting to obtain opinio juris only from what States do is problematic: most
developing countries express their beliefs on many issues, but fail to act on them. This may be
due to the fact that these are relatively poor and uninfluential States.

Before the UN Charter prohibited the use of force, most of the powerful and influential States
would use military force against other States to demonstrate the existence of a particular
customary rule. The fact that smaller and poor States did not actin a similar way does not
mean that they believed that the attitude of their powerful counterparts constituted opinio
juris—they may, in fact, have believed the opposite—but with no equally effective ability to
demonstrate their own understanding of the rule, their true belief would be lost in silence.

The problem arising from determining opinio juris from what States do can be solved if
we also look at what States say. Fortunately, the emergence of modern communication
techniques and improvements in diplomatic relations have now shifted emphasis from States’
physical actions to milder gestures. As Zemanek notes in ‘What is “State practice” and who
makes it?’ in Ulrich Beyerlin, Michael Bothe, Rainer Hofmann, and Ernst-Ulrich Petersmann
(eds), Recht zwischen Umbruch und Bewahrung: Vélkerrecht, Europarecht, Staatsrecht—
Festschrift fir Rudolf Bernhardt (Berlin: Springer, 1995), at p. 306:
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The beloved ‘real’ acts become less frequent because international law, and the Charter
of the UN in particular, place more and more restraints on States in this respect. And
what formerly was confined to diplomatic notes is nhow often transmitted via new forms of
communication, mainly for reasons of domestic or international policy. The present
information society forces governments which seek the widest possible support for their
stance to resort to publicity.

0. Schachter, ‘New custom: power, opinio juris and contrary practice’ in ). Makarczyk (ed.),
Theory of International Law at the Threshold of the 21st Century (The Hague: Kluwer Law
International, 1996), pp. 531-532, underscores the problem with opinio juris thus:

The fact that governments do not always practice what they preach comes as no
surprise; indeed, we would be surprised if they did, at least in some areas. Still...we
lawyers are called upon to determine whether a putative rule of customary law meets
the requirements of general and consistent practice followed by States from a sense of
legal obligation. The latter requirement—opinio juris sive necessitatis—calls for a belief
by States that the practice in question is obligatory by virtue of a rule of law requiring it.
In the words of an International Court of Justice judgment, ‘Not only must the acts
concerned amount to a settled practice, they must also be such, or be carried out in
such a way, as to be evidence of a belief that this practice is rendered obligatory by the
existence of a rule of law requiring it'. As this passage indicates, custom begins with
‘acts’ that become a ‘settled practice;’ that practice may then give rise to the belief that
it had become obligatory.

The above extracts show that States actin a way that, by consistency and uniformity,
becomes practice. Itis after these acts are developed into practice that we can conclude that
the States consider them obligatory. Nevertheless, the latter point remains difficult to prove.

The general view about how opinio juris is established became a controversial issue in the
Nicaragua Case (see earlier in this section). In delivering its judgment, the IC] first established
the opinio juris on the prohibition of force, in the unanimous acceptance of relevant UN
General Assembly resolutions that defined aggression. After that, the Court then declared that
it ‘must satisfy itself that the existence of the rule in the opinio juris of States is confirmed by
practice’. Clearly, the Court reversed the order of things. As we discussed earlier, when
proving custom we must first look at the general practice of States: if there is consistent,
prevalent, general practice, then the first criterion is met. Next, we look at whether those
States feel that the practice creates a legal obligation. So, the order is: state practice; then
opinio juris. In Nicaragua, the IC) first established opinio juris, before finding State practice. It
is a logic that many writers have heavily criticized.

Aside from applying reverse logic in Nicaragua, the IC] also inferred opinio juris on the basis of
States’ unanimous acceptance of the UN General Assembly resolutions touching on the
concerned rule. This approach has also been widely criticized.

According to Anthony D’Amato (1985, see section 2.4.2), p. 101:
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The Court thus completely misunderstands customary law. First, a customary rule arises
out of state practice; itis not necessarily to be found in UN resolutions and other
majoritarian political documents. Second, opinio juris has nothing to do with
‘acceptance’ of rules in such documents. Rather, opinio juris is a psychological element
associated with the formation of a customary rule as a characterization of state
practice...If voting for a UN resolution means investing it with opinio juris, then the latter
has no independent content; one may simply apply the UN resolution as itis and
mislabel it ‘customary law.’ Finally, instead of beginning with state practice, the Court
ends with it.

A more generally acceptable view is that UN General Assembly resolutions are not law-
creating, even if they reflect the law.

ITL 59-129-3,

Chamber Three of the Iran-US Claims Tribunal confirmed that:

General Assembly resolutions were not binding on states and could not be considered
evidence of customary law, although they might reflect such law when there existed
virtual unanimity in their adoption.

A decade earlier, the USA had expressed the view to the Sixth (Legal) Committee of the
General Assembly (11 November 1977) that:

...[the General] Assembly is not a law-making body. Its resolutions, in the ordinary
course, do not enact, formulate or alter international law, progressively or regressively.
In the exceptional cases in which a General Assembly resolution may contribute to the
development of international law, it can do so only if the resolution gains virtually
universal support, if the Members of the General Assembly share a lawmaking or law-
declaring intent—and if the content of that resolution is reflected in general state
practice.

According to Erik Suy, UN legal counsel during the time at which the USA presented its view on
UN General Assembly resolutions:

The General Assembly’s authority is limited to the adoption of resolutions. These are
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mere recommendations having no legally binding force for member states. Solemn
declarations adopted either unanimously or by consensus have no different status,
although their moral and political impact will be an important factor in guiding national
policies. Declarations frequently contain reference to existing rules of international law.
They do not create, but merely restate and endorse them. Other principles contained in
such declarations may appear to be the new statement of legal rules. But the mere fact
that they are adopted does not confer any specific and automatic authority.

Key points

e What States say is as important as what they do in relation to State practice. It will be
misleading to refer only to what States do when determining customary international
law.

e Itis inappropriate to seek opinio juris mainly from UN General Assembly
resolutions (or the resolutions of any other body, for that matter).

¢ UN resolutions may reflect international law, especially when they are unanimously
accepted. But they do not constitute the law.

2.5.3 Regional custom

Can there be regional customs? In other words, can certain customary rules of international
law be applicable only in certain regions of the world?

() (1950) ICJ 266 (The )

See the facts in section 2.5.2.

In this case, the IC] was confronted with the question of whether a regional custom existed
in Latin America with respect to protecting political offenders. The Court did not dispute
that such a custom might indeed exist, but insisted that the existence of such a custom
must be proved by the State alleging it and accepted by all States against which it is
claimed.

Held: The Court did not find that Colombia had proved this convincingly. The Court said
(at 266) that:

...even if it could be supposed that such a custom existed between certain Latin-
American States only, it could not be invoked against Peru which, far from having by its
attitude adhered to it, has, on the contrary, repudiated it by refraining from ratifying the
Montevideo Conventions of 1933 and 1939, which were the first to include a rule
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concerning the qualification of the offence in matters of diplomatic asylum.

It must be noted that, when alleging the existence of regional custom, the standard of proof
required is usually higher than in cases in which a general custom s alleged. In proving
general customary rules, whatis required is that the majority of participating States accept the
rule as opinio juris.

(1960) IC) 6 (The

Portugal alleged that India had prevented it from exercising a sovereign right over two
enclaves of its territory, Dadra and Nagar-Aveli, located in the Indian peninsula and
surrounded by India. Portugal supported this claim by stating that a custom to that effect
existed between it and India. India, on the other hand, claimed that no local custom could
be established between only two States.

Held:

Itis difficult to see why the number of states between which a local custom may be
established on the basis of long continued practice between two States accepted by
them as regulating their relations should not form the basis of mutual rights and
obligations between the two states.

The above case shows that custom is about practice and intention, as opposed to the number
of parties involved. As long as the State parties involved continue to behave in a particular
manner, and it can be inferred by their acts or omissions that they recognize that legal rights

and obligations flow from such practice, then they can be said to have established
customary law as between or among themselves.

Key points

e There can be customs that apply only to certain regions of the world.
e As few as two States in a region can form a regional custom.

* Regional customs do not establish a general rule of law, but apply only to the States
of the region of its application.

e The standard of proving regional custom is usually much higher than that of proving
general custom.
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2.5.4 Persistent objector

Are customary rules binding on all States? Put differently, under what circumstances can a
State not be bound by a rule of customary international law?

The answer to this question is to be found in the ‘persistent objector’ rule. Simply put, a
persistent objector is a State that does not accept that the practice of a particular usage by
other States creates a legal obligation for it. Therefore, the persistent objector constitutes an
exception to the general rule that not all States have to consent to a particular custom for it to
be enforceable against them.

As was noted earlier, for usages to become customary international rules, only a majority of
States have to consent to it; those States that do not consent to that rule must specifically
objectto it. If any of those States reject that rule, then that State becomes an ‘objector’ and if
that objection is constant, then the State is said to be a ‘persistent objector’.

The persistent objector does not dispute the existence of the customary rule concerned;
rather, what it objects to is that the customary rule binds or applies to it. The persistent
objector does not keep silent: it resists and speaks out against a usage so vehemently and
frequently that it will be unreasonable to ignore its objection and to expect it to be bound by
the custom into which the usage later emerges.

(1951) ICJ 116 (The

See the facts in section 2.5.2.

This is the leading judicial authority on the persistent objector rule. One of the main issues
before the Court was whether the traditional system of delineation practised by most
coastal States applied to Norway, which had always applied a straight baseline rule
constructed by the Norwegian government for measuring its fishery zone.

Held:

The general toleration of foreign States with regard to the Norwegian practice is an
unchallenged fact. For a period of more than 60 years the United Kingdom Government
itself in no way contested it...even before the dispute arose, this method had been
consolidated by a constant and sufficiently long practice, in the face of which the
attitude of governments bears witness to the fact that they did not consider it to be
contrary to international law.

In this case, the Court held that several States, including the UK, had accepted the
Norwegian practice of using the straight baseline measurement without any objection for as
many as sixty years. In other words, if the UK—or any other State—had any objection to the
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Norwegian measurement, it ought not to have allowed the practice to go on for so long without
challenge. On the contrary, the Norwegian practice was allowed to consolidate as a customary
rule before any objection was made to it. To be implied from this, therefore, is that objection to

a rule should be made before the rule becomes a custom.

According to §102 of the Restatement of the Law (Third), Foreign Relations Law of the United
States, itis said that:

...in principle a state that indicates its dissent from a practice while the law is still in the
process of development is not bound by that rule even after it matures. Historically, such
dissent and consequent exemption from a principle that became customary law has been
rare.

As Gerhard von Glahn (1996, see section 2.5.2), observes atp. 15:

...any country objecting to the usage may state its objections from the beginning and
refuse to follow the example of others who assent to the practice in question. When the
usage changes into a legal custom at a later date, the objecting nation is not bound by
the new rule.

The rationale for encouraging States to commence their objections right from the start of the
evolution of a custom is to provide their objection with credibility. Certainly, a State stands a
much better chance of resisting a custom if it can show that its objection did not simply start
overnight. Thus the State must prove that it did not start objecting only after the usage had
fully evolved into a rule of customary international law.

thinking point

What is the rationale for the ICJ decision in Anglo-Norwegian Fisheries, and how does this
relate to the principle that objection to a customary rule should be made before the
evolution of the rule into a full custom?

The arguments against the persistent objector rule

There are many arguments against the persistent objector rule. At the extreme, itis often said
that there is no such thing as a ‘persistent objector’ in international law.

According to Charney, ‘The persistent objector rule and the development of customary
international law’ (1985) 56 BYBIL 1:
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it might be wise to conclude that regardless of one’s theory of international law, the
persistent objector rule has no legitimate basis in the international legal system. Not only
is the rule hard to reconcile with the current theories of international law, but evidence
which might be produced to support the rule is weak indeed.

Charney’s argumentis based on the role played by the ‘societal context’ in which States find
themselves in their acceptance or rejection of customs. For him, States do not have free will in
accepting or rejecting a binding rule of international law. They are shaped by the society
and, according to Charney, itis this societal context that is the source of States’
obligation to conform to rules of international law. Hence, for him, their consent s irrelevant.

This argument is littered with loopholes. If States play no role in the evolution of customs—
assuming that only the ‘societal context’ performs that role, as Charney argues—they certainly
do not lose their right to object to those in the formation of which they have not partaken. The
very fact that a State does not participate in the formation of a customary rule should make its
objection to it a lot easier.

It may be thatitis difficult for a State to remain permanently a persistent objector to a rule; no
doubt a persistent objector can be influenced by other States to abandon its position.
However, this does not mean that the State has no right to object to a usage in the first place.

As Brownlie (2003, see section 2.4.1) notes (p. 11):

The way in which, as a matter of practice, custom resolves itself into a question of
special relations is illustrated further by the rule that a state may contract out of a
custom in the process of formation. Evidence of objection must be clear and there is
probably a presumption of acceptance which is to be rebutted. Whatever the theoretical
underpinnings of the principle, itis well recognized by international tribunals, and in the
practice of states. Given the majoritarian tendency of international relations the principle
is likely to have increased prominence.

Also, a State may not be able to object to some kinds of international norm. An example is a
peremptory norm of international law: the most fundamental norms of international law, from
which no derogation is permitted, except by a norm of similar character (see the Namibia
Advisory Opinion (1971) IC) Rep 16).

It must be pointed out, however, that the objection of one State to a usage, if successful, does
not prevent that usage from becoming a customary rule, as has long been recognized by the
ICJ.

(1966) ICJ 291
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In his dissenting opinion, Judge Tanaka considered whether the objection of one State
prevents a practice from maturing into a custom. According to him:

...the answer must be in the negative for the reason that Article 38, paragraph 1(b), of
the Statute does not exclude the possibility of a few dissidents for the purpose of the
creation of a customary international law and that the contrary view of a particular
State or States would result in the permission of obstruction by veto, which could not
have been expected by the legislator who drafted the said Article.

Key points

e To make a viable claim of persistent objection, a State needs to have been objecting
right from the moment at which the particular rule starts evolving. The State should not
wait for the practice to mature before expressing its objection.

* Subsequent maturation of a usage into custom does not invalidate a persistent
objection, provided that it began before that stage of maturation.

¢ The position of a persistent objector may be undermined by pressure from
other States and subsequent developments in the international environment.

¢ A persistent objector’'s case is helped by the acquiescence of other States to such
objection.

* The objection by one State, even if successful, does not prevent the objected rule
from becoming a custom for other States.

e Article 38(1) of the IC] Statute does not exclude the possibility of a persistent
objector.

2.6 General principles of law

The third source of international law listed in Article 38(1) is ‘the general principles of law
recognized by civilized nations’.

The phrase ‘civilized nations’ was previously used to describe States with well-developed legal
systems that could cater for complex relations amongst nations. For example, in Petroleum
Development Ltd v. Sheikh of Abu Dhabi (1951) 18 ILR 144 (the Abu Dhabi Arbitration), the
arbitrator found that the law of Abu Dhabi contained no legal principles that could be applied to
modern commercial instruments, and could not therefore be applied to oil concessions.
However, the phrase often implied a more general distinction between developed and
undeveloped States, and was used during the colonial era to distinguish between colonial
governments and the colonized peoples. Thus, in ancient times, only general principles of law
developed and practised by ‘civilized nations’ qualified as a source of international law.
However, following the formation of the United Nations, the phrase ‘civilized nations’ has been
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replaced by ‘peace-loving nations’ under Article 4 of the UN Charter. All nations are now
considered ‘civilized'.

As a source of international law, the ‘general principles of law recognized by civilized nations’
was inserted into the IC) Statute in order to enable the Court to decide disputes in
circumstances in which neither treaties nor custom provide guidance or solutions regarding a
particular claim. This kind of situation, in which the Court would be forced to declare a case
inadmissible due to lack of applicable law, is known as non liquet.

2.6.1 General principles of which law?

What does the phase ‘the general principles of law” actually mean? Does it refer to ‘general
principles of international law’ or ‘general principles of municipal law’? When we seek to
adopt a particular qualification to the ‘law’ referred to, that provision becomes ambiguous.

It is possible to interpret this phrase as referring to principles of municipal law, if we take into
consideration the state of international relations at the time when the IC] Statute was drafted.
The ICJ Statute was originally drafted for the use of the PCIlJ. The Statute was drafted at a time
when it was unclear whether anything other than treaties and customs governed the
international legal relations of States. Thus it is safe to assume that ‘the general principles of
law’ referred to by the Statute means those principles that are mainly derived from principles of
municipal law. The rationale for this position is that even if nothing other than treaty and
custom were to play any role in States’ relations during the time at which the Statute was
drafted, there could be no doubt that the legal systems of individual States contained
certain principles known to other systems and which could be justly applied to disputes
between States.

In International Law: A Treatise, Vol. 1: Peace (8th edn, ed. H. Lauterpacht, London:
Longmans, 1955), p. 29, Oppenheim states that:

the intention is to authorize the Court to apply the general principles of municipal
jurisprudence, in particular of private law, in so far as they are applicable to relations of
States.

It does not mean, however, that international tribunals will, like robots, simply take principles
common to domestic legal systems and apply them to cases. As Brownlie (2003, see section
2.4.1) has pointed out:

...it would be incorrect to assume that tribunals have in practice adopted a mechanical
system of borrowing from domestic law after a census of domestic systems. What has
happened is that international tribunals have employed elements of legal reasoning and
private law analogies in order to make the law of nations a viable system for application
in a judicial process...An international tribunal chooses, edits, and adapts elements from
better developed systems: the resultis a new element of international law the content of
which is influenced historically and logically by domestic law.
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The ICJ has ruled on several occasions that ‘general principles of law’ means ‘principles of
national law’.

(1950) ICJ 133 (The

Judge McNair said:

...international law has recruited and continues to recruit many of its rules and
institutions from private systems of law, Article 38(1) (c) of the Statute of the Court
bears witness that this process is still active...the way in which international law
borrows from this source is not by means of importing private law institutions ‘lock,
stock and barrel’, ready-made and fully equipped with a set of rules. It would be
difficult to reconcile such a process with the application of the ‘general principles of
law’. In my own opinion, the true duty of the international tribunals in this matter is to
regard any features or terminology which are reminiscent of the rules and institutions
of private law as an indication of policy and principles rather than as directly importing
these rules and institutions.

(1960) IC) 6 (The

See the facts in section 2.5.3.

Portugal contended that general principles of law supported its claim that it had a right of
passage from the coast to its enclaves of territories. It supported its argument by
demonstrating that a comparative study of various legal provisions of many States tended
to support what can be called ‘rights of way of necessity’ (see 10 et seq).

[ (1981) ICJ 1 (The )

This case primarily concerned Tunisia and Libya, and Malta had petitioned the Court,
under Article 62 of the IC) Statute, to intervene in the case. In justification of its application,
Malta referred to a comparative law study to justify the principle of intervention in
judicial proceedings in many national legal systems.

The second possible interpretation of the phrase ‘general principles of law’ is that it means
general principles of international law. One argument in favour of this interpretation is that
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Article 38(1) addresses international courts and tribunals, not domestic ones. Therefore the
principles are those applied by its addressees.

The problem with the second interpretation is that not all general principles applied in
international judicial practice are derived from domestic legal systems; further, not all such
principles have attained international recognition. As Akehurst notes (1997, see section 2.5.2),
p. 49:

some are based on ‘natural justice’ common to all legal systems (such as the principle
of good faith, estoppel and proportionality), others simply apply logic familiar to lawyers
(such as the rules lex specialis derogate legi generali, lex posterior derogate legi
priori), and another category is related to ‘the specific nature of the international
community’, as expressed in the principle of jus cogens. Therefore, a real
transplantation of the domestic law principles to the international level is limited to a
number of procedural rules, such as the right to a fair hearing...denial of justice, or the
exhaustion of local remedies, and some substantive principles, such as prescription and
liability for fault.

However, there is no reason why the phrase ‘general principles of law’ should mean ‘either’
national ‘or’ international law. Nothing says that we cannot generously interpret the phrase to
mean principles of both domestic and international law. In fact, since the reason for including
the phrase in the Statute was to ensure that the Court did not run out of applicable principles,
then the suggested flexible interpretation advances that purpose.

Key points

e The phrase ‘general principles of law’ refers to either general principles of
international law or general principles of national law, or both.

e [t can be difficult to determine what general principles of law are, given that not all
principles applied in international law derive from domestic legal systems.

2.6.2 Ex aequo et bono and equity

Ex aequo et bono is a Latin phrase that loosely translates as ‘according to what is right and
good’, or ‘according to equity and good conscience’. It implies the principles of fairness in the
same way as equity is used in some domestic systems. In the UK, for example, the courts will,
in the exercise of their discretion, apply equitable principles where a strict application of legal
rules might cause injustice. Thus, under most domestic systems, there is a clear distinction
between equitable and legal rules, and courts do not require the consent of parties to a
dispute to apply them.

Ex aequo et bono empowers parties to a dispute to authorize the IC] to disregard all other
sources of international law in dealing with their dispute, and do what is just and fair. The first
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condition of ex aequo et bono is that parties to a dispute must agree to it. Unlike under
domestic systems, the Court cannot apply the principle discretionally.

Judge Hudson stated in Netherlands v. Belgium (1937) PClJ Ser. A/B, No. 70 (the River Meuse
Case), at 76-77, that international law does not distinguish between equity and law. Equitable

principles are far more elaborate and go beyond what ex aequo et bono
encapsulates, but this is not an issue worthy of considering here (see Michael Akehurst,
‘Equity and general international law’ (1976) 25 ICLQ 801).

The question is: in the absence of agreement by the parties that the Court deal with their case
ex aequo et bono, can it apply equity?

[ (1985) ICJ 6 (The

In this case, the Court held that it:

cannot apply ex aequo et bono principle to this case since the parties have not
agreed to that effect. Also, that since the parties have not entrusted the Court with
the task of carrying out an adjustment of their respective interests, it must also
dismiss any possibility of resorting to equity...

But the Court did not rule out applying equity in a limited sense and only if such ‘constitutes a
method of interpretation of the law in force’.

° (1968) 50 ILR 2 (The )

Similarly, in this case, the ad hoc tribunal stated that (at 18):

equity forms part of international law; therefore the Parties are free to present and
develop their cases with reliance on principles of equity [although an] International
tribunal will have the wider power to adjudicate a case ex aequo et bono, and thus
go outside the bounds of law, only if such power has been conferred on it by mutual
agreement between the Parties.

(1969) IC) 3 (The

See the facts in section 2.4.2.
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In this case, the IC] directed a delimitation of the continental shelf between Germany, the
Netherlands, and Denmark ‘in accordance with equitable principles’ (at 3).

o (1981) ICJ 1 (The )

See the facts in section 2.6.1.

In this case, the IC] declared that:

it is bound to apply the equitable principles as part of international law, and to balance
up the various considerations which it regards as relevantin order to produce an
equitable result. While it is clear that no rigid rules exist as to the exact weight to be
attached to each element in the case, this is very far from being an exercise of
discretion or conciliation; nor is it an operation of distributive justice.

Although the IC] Statute did not provide for equity, some important international treaties have
now expressly incorporated the rule into their systems. Article 59 of the 1982 UN Convention
on the Law of the Sea (UNCLOS lll) expressly provides that conflicts between coastal and other
States, concerning their exclusive economic zones (EEZs), are to be resolved on the basis of
equity. A similar provision is also contained in Article 5 of the 1997 Law of the Non-Navigational
Uses of International Watercourses (see UN Doc. A/49/10, 1994, pp. 197, 218 et seq).

thinking points

* Do you think that equity and ex aequo et bono mean the same thing, and apply to
the same situations?

e Explain the ICJ’s approach to whether or not it could apply equity in disputes in
which parties have not asked it to decide ex aequo et bono.

2.6.3 Other commonly applied general principles of law: reparation, res judicata ,
and pacta sunt servanda

Aside from equity, the IC] (as well as other international tribunals) has applied other general
principles of law to disputes among States.

(1928) PClJ A, NO. 17 (The
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In this case, the Court said (at 29) that:

Itis a principle of international law, and even a general conception of law, that any
breach of an engagementinvolves an obligation to make reparation.

(1954) ICJ 47 (The

The case concerned the dismissal of some employees of the UN Secretariat. On the
question of whether the UN General Assembly can refuse to effectuate the awards made
by the tribunal in favour of the dismissed staff, it was held that:

According to a well-established and generally recognised principle of law, a judgment
rendered by a judicial body is res judicata and has binding force between the parties
to the dispute.

() (1994) 113 ILR 1 (The )

The tribunal stated (at 43) that:

A judgment having the authority of res judicata is judicially binding on the Parties to the
dispute. This is a fundamental principle of law of nations repeatedly invoked in the
jurisprudence, which regards the authority of res judicata as a universal and absolute
principle of international law.

() (1982) 89 ILR 366

The tribunal applied an even less common principle of law. It stated (at 504) that:

the full compensation of prejudice, by awarding to the injured party the damnum
emergens and lucrum cessans is a principle common to the main systems of municipal
law, and therefore, a general principle of law which may be considered as a source of
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international law.

The last general principle to be considered is pacta sunt servanda. This is the principle that
obligates States to discharge their treaty obligations in good faith. Itis perhaps the most
important principle in the law of treaties, since the whole essence of States agreeing to a treaty
rests on their readiness to actin good faith.

Although the principle of pacta sunt servanda is a principle of general international
law, in the sense that it owes its existence to customary international law, it has now been
formally codified by the UN Charter and the VCLT. Article 2(2) of the Charter states that:

All Members, in order to ensure to all of them the rights and benefits resulting from
membership, shall fulfil in good faith the obligations assumed by them in accordance with
the present Charter.

[ J (1973) ICJ 99 (The )

In this case, the IC] stated (at [46]) that:

One of the basic principles governing the creation and performance of legal
obligations, whatever their sources, is the principle of good faith. Trust and confidence
are inherent in international cooperation, in particular in an age when this cooperation
in many fields is becoming increasingly essential. Just as the very rule of pacta sunt
servanda in the law of treaties is based on good faith, so also is the binding character
of an international obligation assumed by unilateral obligations.

2.6.4 When will the IC) not apply general principles of law?

The fact that the ICJ recognizes a principle as common to most domestic legal systems does
not mean that it will invariably apply it. As noted previously, with regard to equity, the Court or
tribunal will not simply apply a general principle, no matter how well or widely accepted itis;
much depends on the facts and circumstances of individual cases.

In practice, international tribunals show a great deal of discretion in whether or not to apply
general principles. Indeed, there have been many situations in which they refused to apply
general principles of law. Examples of these include most decisions relating to the acquisition
of territory. International tribunals have hardly followed domestic rules in dealing with such
cases.

Page 37 of 52



Sources of international law

Similarly, international tribunals have not considered changes in domestic law in establishing
rules concerning the effect of duress on treaties. In Great Britain v. United States of America
(1910) Hague Court Rep 141 (the North Atlantic Coast Fisheries Case), ‘the tribunal
considered the concept of servitude and then refused to apply it' (Brownlie, 2003, p. 16, see
section 2.4.1).

(1989) ICJ 15 (The

The USA brought a claim against Italy in respect of an investment dispute. The Court had
the opportunity to proclaim on the applicability of the well-known general principle,
estoppel. Italy had objected to the USA bringing the action before the ICJ on the basis that
the two US companies involved, which owned a 100 per cent interest in the company
based in Italy, had not exhausted local remedies in Italy. In response, the USA claimed that
since ltaly did not raise the local remedies claimin its earlier response to the USA,
Italy’s silence in those circumstances constituted estoppel, meaning that once Italy had
kept silence, it had waived its objection.

Commenting on this point, the Court stated (at 44) that:

...although it cannot be excluded that an estoppel could in certain circumstances arise
from a silence when something ought to have been said, there are obvious difficulties
in constructing an estoppel from a mere failure to mention a matter at a particular point
in somewhat desultory diplomatic exchanges.

Key points

e The factthat a principle is common to most domestic systems does not mean that the
Court will always apply it.

e The Courts are not bound to apply general principles of law just because such
principles have been raised by one of the parties to the case.

2.7 Judicial decisions

Article 38(1)(d) of the IC) Statute lists judicial decisions as one of the two subsidiary sources to
which the Court might resort when dealing with a dispute.

In resorting to judicial decisions, the Court is limited by Article 59 of its Statute, which states
that, ‘the decision of the Court has no binding force except between the parties and in respect
of that particular case’. This implies that the doctrine of stare decisis—the famous common law
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doctrine that obliges courts to follow their own previous decisions—does not apply to the ICJ.
Thus, while the IC] is not prevented from applying its existing decisions to a new case before it,
by virtue of Article 59, those previous decisions do not bind the Court. However, since judges
do not make law, judicial decisions cannot be strictly regarded as a source of international law,
although they are authoritative evidence of the state of the law. Judicial decisions are
regarded as a ‘subsidiary’ source because they can only be used to reinforce principal
sources. A subsidiary source is not self-sufficient; it must be combined with another source or
used only in the absence of substantial sources.

Although Article 38(1) does not explicitly include domestic judicial decisions, it seems plausible
to assert that decisions of domestic courts are well within the contemplation of the provision.
National courts have been considerably influential in establishing international rules such as
those on diplomatic immunity and human rights.

2.8 The writings of publicists

Article 38(1)(d) of the IC] Statute provides that the Court consider the teachings of the most
qualified publicists of various nations.

As a subsidiary means, the writings of publicists generally show evidence of the law. However,
some works have had significant influence on the development of international law. For

example, from time immemorial States had claimed the right to explore areas adjacent to
their territorial seas—but it was Gilbert who introduced the concept of the ‘contiguous zone’ as
a means of discussing the validity of their claims (see Chapter 6 on territory and the law of the
sea). Also, the majority of international legal scholars acknowledge the decisive impact of
Grotius, Vattel, and Gentili, on the various aspects of international law, especially between the
sixteenth and eighteenth centuries.

The influence of writers as a subsidiary source of international law has declined remarkably in
recent times. Reasons for this decline include the rise of State sovereignty and the
considerable role of custom and treaties. Moreover, one could also point to the impact of some
significant historical developments late in the twentieth century. The end of colonialism, for
example, showed that most former colonial States regard some aspects of international law to
be one-sided. Post-colonial States largely perceived international law as a discipline that was
developed by the imperial powers and that the predominantly Western writers did not reflect
their aspirations. One of the legal developments most criticized by former colonial States was
the general prohibition of the use of force. Former colonial States argued for an exception
whereby force could be used to depose colonial governments. Other challenged
developments include the agitation by minorities for a right to secede from a State. Thus, post-
colonial writers constantly expressed the view that some aspects of international law were
developed by Western writers to protect their own governments.

Regardless of the merits or demerits of the above claims, there is no doubt that the end of
colonialism and the emergence of new writers from the former colonies affected the strong
influence previously associated with the teachings of publicists. Furthermore, the increasing
pluralization of international law cultures and orientations now make the determination of the
teachings of highly qualified publicists far more difficult to ascertain.
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2.9 The relationship between sources of international law

Whatever sources the IC] might want to consider in the determination of a dispute submitted to
it, the Court has to deal with two issues on the relationship of the sources. First, there might be
an issue arising as to which source is to be applied by the Court, where there is a rule thatis
common to both treaty and custom as sources of international law. The second issue is
whether there is a hierarchy between all of the sources listed in Article 38(1), since they
appear in a particular order. We will now consider these two issues separately.

2.9.1 The relationship between customs and treaties

The relationship between customs and treaties is marked out for discussion separately from
the general question of the hierarchy of sources (see section 2.9.2), because they are the two
most important of the five sources listed in Article 38(1) of the IC) Statute. In addition, itis clear
that Article 38(1) prioritizes custom and treaties as the principal sources, since treaties
embody rules ‘recognized by the contesting states’, and customs are ‘evidence of a general
practice accepted as law’ by those States.

The relationship between customs and treaties, as sources of international law, is a
very intricate one. This is because one influences the other: one is reflective of, oris
subsumed by, the other.

According to Hugh Thirlway, ‘The source of international law’ in Malcolm Evans (ed.),
International Law (3rd edn, Oxford: Oxford University Press, 2010), at pp. 111-112:

...the treaty in itself creates certain rights and obligations which are not of a customary
nature; but if a number of States make a habit of concluding treaties containing standard
provisions, then this may, in suitable circumstances, be taken to show that they
recognize the existence of a custom requiring them to do so. The difficulty is of course
that it can also be argued that the very fact that States have recourse to treaties to
establish certain rules shows that they consider that those rules would not be applicable
if no treaty were concluded, ie, that there is no customary rule of that nature...as a
result of the parallel existence of treaties and customs as sources of international law,
the same question may be governed simultaneously by a treaty, as regards the
relationship between the parties to the treaty, and by customary rules, as regards the
relationships between non-parties, or between a party to the treaty and non-party.

R. Baxter, ‘Multilateral treaties as evidence of customary international law’ (1965) 41 BYBIL 275,
298 et seq, lays out the main issue between sources and treaties:

If reliance is to be placed on a multilateral treaty as evidence of customary international
law, itis first necessary to establish whether the treaty was intended to be declaratory of
existing customary international law or constitutive of the new law. The silence of the
treaty, which may necessitate resort to the travaux préparatoires, can make this a task
of great difficulty.
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If it can be established that a treaty that purports to be declaratory of international law
actually lays down new law...the impact of the treaty may be weakened. It nevertheless
remains that if a State declares that what is apparently a new law is actually part of the
existing law, that very assertion counts in favour of the rule’s incorporation into
customary international law.

A treaty is said to be declaratory of customary international law if it merely recognizes the
existence of the custom that it codifies. Conversely, a treaty is constitutive of customary
international law if it gives birth to that custom afresh. Thus, what Baxter’'s statement above
implies is that we first have to establish what a treaty does to custom. If it is established that
the treaty is merely declaratory of the custom, then this affects the strength of the treaty for
obvious reasons.

(1969) ICJ 3 (The

See section 2.4.2 for the facts.

The Court identified three occasions on which the creation or existence of customary rules
might impact on treaty provisions. These are namely:

(a) where treaties are merely declaratory of the concerned customary rule;

(b) where a treaty consists of rules and principles which are reflected in the
practice of States, but which are not recognized as custom before the treaty itself
has been adopted;

(c) a situation may arise whereby, after the adoption of a treaty, States, which
are not party to the treaty, accept all or certain provisions of the treaty as
applying to them, and that such may then constitute State practice, leading to the
development of a customary rule.

The Court accepted that some provisions of the 1958 Geneva Convention on the
Continental Shelf fell under the first category, although the Court did not accept that this
included Article 6, which was the provision in contention in the case. Where this last
situation arises, however, the Court requires the evidence thatsuch a normis of a
significant status.

(p. 58) @ (1986) IC) 14 (

, or The

In this case, the ICJ was confronted with a slightly different question about the relationship
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between treaties and customs. The pertinent argument to which the Court was to respond
here was made by the USA that the Court:

should refrain from applying the rules of customary international law because they
have been ‘subsumed’ and ‘supervened’ by those of international treaty law, and
especially those of the United Nations Charter. Thus the United States apparently takes
the view that the existence of principles in the United Nations Charter precludes the
possibility that similar rules might exist independently in customary international law,
either because existing customary rules had been incorporated into the Charter, or
because the Charter influenced the later adoption of customary rules with a
corresponding content.

The Court said (at[177]) that

...even if customary norm and the treaty norm were to have exactly the same content,
this would not be a reason for the Court to hold that the incorporation of the customary
norm into treaty-law must deprive the customary norm of its application as distinct from
that of treaty norm. The existence of identical rules in international treaty law and
customary law has been clearly recognized by the Courtin the North Sea Continental
Shelf cases.

Thus the Court rejected the US argument that because the rules contained in the UN
Charter exactly matched those that existed under customary international law, the rules in
the Charter had overtaken customary rules, so that the latter could not be applied against
the USA. The Court proceeded to lay down the rationale for its ruling:

There are a number of reasons for considering that, even if two norms belonging to
two sources of international law appear identical in content, and even if the States in
question are bound by these rules both on the level of treaty-law and on that of
customary international law, these norms retain a separate existence. This is so from
the standpoint of their applicability. In a legal dispute affecting two States, one of them
may argue that the applicability of a treaty rule to its own conduct depends on the
other State’s conduct in respect of the application of other rules, on other subjects
also included in the same treaty...But if the two rules in question also exist as rules of
customary international law, the failure of the one State to apply the one rule does not
justify the other State in declining to apply the other rule. Rules which are identical in
treaty law and customary international law are also distinguishable by reference to
methods of interpretation and application. A State may accept a rule contained in a
treaty not simply because it favours the application of the rule itself, but also because
the treaty establishes what that State regards as desirable institutions or mechanisms
to ensure implementation of the rule. Thus, if that rule parallels a rule of customary
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international law, two rules of the same content are subject to separate treatment as
regards the organs competent to verify their implementation, depending on whether
they are customary or treaty rules...

In the above passage fromthe Nicaragua Case, the IC) gave two grounds to justify the
existence of parallel rules in treaty law and customary international law.

(a) It stated that where a rule exists only in treaty law, parties may base the applicability
of the treaty to them on the applicability of the treaty to other parties.

Candoma may subscribe to a rule on fishing that is contained in a treaty, whereas Rutamu
subscribes to a rule on ship lighting that is also contained in the treaty. In a dispute
between the two States, Candoma may then insist that for the rule on ship lighting,
contained in that same treaty, to apply to its conduct, the rule on fishing in that same
treaty must be applied to Rutamu’s conduct.

The only instance in which this first approach will not apply is if the two rules in question
(thatis, on fishing and ship lighting in the example above) both exist under customary
international law. In that case, the failure by one State to apply one rule does not absolve
the other from applying the other rule. This is simply because, unless the State declining to
apply the other rule is a persistent objector, both States would have been bound by the
customary rules. The reason why they are not so bound with regards to the treaty rules is
that, since treaties are entered into in good faith, one party’s reliance on the application of
the provisions of a treaty to another party will depend on that party’s readiness to abide
by the treaty. There is no corresponding rule in the application of customary rules, by
which States are bound by the existence of the rule in State practice, regardless of the
behaviour of other States.

(b) The second rationale for the Court’s decision in the Nicaragua Case is much more
straightforward. The Court was of the opinion that the fact that a State ratifies a treaty
does not necessarily evidence its acceptance of the treaty rules, but that such a move
might have been motivated by the simple reason that the treaty establishes an
enforcement mechanism. A clear example is that although there is a prohibition of the use
of force by States in customary international law, until the UN Charter there was no
international institutional mechanism for enforcing that rule against defaulters. Therefore
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the fact that a State subscribes to the Charter rule prohibiting the use of force does not
prevent that State from still accepting a parallel rule in customary international law. In that
situation, it may be a matter of convenience that the State ratifies the treaty; it may not be
because it prefers the rules contained in the treaty to those of customary international
law.

Key points

e A treaty can be declaratory of customs, meaning that the treaty confirms the
existence of customs, or it can be constitutive, meaning that it formulates the new
custom. Treaties are mostly silent on whether they are declaratory or constitutive, thus
making this question rather difficult to determine.

e A treaty can crystallize a customary rule. This means that a treaty supports an
evolving customary rule into full maturation.

e The fact that a treaty incorporates a customary rule does not prevent the application
of such a customary rule.

thinking point

Is it of any significance to recognize the parallel existence of a rule in treaty law and
customary international law?

2.9.2 Hierarchy of sources: are all sources equal—or are some more equal
than others?

In what order must the Court apply the sources of international law to a dispute?

The answer to this question appears deceptively straightforward. Looking at the structure of
Article 38(1) of the IC] Statute, itis tempting to conclude that the sources are to be applied in
their order of appearance. This is even more the case because Article 38(1) seems to
subordinate some sources to others by the use of the phrase ‘subsidiary means’ in describing
some of the sources.

Yet there is evidence that, when that provision was being drafted, the Advisory Committee of
Jurists rejected a proposal to the effect that the sources listed should be considered by the
Court ‘in the undermentioned order’ (see PCl) Advisory Committee of Jurists, Procés Verbaux of
the Proceedings of the Committee, 16 June-24 July, LN Publications, 1920). This implies that
the sources were not intended to rank in the order of their appearance in Article 38(1).

The issue for consideration here is not that of the intricate relationship between customs and
treaties, as discussed earlier, but that of which of the two is given priority before the Court.

In general, if the issue relates to applicable rules in several treaties, this is easy to deal with.
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The Court will normally apply the principles of lex specialis derogate legi generali and lex
posterior derogate legi priori, meaning that the ‘special rule overrides the general rule’ and
the ‘later rule overrides the earlier rule’, respectively. However, matters are not as simple
when considering a choice of application between two species of sources. As Thirlway (2010,
see section 2.9.1) noted at p. 114:

It will normally be the case that a treaty is lex specialis, and as such prevails over any
inconsistent rules of customary international law, or at least such as existed at the time
of the conclusion of the treaty. It has to be presumed that the parties to the treaty were
aware of the existing customary rule, and decided to provide otherwise in their treaty
precisely in order to exclude the customary rule.

Certainly, where a State that alleges that a treaty rule overtakes a customary rule adduces
evidence that it was aware of the existing customary rule before ratifying the treaty and that,
in ratifying the treaty, it accepted the supremacy of the treaty rule, Thirlway’s presumption will
be applicable.

However, where neither of the disputing States makes such a claim, then the presumption that
a State that ratifies a treaty intends its provision to overtake the customary rules flies in the
face of the IC)’'s reasoning in the Nicaragua Case. In that case, the Court held that a State may
ratify a treaty for many reasons, none of which may be an acceptance of the superiority of the
ratified treaty over customary rules.

The situation is far more complex where, rather than a treaty, it is the rule of customary
international law that arises after the conclusion of a treaty and becomes /ex specialis (the
special law) on the same issue governed by the treaty.

Let us recall our example of the Colo Summer Treaty (CST) that we gave earlier in this
chapter. This treaty entitles nationals of the two States to visit the other’'s countries without
visas during the summer period of any given year. Let us imagine that, after the treaty has
entered into force, citizens of the two parties to the treaty begin to visit each other’s
countries for several weeks after the summer period has ended, and that, in doing so, they
will simply give notice of their impending visit to the Home Affairs ministry of the other
country. In addition to this, these citizens also develop several specific practices, relating
to their visits, which are neither contemplated by, nor provided for, in the treaty. No one
protests against any of these practices.

In the situation given in the example, these later developments would constitute /ex specialis—
that is, special rules governing the visits of these nationals. The question is whether itis the
specific customary developments or the general regulation contained in the treaty that will
prevail?
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In answering this question, Thirlway (2010, see section 2.9.1) states, at p. 133, that:

If the new customary norm s one accepted as jus cogens, then according to the Vienna
Convention on the Law of Treaties, not merely is any inconsistent provision in the treaty
overridden, but ‘any existing treaty which is in conflict with that norm becomes void and
terminates...[but where] the new norm is not of...[jus cogens] nature...[then] if the
parties to the treaty have themselves contributed to the development of the new
customary rule by acting inconsistently with the treaty, or have adopted the customary
practice in their relations after the rule has become established, then the situation may
be analysed as in effect a modification (or even perhaps an interpretation) of the treaty.

However, where none (or only some) of the parties to the treaty have participated in the new
customary rule, then the situation will be dealt with by the provision of Article 41 VCLT
concerning the amendment of multilateral treaties.

Thus, where a treaty is adopted before a custom arises and the latter develops into a jus
cogens rule, the latter prevails over that treaty and any other treaties inconsistent with that
norm. This is because a rule of jus cogens, according to Article 53 VCLT, is a peremptory norm
of general international law, which can only be derogated from or modified by norms of a
similar character. A peremptory normis considered to be the most fundamental normin the
international society, the violation of which threatens the very essence of our civilization. An
example is often given of the use of force by States.

Akehurst’s view (1997, see section 2.5.2) seems to differ from that of Thirlway. Whereas
Thirlway accords priority to treaties (on the basis that they are specifically concluded by
States to take priority over customs), Akehurst expressed a different opinion. According to him
(at p. 56), when:

...treaties and customs are of equal authority; the earlier in time prevails. This conforms
to the general maxim of lex posterior derogate legi priori (the later law repeals an
earlier law). However, in deciding possible conflicts between treaties and customs, two
other principles must be observed, namely /ex posterior generalis non
derogate priori speciali (a later law, general in nature, does not repeal an earlier law
which is more special in nature) and lex specialis derogate legi generali (a special law
prevails over a general law).

Key points

e Article 38(1) does not explicitly instruct that there is hierarchy among the sources.
There is historical evidence to suggest that a hierarchy is not intended even if the
Article uses a language of subordinating some sources to the others.

e Treaties and customs are the most important sources of international law.
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* The principles concerning the time in which treaties are adopted govern the priority
order of the rules contained in them when there is a conflict.

e If a treaty rule provides for a specific issue thatis also subject to a general provision
of another treaty, the specific rule prevails.

thinking points

* Do you think that there is a hierarchy among the various sources of international
law listed under Article 38(1) of the IC| Statute?

* Do you believe that although all sources of international law are equal, some are
more equal than others?

2.10 Are there other sources of international law?

It is often said that Article 38(1) of the IC) Statute contains a complete list of sources, although
it has also been suggested that other sources might be added to those listed in that Article.
This debate will surely continue. However, certain developments have impacted on
international law so much that we cannot ignore their potential as sources of international law.
We consider the most important of these in the following sections.

2.10.1 International organizations

International organizations constitute a distinct potential source of international law, especially
in light of the explicit reference by the IC] to the resolutions of the UN General Assembly in the
Nicaragua Case (see section 2.5.2). However, it is extremely doubtful that the IC) intended to
refer to those General Assembly resolutions in the technical sense of a source of law. If it did,
the extensive criticism that the Court’s ruling received in that case surely undermined the
campaign for elevating the General Assembly to the level of a law-creating institution.

Thatis not to say, however, that international organizations do not have some effect on the

development of international legal norms. As the IC] said in its 1996 Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weapons, with regards to the various

General Assembly resolutions adopted in 1961, condemning the use of such weapons:

General Assembly resolutions, even if they are not binding, may sometimes have
normative value. They can, in certain circumstances, provide evidence important for
establishing the existence of a rule of law or the emergence of an opinio juris. To establish
whether this is true of a given General Assembly resolution, it is necessary to look at its
content and the conditions of its adoption; itis also necessary to see whether an opinio
juris exists as to its normative character. Or a series of resolutions may show the gradual
evolution of the opinio juris required for the establishment of a new rule.
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The approach of States regarding the impact of UN General Assembly resolutions on the
formation of law has already been noted earlier. What is left to observe is that there is a strong
probability that the resolutions of the Assembly will continue to play a considerable role in the
development of international law.

2.10.2 Soft law

The place of soft law in the development of international law is rather interesting. Soft law
refers to a bundle of non-binding legal instruments, voluntarily assumed by States, on the
expectation that the soft obligations that those instruments create will mature into hard law in
the future. The law of treaties does not govern soft laws, since they are not real law; and
because they do not definitively represent States’ positions on any issue, soft laws neither
generate State practice nor opinio juris.

Whilst States experiment with soft laws, they are not expected to shoulder any responsibility
towards obligations contained therein although they enjoy the full support of the institutions or
bodies promoting the laws.

The doctrine of soft law can be compared to the position of a person who wishes to buy a
car. This person may decide first to test-run the car, with a view to making a full purchase
if, after the test, he or she is convinced of the advantages that the car would confer. A
generous motor dealer, eager to win a new customer, may gently encourage this person
by allowing him or her to take the car for a series of test drives. In the test-drive period, it
is understood that the test-driver incurs no liability towards the car or its dealer. Until the
test-driver decides to buy the car, he or she reserves the right to turn up one day, after
yet another test drive, and declare: ‘Thanks, the car is good—but | am not ready to make
a purchase just yet.’

Certain international instruments are regarded as creating soft law due to the sheer number of
States that have ratified them, and the importance attached to the norms and ideas they
promote. Prominent among these include the 1992 Rio Declaration on Environment and
Development, the 1975 Helsinki Final Act of the Conference on Security and Cooperation in
Europe, and the 1978 Bonn Declaration on International Terrorism.

Although soft laws do not create any legal obligation, they exact pressure on States—so much
so thatitis not considered wise to ignore them. As Sir Robert Jennings observed in his
contribution to the Cambridge-Tilburg Law Lectures (3rd series, Boston, MA/Deventer: Kluwer
Law International, 1983), pp. 3-32:

Recommendations may not make laws, but you would hesitate to advise a government
that it may, therefore, ignore them, even in a legal argument.
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And as Van Hoof said in Rethinking the Sources of International Law (Deventer: Kluwer Law
Publishing, 1983), pp. 187-189, the importance of soft laws is that they:

Map out the legal implications of legally non-binding instruments, in particular also their
relations with full-fledged legal rules. This job...is extremely useful, as in international
law, because of the lack of formal organizational structure, ‘soft law’ rules play a more
prominent role than in national legal systems and are likely to do so also in the future.

However, some writers have cautioned against soft law. As Sztucki states in ‘Reflections on
international “soft law”’ in Lars Hjerner, Jan Ramberg, Ove Bring, and Said Mahmoudi (eds),
Festskrift till Lars Hjerner: Studies in International Law (Stockholm: Norstedts, 1990), pp. 550-
551:

... the term [soft law] is inadequate and misleading. There are two levels or ‘species’ of
law—something is law or is not law...the conceptis counterproductive or even
dangerous. On the other hand, it creates illusory expectations of (perhaps even
insistence on) compliance with what no one is obliged to comply; and on the other hand,
it exposes binding legal norms for risks of neglect, and international law as a whole for
risks of erosion, by blurring the threshold between what is legally binding and what is
not.

But despite occasional criticisms, a great majority of writers welcome soft law. Soft laws allow
for the opportunity to nudge sceptical States gently, over a period of time, towards assuming
responsibility for obligations to which they ordinarily would not want to sign up. This is a
method much preferred to pressuring States to immediately sign up to treaties which they may
refuse to perform or withdraw from at the earliest opportunity.

Conclusion

The ‘sources of international law’ is one of the most important topics of public international
law with which a student, especially one new to the discipline, must immediately grapple.
The various themes and sub-themes covered in this chapter—treaties, customs, general
principles of law, judicial decisions, writings, international organizations—form the bulk of
the substance in the topics to be discussed in several of the subsequent chapters.
‘Sources of international law’ provides international law with validity. It answers such
questions as: from where is international law derived, and through which processes? It
shows, to a reasonable extent, how States behave towards one another in relation to new
and emerging norms, as well as in relation to settled conduct.

However, deciding which source is to apply in a case and tracking the relationship
between some of the sources, such as treaty and customs, are as tricky as indeed itis to
determine whether there is a hierarchy among the sources and, if there is, what the
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practical importance of this is.

Article 38(1) of the IC] Statute provides an invaluable list of sources of international law.
However, as we have seen, itis difficult to regard the list as exhaustive. The evolution of
‘soft laws’, as well as the practice of international organizations, continues to
enrich and expand the sources of international law.

Questions

Self-test questions

1 Whatis ‘custom’?

2 What are the sources of international law?

3 Explain the persistent objector rule.

4 What does the phrase opinio juris imply and how is it determined?
5 What constitutes State practice?

6 Define ‘treaty’ and briefly outline its main features.

7 Suggest other possible sources of international law.

8 Distinguish between soft law and hard law.

Discussion questions

1 Discuss State practice and opinio juris as the twin requirements for establishing the
existence of custom.

2 ‘There is no hierarchy among the sources of customary international law listed in
Article 38(1) of the ICJ Statute. Itis, in fact, nothing but an exercise in futility to
attempt to justify a ranking of some sort among these sources.’ To what extent does
this statement represent the true nature of the provisions contained in Article 38(1) of
the IC) Statute?

3 Critically examine the assertion that the relationship between treaty and custom, as
sources of international law, is too complex to make any sense.

4 ‘“Consistency” is an essential element of State practice. Once there is a slight
digression from a usage, it destroys its chances of ever becoming a custom.’
Discuss.

5 ‘““The general principles of law recognized by civilized nations” means general
principles of international law.” Critically examine this statement.

6 ‘The persistent objector is nothing but a daydreamer whose claimis of no
consequence in international law.” Discuss.

Assessment question

Candoma and Rutamu are two neighbouring coastal States along which the river Hope
runs. Hope is densely populated by a rare fish that is of high commercial value. From time
immemorial, both States have fished in this river without any problem. But, due to the
narrowness of the river, the States developed a system whereby whenever one State was
fishing, the other would wait a distance away until the first had left. On one
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particular occasion, a vessel from Candoma was fishing when a vessel from Rutamu
approached. The latter vessel refused to halt. Instead, it progressed until it got entangled
at the mouth of the river Hope. Unaware, the captain of the Candoman vessel collided with
the Rutamuan vessel, killing three members of his crew, although there were no casualties
aboard the Rutamuan vessel. When the Rutamuan vessel reached Candoman shores, the
Candoman revolutionary guard promptly arrested the vessel’s captain for trial in Candoma.
Rutamu objected to this proposed trial and claimed, in objection to Candoma, that there
was no breach of any ‘waiting’ custom between it and Candoma. Rutamu also claimed that
it actually objected once to that ‘stupid culture’ by writing to Candoma.

Advise the parties.

Key cases

e Colombia v. Peru (1950) IC] Rep 266 (the Asylum Case)

* Federal Republic of Germany v. Denmark, Federal Republic of Germany v. The
Netherlands (1969) IC] Rep 3 (the North Sea Continental Shelf Cases)

® France v. Turkey (1927) PClJ Ser. A, No. 10 (the SS Lotus Case)

e Nicaragua v. United States (Merits) (1986) IC] Rep 14 (Military and Paramilitary
Activities in and against Nicaragua or the Nicaragua Case)

e United Kingdom v. Norway (1951) ICJ Rep 116 (the Anglo-Norwegian Fisheries Case)

Further reading

Akehurst, M., ‘Custom as a source of international law’ (1974-75) 47 BYBIL 1

Charney, J., ‘The persistent objector rule and the development of customary international
law’ (1985) 56 BYBIL 1

Cheng, B., ‘Opinio juris: a key concept in international law that is much misunderstood’ in
S. Yee and W. Tieya (eds), International Law in the Post-Cold War World (London:
Routledge, 2001), p. 56

McNair, A., ‘General principles of law recognised by civilised nations’ (1957) 33 BYBIL 1

Sloan, B., ‘The binding force of a recommendation of the General Assembly of the United
Nations’ (1948) 25 BYBIL 1
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(p. 67) Learning objectives

This chapter will help you to:

e understand what treaties are and their importance in States’ relations;
e appreciate the various types of treaty and their nature;
¢ understand the rules governing the various aspects of treaties;

¢ understand the various provisions of the Vienna Convention on the Law of Treaties
(VCLT);

e appreciate current cases on several aspects of treaties; and

e understand how treaties are made, avoided, reserved against, and terminated.
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(p- 68) Introduction

In Chapter 2, we discussed the several sources of international law and noted
that treaties are the most important of these sources. For many reasons,
treaties are the most widely used international instruments through which
States and other international law subjects conduct relations with one
another. This chapter discusses what treaties are, how they are made and
terminated, and what functions they perform. These issues will be discussed in
light of the provisions of the 1969 VCLT, which embodies most of the rules
governing the various aspects of treaties, such as the interpretation, validity,
reservation, and termination of treaties.

3.1 General issues: the definition, scope, and nature of treaties
3.1.1 Defining a ‘treaty’

Article 2(a) VCLT defines a ‘treaty’ as:

an international agreement concluded between States in written form and governed by
international law, whether embodied in a single instrument or in two or more related
instruments and whatever its particular designation.

Treaties are usually concluded by two or more States, being subjects of international law, and
not by subjects of national law, such as human beings and companies. States are the most
important subjects of international law and mostly interrelate through treaties. It is almost
unimaginable for States to transfer territories to one another, send international criminals
across their frontiers, partition boundaries, and settle international disputes without the
instrument of treaties.

However, apart from States, there are other subjects of international law, such as international
organizations, which can conclude treaties with one another or with States. A famous example
of a treaty concluded between an international organization and a state is the 1947 United
Nations Headquarters Agreement between the United Nations and the USA. But, as we shall see
later, international organizations are generally exempted from the scope of the VCLT—with
certain exceptions.

Treaties can be referred to alternatively as ‘declarations’, ‘protocols’, ‘instruments’,
‘conventions’, and ‘agreements’, amongst other things.

3.2 The scope of the Vienna Convention on the Law of Treaties
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The VCLT is the foremost instrument on the law governing treaties and it limits its scope to
certain classes of agreement, which can be deduced fromits provisions. This section will
discuss the types of agreement that the Convention covers.

3.2.1 Treaties concluded between or among States (Articles 1-3)

Article 1 VCLT states that ‘the present Convention applies only to treaties between States’. This
restriction is further confirmed by the explicit reference to ‘agreement concluded between
States’ in Article 2.

While Articles 1 and 2 limit the VCLT to ‘States’, it does not mean that treaties concluded by
States with other subjects of international law have no legal effect. Article 3 states that:

the fact that the present Convention does not apply to international agreements concluded
between States and other subjects of international law or between such other subjects of
international law, or to international agreements not in written form, shall not affect the legal
force of such agreements. [Emphasis added]

Thus, while agreements concluded by entities such as international organizations, either
between themselves or with States, are not governed by the VCLT, they are nonetheless valid
under international law.

3.2.2 Constitutive treaties and treaties adopted within international organizations
(Article 5)

Article 3 VCLT excludes international organizations and other subjects of international law from
the scope of the Convention. Nonetheless, by Article 5, the VCLT applies to two types of treaty
concluded by such organizations: treaties that establish international organizations, and
treaties concluded within (not between) such organizations. A clarification of these distinctions
is important, since the Convention does not generally apply to treaties concluded by
international organizations, either between themselves or with States.

An international organization is usually formed by a group of States that sign up to a treaty to
that effect. This founding treaty is variously referred to as a ‘constituent instrument’,
‘constitutive Act’, ‘pact’, or ‘charter’. Regardless of the different terminologies, what these
treaties do is establish an international organization. Examples of constitutive treaties include
the Charter of the United Nations Organization (the UN Charter, adopted in 1945), the 1948
Charter establishing the Organization of American States (the OAS Charter), and the
Constitutive Act of the African Union (the AU Act, adopted in 2000). But, as is obvious from the
foregoing, the word ‘constituting’ or ‘constitutive’ need not appear in the title of a
treaty that establishes an international organization. They are called constitutive treaties
because they are the main treaties that establish international organizations and the term need
not necessarily be part of their designation or description.

Once established, international organizations can adopt other treaties, which mainly regulate
the relations of member States and of that organization. Like the constitutive treaty, these
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subsequent treaties must be signed by the members of the organization. However, unlike the
constitutive treaties, which apply between the organizations and other subjects of international
law (since they bring the organization into existence and establish the legal personality of that
organization), treaties adopted by international organizations to regulate the conduct of
members vis-a-vis the organization apply solely within that organization. Such treaties do not
involve the participation of non-members or any other outsider. It is this kind of treaty, and the
constitutive kind, thatis governed by Article 5 VCLT, and is thus not excluded by the provisions
of Articles 1-3.

Since the adoption of its Charter (which is its constitutive treaty), the United Nations has
adopted many other treaties, declarations, conventions—such as the Genocide Convention
and the UN Convention on the Law of the Sea (UNCLOS)—which apply among UN member
States. Thus, whereas the Headquarters Agreement between the United Nations and the USA is
not covered by the VCLT (being an agreement concluded by an international organization and
a State, and thus excluded by Article 3 VCLT), UNCLOS and the Genocide Convention fall under
Article 5 VCLT as treaties adopted within the organization.

3.2.3 Obligations of other international law subjects under general international
law (Article 3(b))

Another interesting point worth mentioning in the provision of Article 3 VCLT is that, under
certain circumstances, the Convention could apply to subjects of international law other than
States. According to Article 3(b), nothing in the Convention affects the application to such
international law subjects:

of any of the rules set forth in the present Convention to which they would be subject
under international law independently of the Convention.

The implication of this statement is that there might be rules to which international
organizations, in their relations with one another or with States, could be subject, outside the
Convention. Where such rules are also codified by the Convention, they will be applicable to
agreements concluded by those organizations if and only if those rules exist under other
general or customary international law to which the organization would ordinarily be subject.

A combined reading of Articles 1 and 3(b) thus means that whereas the rules of international
law, which are codified by the Convention, do not generally apply to agreements concluded
between international organizations or between them and States, such rules will apply if they
exist elsewhere. Therefore, if certain international rules contained in the Convention are also
found to exist in other international agreements to which the subject of international law in
question is subject, then such rules will apply to those subjects of international law.

An example of the rule referred to in Article 3(b) would be customary international law rules on
the peremptory norm (jus cogens). Peremptory norms are regarded as applicable to
all subjects of international law, regardless of whether or not those entities sign up to the
specific conventions prohibiting those norms. Article 53 VCLT codifies the rule relating to jus
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cogens. But the fact that the VCLT does not generally apply to international organizations does
not prevent the application of the rule in Article 53 to them, since international customary law
already makes the same rule codified in Article 53 VCLT applicable independent of the VCLT.

3.2.4 Treaties involving at least two States and international organizations (Article
3(c))

The VCLT does not apply to international agreements concluded by States with other subjects
of international law as parties, or oral agreements, or agreements between other subjects of
international law per se.

Nonetheless, the Convention applies as between States, which are parties to an international
agreement to which other subjects of international law are also parties, provided that the
concerned agreement is a multilateral treaty (Article 3(c)).

Thus at least two States must be party to such a multilateral treaty, in addition to other subjects
of international law. Hence, Article 3(c) does not apply to a bilateral agreement between one
State and a non-State subject of international law, or a multilateral agreement with only one
State even if there are two or more international organizations because, in that case, the
criterion of ‘relations of States as between themselves’ laid down in Article 3(c) will not be met.

Key points

e States are the only subjects of international law to which the definition of treaties
under the VCLT applies.

e The VCLT does not generally apply to treaties concluded between international
organizations, or between them and States, except in specific circumstances.

e The VCLT applies to multilateral treaties provided that there are at least two States
involved, and one or more other subjects of international law.

e The rules of the VCLT will apply to other subjects of international law if such rules
already apply to them under general international law.

thinking point

Distinguish between treaties concluded between subjects of international law and those
concluded within them. Which of the two is not covered by the VCLT?

3.3 The nature of treaties

Treaties are usually written, and contained in a single document, although it is possible to have
a treaty thatis contained in several documents or volumes. The fact that treaties are written
makes them a more predictable and better defined source of international law than customs.
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Treaties are easily referable. Unlike customs, it is unnecessary to establish treaty validity
formally through State practice. The mere fact that States or international organizations
consciously agree to treaty obligations dispenses with any need to seek secondary validation
of those obligations. However, subsequent practice, where available, can enhance
the legitimacy of a treaty.

It is possible that, after a treaty enters into force, its provisions remain unimplemented for
several years. Such late application does not affect the validity of that treaty, provided that, at
the time that its provisions are eventually implemented, the treaty is still in force for the parties
that conclude it. A good example is the North Atlantic Treaty adopted in 1949, which
established the North Atlantic Treaty Organization (NATO). Article 5 of this treaty obligates
every NATO member State to consider an attack on a member of that organization to be an
attack on all of its members, so that members can take individual or joint military action to repel
such attacks. The first time that NATO would implement this obligation was in 2001 when,
following terrorist attacks on the USA, it called on its members to join the USA in self-defence
action against Afghanistan, a State that was linked with Al Qaeda, the terrorist organization that
admitted responsibility for the attack against the USA. There was a fifty-year gap between the
entry into force of the treaty and the implementation of its core obligation—which is not to say
that NATO had been inactive during the period between its establishment and the 2001 attacks.

There are no prescriptions under general international law or the VCLT about the shape that a
treaty can take. There is no template for treaties, and no technical form or format is inherently
good or bad. Some treaties can be lengthy, while some can be very short. Some treaties can
be negotiated over a long period, while some may have a relatively short passage. It took the
United Nations almost twenty years to negotiate UNCLOS, compared to the 1937 Nyon
Agreement, which was negotiated and agreed in just four days.

In drafting a treaty, itis important that parties must have the intention to create legal relations
between themselves. ltis the intention to create legal relations that makes the treaty a valid
and important source of international law. States often make statements to support political
causes or objectives, with no intention that such public display of solidarity should create legal
obligations for them. It is very common for States to make declarations, especially at
international public fora such as the UN General Assembly, in respect of events in other States
or general issues affecting the international community, without intending legal consequences
to arise from such statements.

It must be noted that while parties to treaties (sometimes called ‘member States’, ‘State parties’,
or ‘contracting parties’)—be they States, international organizations, or other subjects of
international law—are at liberty to determine the nature, format, and shape of their treaties,
they do not have unlimited freedom to determine the temporal application of a treaty. Whereas
contracting parties can decide that a treaty that they conclude on a given date is to apply to
issues occurring from that date, or any other stipulated time thereafter, they may generally not
decide that such a treaty operates on transactions concluded prior to the inception of that
treaty. This is a general rule against retrospective, or retroactive, laws.

Treaties are generally not retroactive in effect. The simple rationale for this is that a treaty is a
piece of legislation and it is inappropriate to penalize States’ conduct in hindsight. Otherwise,
contracting parties may become liable for breaches that were notillegal at the time that they
were committed. A clear example of this is that the Rome Statute of the International Criminal
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Court (ICC) does not apply to crimes committed before 1 July 2002, the day on which the treaty
entered into force for the contracting parties.

Article 4 VCLT provides that the Convention applies only to treaties concluded after its entry
into force.

thinking points

e In what form can a treaty appear and how lengthy should a treaty be in order for it
to be valid?

e Of what relevance is the intention to create legal relations among States in treaty
formation?

e Why are treaties generally not retroactive, and what exemption, if any, is there to
this rule?

3.3.1 Determining what constitutes a treaty

One problem that often arises as a result of the lack of direct instruction, in the VCLT, on how a
treaty may be constituted is determining what constitutes a treaty. This problem sometimes
arises when a party to a discussion, a conference, or some other form of formal meetings
assumes that the resulting communiqué or declaration constitutes a treaty between it and
others.

International tribunals have always applied an ‘objectivity test’ to decide whether a treaty
exists whenever parties disagree about the effect of international documents. In most disputes
involving the effects of communiqués or declarations adopted at a meeting, tribunals will often
look at two things in order to decide whether such communiqués or declarations constitute a
treaty:

(a) the particular facts and circumstances of the case; and
(b) whether the concerned communiqué or declaration is duly registered, as required
under international law for treaties to be effective.

(1994) IC) 112 (

This case involves a long territorial dispute between Qatar and Bahrain. During a Saudi-
brokered negotiation, both States signed several documents, including two important ones
in 1987 and 1990. The latter document comprised the minutes of the consultation between
the two States, detailing what they had agreed on, including some agreements that they
had reached in 1987. Principal amongst those previous agreements was that if peaceful
negotiation between them were to fail, either State may apply to the International Court of
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Justice (IC)) for settlement. Consequently, following failure of the Saudi intervention, Qatar
instituted a proceeding before the IC) on 8 July 1991. Bahrain challenged the Court's

instrument.

The Court held that:

jurisdiction on the basis, inter alia, that the 1990 Minutes did not constitute a legally binding

The Parties agree that the exchanges of letters of December 1987 constitute an
international agreement with binding force in their mutual relations...the Court would
observe, in the first place, that international agreements may take a number of forms
and be given a diversity of names...furthermore, as the Court said, in a case
concerning a joint communiqué, ‘it knows of no rule of international law which might
preclude a joint communigué from constituting an international agreement to submit a
dispute to arbitration or judicial settlement’ (Aegean Sea Continental Shelf, I. C. J.
Reports 1978, p. 39, para. 96). In order to ascertain whether an agreement of that kind
has been concluded, ‘the Court must have regard above all to its actual terms and to
the particular circumstances in which it was drawn up’...the 1990 Minutes
include a reaffirmation of obligations previously entered into; they entrust King Fahd
with the task of attempting to find a solution to the dispute during a period of six
months; and, lastly, they address the circumstances under which the Court could be
seised after May 1991. Accordingly, and contrary to the contentions of Bahrain, the
Minutes are not a simple record of a meeting, similar to those drawn up within the
framework of the Tripartite Committee; they do not merely give an account of
discussions and summarize points of agreement and disagreement. They enumerate
the commitments to which the Parties have consented. They thus create rights and
obligations in international law for the Parties. They constitute an international
agreement.

This statement by the Court in Qatar v. Bahrain underscores two principles:

e thatitis possible, as in this case, for an international agreement to arise from minutes of a

meeting and from communiqués issued at the end of a meeting between States and, by
logical extension, other international law subjects; and

e that the Court will have regard to all of the ‘actual terms’ and to the ‘particular
circumstances’ in which the agreement in question is drawn up.

However, care must be taken not to confuse the rationale for the Court's decision in this case

with a generalization that al/l communiqués and minutes of meetings constitute international

agreements. Itis clear fromits reference to ‘actual terms’ and ‘particular circumstances’ that
the Court did not intend to lay down such a general theory. The Court’s decision was based on

very specific facts and circumstances, which may not be present in other cases. Both Qatar

and Bahrain had agreed to a set of issues and courses of action in previous binding documents

(such as the 1987 one). All that the 1990 Minutes did was merely restate these agreements,
therefore having the same validity as the previous agreements.
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L (1962)

IC) 319 (The

The case arose out of a system of international governance—the mandate system—that
emerged after the First World War. Under Article 119 of the Treaty of Versailles of 28 June
1919, Germany renounced all rights and titles over overseas possessions in favour of the
Principal Allied and Associated Powers. The Allied Powers, shortly before the signature of
the Treaty of Peace, agreed to allocate those German-renounced overseas territories as
mandates to certain Allied States that had already occupied them. South West Africa
(present-day Namibia) was allocated to the UK under the agreement, which was to be
administered by South Africa on behalf of the UK. Liberia and Ethiopia instituted an action
before the Permanent Court of International Justice (PClJ) alleging, among other things, that
South Africa severally violated the terms of the mandate entrusted to it. Central to this
challenge was the question of whether the mandate was a treaty between the mandate
(South Africa) and the League of Nations and its members. Although South Africa had all
along treated the mandate as a treaty, it modified its objection and later submitted (at 327)
that:

...the Mandate for South West Africa has never been, or at any rate is since the
dissolution of the League of Nations no longer, a ‘treaty or convention in force’ within
the meaning of Article 37 of the Statute of the Court. [Emphasis added]

It was held by the Court (at 330), that the mandate—in fact and in law—is an international
agreement having the character of a treaty or convention. The preamble of the mandate
itself shows this character. The agreement referred to therein was effected by a
decision of the Principal Allied and Associated Powers, including the UK, taken on 7 May
1919 to confer a ‘Mandate for the Territory on His Britannic Majesty’ and by the
confirmation of its acceptance on 9 May 1919 by the Union of South Africa.

As seen above, the Court accepted mandates as treaties. Nevertheless, it is important to
understand the role played by certain facts, which guided the Court towards this
conclusion. South Africa had claimed, during its objection, that the mandate was of no
greater effect than the resolutions of the League of Nations. The Court conceded that the
mandate took the form of a Council resolution, but argued (at 330) that:

obviously it was of a different character. It cannot be correctly regarded as embodying
only an executive action in pursuance of the Covenant.

Another factor that might have weakened South Africa’s case was perhaps the fact that, up
until the question of the characteristics of the mandate arose in the case, it had treated the
mandate as a treaty. Therefore, the Court was not too pleased when, for obvious reasons,
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South Africa made a U-turn on its position, suddenly pleading that mandates were not treaties.
Thus, in addition to the nature of the mandate, the conduct of the parties vis-a-vis the
instrument concerned is a crucial factor in determining whether, on the authority of this case,
mandates constitute treaties under international law.

Key points

e Communiqués or any other records of meetings can be regarded as treaties if they
establish rights and obligations, and if parties clearly intend them to constitute a binding
agreement between them.

e A mandate is a trust-like power under which the administration of a territory is
entrusted to the care of another entity on behalf of the international community.

e The administrator of a mandate owes certain obligations towards the mandate territory
and such obligations are usually set out in the instrument that creates the mandate.
Depending on the circumstances, these instruments may be regarded as treaties.

Despite its readiness to accept that communiqués and minutes may constitute international
agreements in certain circumstances, the Court decisively rejected stretching such flexibility to
contractual agreements between companies and States.

() (1952) IC) 93 (The )

In 1932, Iran cancelled a concessionary contract that it had with D’Arcy, a British
company. Following its failure to make Iran reverse its decision, the UK took the matter to
the League Council. Both countries decided to withdraw the matter from the League in
February 1933 and, following another round of negotiations, Iran and D’Arcy signed a new
concessionary agreement on 29 April 1933. In 1951, Iran nationalized the company. The
UK argued that Iran’s measure violated the 1933 Convention between the Imperial
Government of Persia and the Anglo-Persian Oil Company Ltd. The UK also argued (at 111-
112) that:

the agreement signed by the Iranian Government with the Anglo-Persian Qil Company
on April 29th, 1933, has a double character, the character of being atonce a
concessionary contract between the Iranian Government and the Company and a
treaty between the two Governments. Itis further argued by the United Kingdom that
even if the settlement reached in 1933 only amounted to a tacit or an implied
agreement, it must be considered to be within the meaning of the term ‘treaties or
conventions’ contained in the Iranian Declaration.

The Court held (at 111-112) that it could not:
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accept the view that the contract signed between the Iranian Government and the
Anglo-Persian Oil Company has a double character. Itis nothing more than a
concessionary contract between a government and a foreign corporation...Under the
contract the Iranian Government cannot claim from the United Kingdom Government
any rights which it may claim from the Company, nor can it be called upon to perform
towards the United Kingdom Government any obligations which it is bound to perform
towards the Company. The document bearing the signatures of the representatives of
the Iranian Government and the Company has a single purpose: the purpose of
regulating the relations between that Government and the Company in regard to the
concession. It does not regulate in any way the relations between the two
Governments.

Itis clear from this passage that the Court was mindful not to confuse an agreement
between Iran and a British company with an agreement between Iran and the UK. The 1933
Convention was an agreement between Iran and the British company. Thus, insofar as
neither Iran nor the UK could have applied it to each other, it did not constitute a treaty
between the two States.

[ (1973) IC) 3 (The )

Iceland claimed the authority to extend its fishing zone unilaterally from twelve to fifty
nautical miles. It gave notice of its intention to the UK in 1971, but went ahead with
extending the zone despite the UK’s objection. This notice was in accordance with the
1961 agreement between Iceland and the UK to the effect that the former would not extend
its fishing zone without giving the latter at least six months’ notice. The 1961 agreement
was contained in an exchange of notes between the two countries, which also entitled the
two countries to confer jurisdiction on the Court if a dispute arose between the two. The UK
contended (at 6) that:

for the purposes of Article 36(1) of the Statute of the Court, the Exchange of Notes of
11 March, 1961, constitutes a treaty or convention in force, and a submission by both
parties to the jurisdiction of the Court in case of a dispute in relation to a claim by
Iceland to extend its fisheries jurisdiction beyond the limits agreed in that Exchange of
Notes.

On the question whether the Optional Protocol under Article 36(1) of the IC) Statute
constituted a treaty, the Court stated that ‘It should be observed at the outset that the
compromissory clause has a bilateral character’ (at 16). Thus, the Court regarded the
1961 exchange of notes between Iceland and the UK as constituting a treaty. (See the
Court’s statement at 17 et seq.)
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Care must be taken not to confuse the Court’s reasoning in Fisheries Jurisdiction, in which it
attached a treaty status to an Optional Clause, with that in Anglo-Iranian Oil Co., in which the
IC) rejected a similar declaration. In the latter case, the Court rejected the argument of the UK
because the contractin question was not between Iran and the UK, but between Iran and a
company. The Court stated that since the UK was not privy to the contract and could not be
requested to undertake obligations under it by Iran, it could not argue that the contract
created obligations between that country and Iran. The UK’'s argument in Anglo-Iranian Oil Co.
fell apart mainly because it attempted to create a double-character status for the contract such
that the contract would not only bind Iran and D’Arcy, but also Iran and the UK. The Court
confined itself to the fact that the issue at hand had to do with a contract between a company
and a State; the Court did not deny in that case that, under certain circumstances, ‘unilateral
declarations’ of a certain nature could constitute treaties.

In contrast, the Court’'s ratio in Fisheries Jurisdiction was different. Here, what was in question
was not particularly the issue of the Optional Clause, but the effect of a compromise clause
forming the very basis of the optional clauses between the UK and Iceland. The agreement as
to the circumstances of the optional clause was contained in the 1961 agreement, which was a
product of a bilateral negotiation between the two countries. Hence, while optional clauses may
have a unilateral character, the compromissory clause, which was the issue in this case, has a
bilateral character.

A compromissory clause is basically a dispute resolution arrangement, usually provided for in
international agreements between two or more parties, by which they refer disputes among
them to the ICJ. Compromissory clauses are not as popular nowadays, given that most treaties
now provide for their own dispute settlement mechanisms, which are often arbitrations.

thinking points

¢ |s there any difference between the approaches taken by the Courts in Qatar v.
Bahrain and the South West Africa Cases as to the status of communiqués and
mandates under international law?

e What is the rationale for the ICJ’s refusal to regard the agreement between Iran and
the British company D’Arcy as a treaty?

e In view of the Court’s decision in the Fisheries Jurisdiction Case, in what
circumstances may unilateral declarations constitute a treaty between parties?

3.3.2 Must all international agreements be registered to constitute treaties?

o (1962)

IC) 319 (The

See section 3.3.1 for the facts.
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South Africa contended that its mandate over Namibia did not constitute a treaty, since the
mandate was not registered in accordance with Article 18 of the Covenant of the League of
Nations. The Court rejected this argument on two grounds. Itis true that Article 18 states
‘No such treaty or international engagement shall be binding until so registered’.
Nonetheless, the Court stated that:

if the Mandate was ab initio null and void on the ground of non-registration it would
follow that the Respondent has not and has never had a legal title for its administration
of the territory of South West Africa; it would therefore be impossible for it to maintain
that it has had such a title up to the discovery of this ground of nullity.

However, Article 13 of the League Covenant provided only for registration of ‘every treaty
or international engagement entered into hereafter by any Member of the League’. The
Court noted that the word ‘hereafter’:

meant after 10 January 1920 when the Covenant took effect, whereas the Mandate for
South West Africa, as stated in the preamble of the instrument, had actually been
conferred on and accepted by the Union of South Africa more than seven months
earlier on 7-9 May 1919; and its terms had been provisionally agreed upon between
the Principal Allied and Associated Powers and the Mandatory, in August 1919.

The Court also considered the purpose for which registration is required. According to the
Court (at 332):

Article 18, designed to secure publicity and avoid secret treaties, could not apply in
the same way in respect of treaties to which the League of Nations itself was one of the
Parties as in respect of treaties concluded among individual Member States. The
Mandate for South West Africa, like all the other Mandates, is an international
instrument of an institutional character, to which the League of Nations, represented by
the Council, was itself a Party. Itis the implementation of an institution in which all the
Member States are interested as such. The procedure to give the necessary publicity
to the Mandates including the one under consideration was applied in view of their
special character, and in any event they were published in the Official Journal of the
League of Nations.

The Court accepts that a treaty can be invalidated on the ground of non-registration. However,
in the South West Africa Cases this consequence was avoided on several grounds. First, if the
treaty in question had been void from the start for non-registration, as South Africa claimed,
then that would mean that South Africa did not have any validity in relation to Namibia at all.
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Secondly, registration applied only to treaties adopted after the League Covenant. Thus, since
the South African mandate was adopted before the Covenant of the League, Article 13 did not
apply to it. But suppose that the South African mandate had been adopted after the Covenant:
would non-registration have invalidated the mandate?

In the previous extract, the Court answered this question by explaining that the reason
for requiring registration of treaties was to ensure publicity and avoid incidents of secret
treaties. The Court noted that since the concerned mandate involved the League of Nations as
a participant, non-registration (even if Article 13 did not save the mandate) would not have
been detrimental to its validity. In the Court’s view, the League’s participation in the mandate
meant that there would be adequate publicity (hence, no secrecy involved). In any case,
publicity for the treaty was achieved by its publication in the Official Journal of the League.
Again, the question that this reasoning raises is this: what if the League had not been involved
in this mandate and the South African mandate had not subsequently been published in the
League’s Official Journal?

(1994) IC] 112 (

The Court went on to clarify the precise effect of non-registration of treaties in this case, in
which it said that:

an international agreement or treaty that has not been registered with the Secretariat of
the United Nations may not, according to the provisions of Article 102 of the Charter, be
invoked by the parties before any organ of the United Nations. Non registration or late
registration, on the other hand, does not have any consequence for the
actual validity of the agreement, which remains no less binding upon the parties. The
Court therefore cannot infer from the fact that Qatar did not apply for registration of the
1990 Minutes until six months after they were signed that Qatar considered, in
December 1990, that those Minutes did not constitute an international agreement.
[Emphasis added]

The Court’'s statement accords with the provision of Article 102 of the UN Charter, which is to
the effect that:

1. Every treaty and every international agreement entered into by any Member of the
United Nations after the present Charter comes into force shall as soon as possible be
registered with the Secretariat and published by it.

2. No party to any such treaty or international agreement which has not been
registered in accordance with the provisions of paragraph 1 of this Article may invoke
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that treaty or agreement before any organ of the United Nations.

There are two effects of non-registration of treaties. First, such a treaty cannot be pleaded by
any UN member State before an organ of the United Nations. This means that UN member
States are free to plead the treaty either between themselves in a dispute not brought before a
UN organ or in any other respect. Secondly, non-registration of treaties has no effect
whatsoever between non-UN member States. In other words, the provision of Article 102 of the
UN Charter applies only to UN member States. Non-UN members are under no obligation to
register their treaties.

thinking points

e When must treaties be registered according to Article 102 of the UN Charter?
e What is the effect, if any, of non-registration of treaties under international law?

e | jst the grounds upon which, despite non-registration, the ICJ] held that the South
African mandate in Namibia was valid.

* Do you think that it makes sense to distinguish between treaties that consist only of
State parties and those that involve international organizations, such as the United
Nations, in determining the effect of non-registration?

3.3.3 The VCLT and oral treaties

From the previous discussion it might seem that there is no such thing as an oral treaty. The
concept of oral treaties would appear to be anomalous, given that a treaty is said to be such
mainly because it exists in written form and can be independently verified regardless of
statements from the parties to the agreement. As a matter of legal analysis, the idea of an oral
treaty seems to stem from the provision of Article 3 VCLT. That Article states that the non-
applicability of the VCLT to ‘international agreements not in written form’ shall not affect the
legal force of such agreements. Certainly, there are many international agreements that are not
in written form. An example is customary international law, which may be regarded as
consisting of international agreements, to the extent of its acceptance by States in their
practice and opinio juris (see Chapter 2).

The provision of Article 3 must thus be taken to refer to international agreements, such as
customs, which are not governed by the VCLT. After all, the Convention does not purport to

codify all international customs and other unwritten international agreements that were in
existence in 1969.

The phrase ‘international agreements’ appearing in Article 3 VCLT cannot be taken to mean

‘treaties’, but must mean other forms of agreement. It would be odd, to say the least, to state
that the 1969 VCLT recognizes oral treaties, even if it clearly does not govern such, or that

there can be oral treaties as such, for the obvious reasons stated previously.

3.3.4 The VCLT and customary international law
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The nature of the relationship between the VCLT and customary international law is extremely
important. The issue revolves around the two main tasks of the International Law Commission
(ILC), which drafted the VCLT, and which is responsible for the ‘codification’ and ‘development’
of international law.

In context, to ‘codify’ is to reduce existing customary rules and general international law to a
treaty obligation in a written form. To engage in the ‘progressive development of international
law’ is to track emerging rules and principles of international law, and reflect them in treaties.
The question that arises in respect of the VCLT is twofold: which of the Convention provisions
codify customary international law, and which provisions merely reflect a progressive
development of international law?

The answers to these questions are not always easy, because the Convention offers no
guidance. Yet answering this question is extremely importantin one principal respect. As stated
earlier, the VCLT applies to States that are parties to it, but since the Convention is not
retroactive, it does not apply to treaties concluded by such States before it entered into force
(Article 4 VCLT). However, the Convention may apply to States that are not parties to it, and to
treaties concluded before the Convention, if its provisions contain rules that reflect customary
international law.

The ICJ has applied the rules of the VCLT to non-parties where the rules codify customary
international law. Such rules include those on a fundamental change of circumstances (Article
62) and material breach (Article 60).

(1994) IC) 21 (The

Libya and Chad submitted a boundary dispute to the ICJ. The Court was confronted with the
interpretation of various treaties that concerned the case, but which were concluded prior
to the VCLT. On the applicability of the VCLT rules on the interpretation of treaties, the
Court held (at[41]) that:

The Court would recall that, in accordance with customary international law, reflected
in Article 31 of the 1969 Vienna Convention on the Law of Treaties, a treaty must be
interpreted in good faith in accordance with the ordinary meaning to be given to its
terms in their context and in the light of its object and purpose. Interpretation must be
based above all upon the text of the treaty. As a supplementary measure recourse
may be had to means of interpretation such as the preparatory work of the treaty and
the circumstances of its conclusion. [Emphasis added]

The Court would again follow this trend two years later.
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(p-81) @

(1996) IC) 803 (The

Iran filed a suit against the USA on 2 November 1992 in respect of a dispute (at 805):

aris[ing] out of the attack [on] and destruction of three offshore oil production
complexes, owned and operated for commercial purposes by the National Iranian Qil
Company, by several warships of the United States Navy on 19 October 1987 and 18
April 1988, respectively.

On the question of interpreting the 1955 Treaty of Amity, Economic Relations and Consular
Rights between the USA and Iran, which Iran alleged was breached by US actions, the Court
reiterated its statement in the Territorial Dispute Case (see earlier in this section) to the effect
that the VCLT rules of interpretation codified customary international rules on the matter, which
were applicable to the case.

The Court has also applied this principle to instances in which disputing States were not parties
to the VCLT.

° (1999) IC) 1045 (The )

In 1996, Botswana and Namibia submitted a dispute to the ICJ and asked the Court (at
1049):

to determine the boundary between Namibia and Botswana around Kasikili/Sedudu
Island on the basis of the Treaty of 1 July 1890 between Great Britain and Germany
respecting the spheres of influence of the two countries in Africa and the applicable
principles of international law.

Central to the case before the Court was the interpretation of the 1890 Treaty. Given that
neither Botswana nor Namibia was party to the VCLT, the Court could not automatically
apply the rules of that Convention relating to interpretation of treaty to the case.

Nevertheless, it was held (at 1059) that:

As regards the interpretation of that Treaty, the Court notes that neither Botswana nor
Namibia are parties to the Vienna Convention on the Law of Treaties of 23 May 1969,
but that both of them consider that Article 31 of the Vienna Convention is applicable
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inasmuch as it reflects customary international law.

See also Hungary v. Slovakia (1997) IC) Rep 7 (the Gabclikovo-Nagymaros Project Case) and
Indonesia v. Malaysia (2002) IC] Rep 625 (the Case concerning Sovereignty over Palau
Ligitan and Palau Sipadan).

Although all of the above cases relate to situations in which the Convention has codified some
customary international rules, there are other rules that are regarded as merely reflecting
progressive development and not codifying customary international law.

Key points

e The relationship between the VCLT and customary international law is important,
because it helps to determine when the Convention may apply to non-parties and to
treaties concluded prior to the Convention despite the non-retroactivity rule in Article 4.

e The VCLT and customary international law are linked by codification of
customary rules, while the former may also contain a reflection of progressive
developments.

3.3.5 Making a treaty (Articles 6-18 VCLT)

There are no hard-and-fast rules as to how, where, and when to make a treaty. Itis entirely up
to the negotiating States to decide the venue, time, and manner in which they want their
negotiation to take place. The VCLT does not deal with such issues, apparently in recognition
of the sovereign rights of States to decide such matters.

However, the Convention governs such issues as the capacity and authority to conclude a
treaty, the competence to sign a treaty on behalf of States, the modalities for expressing
consent to be bound by a treaty, and the ratification of treaties. These are issues dealt with
under the various provisions of Part I, Section 1 (Articles 6-18) of the VCLT. However, before
going any further it is important to distinguish briefly the various terms used to describe States
in this section.

A ‘negotiating State’ means a State that takes part in the drawing up and adoption of the text of
the treaty (Article 2(e)), whereas a ‘contracting State’ is a State that has consented to be
bound by a treaty, whether or not the treaty has entered into force (Article 2(f)). It is possible
that a State may take partin the negotiation of a treaty, but decide not to be bound by it.
Occasionally, a State that has taken part in the negotiation of a treaty and has signed up to be
bound by it may change its position before the treaty enters into force. The USA decided to
withdraw its signature to the Rome ICC Statute after having taken part in the negotiation and
having already consented to be bound by the treaty.

3.3.6 The authority to conclude a treaty
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Article 6 VCLT provides that ‘Every State possesses the capacity to conclude treaties’. Since
they are not human beings, States are usually represented by several hundreds, or even
thousands, of officials in their relations with one another.

Article 7(1) states that a person can represent a State only:

for the purpose of adopting or authenticating the text of a treaty or expressing the consent
to be bound by a treaty if (a) he produces appropriate full powers; or (b) it appears from
the practice of the States concerned or from other circumstances that their intention was to
consider that person as representing the State for such purposes and to dispense with full
powers.

Clearly, Article 7(1) recognizes two categories of person that might represent States: those
who have ‘full powers’, and those whom negotiating States generally regard as having the
competence to represent their State even though they do not have full powers.

Article 2(c) VCLT defines ‘full powers’ as:

a document emanating from the competent authority of a State designating a person or
persons to represent the State for negotiating, adopting or authenticating the text of a
treaty, for expressing the consent of the State to be bound by a treaty, or for
accomplishing any other act with respect to a treaty.

It is obvious from this provision that ‘full powers’ is a very important authority, since it applies to
everything—from negotiating a treaty to expressing the consent to be bound by it. Having said
that, full powers must be distinguished from ‘credentials’, which are no more than documents
submitted by a State in respect of the officials representing it at an international conference.
Such credentials authorize the State delegates only to adopt the text of the treaty and sign its
Final Act on behalf of the State (see Malgosia Fitzmaurice, ‘The practical working of the law of
treaties’ in Malcolm Evans (ed.), International Law (3rd edn, Oxford: Oxford University Press,
2010), p. 172).

However, apart from those who are exempted from providing full powers under Article
7(1), there is another class of State functionary that is not required to provide full powers
before they can attend to any of the previously listed functions on behalf of their States. These
are, according to Article 7(2)(a):

e heads of State and government, who can undertake all of the tasks listed under Article
2(c) VCLT;

¢ heads of diplomatic missions, under Article 7(2)(b), who can represent their States only to
the extent of adopting treaties between their States and the States to which they are
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accredited; and

e representatives accredited by States to an international conference or to an international
organization or one of its organs, for the purpose of adopting the text of a treaty in that
conference, organization, or organ (Article 7(2)(c)).

The principle that heads of State and government can represent their States without providing
full powers has been confirmed by the IC] in a few cases.

(1996) IC) 595 (

In this case Bosnia and Herzegovina claimed that Yugoslavia (Serbia and Montenegro)
violated some provisions of the Genocide Convention. In its objection to the admissibility of
the case by the Court, Yugoslavia contended (at 612-622), among other things, that the
application was inadmissible because ‘Mr. Alija Izetbegovi¢ was not serving as President of
the Republic...at the time at which he granted the authorization to initiate proceedings’ and
that authorization was granted in violation of certain rules of domestic law of fundamental
significance.

Yugoslavia likewise contended that Mr Izetbegovi¢ was not even acting legally at that time
as President.

On the question of the competence of the President to act on behalf of the State, it was
held that:

The Court does not, in order to rule on that objection, have to consider the provisions
of domestic law which were invoked in the course of the proceedings either in support
of or in opposition to that objection. According to international law, there is no doubt
that every Head of State is presumed to be able to act on behalf of the State in its
international relations.

The Court recently affirmed this principle.

(2002) IC) 303 (

In 1994, Cameroon brought an action against Nigeria concerning sovereignty over an
area, known as the ‘Bakassi Peninsula’, adjoining the two countries. One of the issues
before the Court was the validity of an agreement signed by the heads of State of
the two countries on 1 June 1975 at Maroua, Cameroon. Nigeria had argued that the
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Maroua agreement could not be regarded as binding because the agreement was never
approved by the Supreme Military Council, which was Nigeria’s highest governing body at
the relevant time.

It was held (at 265) that:

Heads of State...are considered as representing their State for the purpose of
performing all acts relating to the conclusion of a treaty.

3.3.7 Ex post facto authority to conclude a treaty (Article 8 VCLT)

Persons who have no authority under Article 7 to conclude a treaty on behalf of a State often
act as such. This does not divest the treaty of legal effect. According to Article 8 VCLT:

An Act relating to the conclusion of a treaty performed by a person who cannot be
considered under Article 7 as authorized to represent a State for that purpose is without
effect unless afterwards confirmed by that State.

Thus the effect of such an illegal act depends on whether or not the concerned State
subsequently confirms the act. A State may explicitly confirm the act (for example, by making a
formal declaration to that effect) or implicitly (for example, by further dealing with the document
as though itis a legitimate instrument). In either scenario, the State shall be deemed to have
authorized the illegal act ex post facto. However, if the State does not adopt the act, then the
treaty is without any legal effect on the State.

Key points

¢ Only those who possess full powers, or those who appear from the practice of the
concerned State and other circumstances to represent that State, may validly ratify a
treaty on behalf of the State.

e Heads of State are presumed to have the authority to deal with any aspects of treaties
on behalf of their countries.

e A State can validate the act of an authorized person to conclude a treaty on its
behalf. This is called ex post facto authority and is governed by Article 8 VCLT.

3.3.8 Adoption, consent, and entry into force (Articles 9-15 VCLT)

Adoption
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Procedurally, once a treaty has been concluded, its texts must be formally adopted. Adoption
of a treaty takes place, according to Article 9 VCLT, ‘by the consent of all the States
participating in its drawing up’ or, if the treaty is that of an international organization, then by a
two-thirds majority vote of all of its members, unless the same majority decides to apply a
different rule.

The adoption of a treaty does not necessarily mean that everyone accepts the adopted text as
the only authentic text. Treaties existin various languages and this is especially so for treaties
of international organizations such as the UN Charter. Thus Article 10 VCLT provides for the
establishment of the text of a treaty ‘as authentic and definitive’. Participating States may agree
on this during negotiation or at any time thereafter, although itis also possible to authenticate
the text of a treaty through the Final Act of a conference incorporating the text. For example,
Article 111 of the UN Charter specifically states that the Charter’'s authentic texts appear in five
languages: English; Chinese; French; Russian; and Spanish.

Consent

The consent to be bound by a treaty and its entry into force are two sides of the same coin.
However, before a treaty can enter into force, itis necessary that parties to it give their
consent to be bound by it. A treaty does not automatically bind a State simply because it signs
it, unless the treaty or State specifically says that it does. Consent to a treaty can be
expressed in several ways, depending on what the parties decide and what they write down in
the treaty as guidelines. The most common forms of consent to treaties include signature,
ratification, accession, and exchange of instruments.

According to Article 12(1), a State may be bound by a treaty upon its representative signing
that treaty if:

(a) the treaty so provides;

(b) the negotiating States agree that signature should have that effect; and

(c) that is the intention of States, as disclosed by their representatives in the exercise of
their full power during negotiation.

Where any of the above modes applies, a signature is deemed to have been appended to a
treaty once the representatives initialize the treaty, or there has been a referendum that the
treaty shall be so signed (Article 13 VCLT). Often, a treaty may simply provide that it becomes
binding on States once the treaty has been exchanged between the State parties. This mode
can be established by the treaty itself providing for it or by the parties otherwise agreeing that
this is the mode that they prefer (Article 13 VCLT).

Article 14 VCLT provides that a treaty can become binding through ratification either because:

(a) the treaty so stipulates;

(b) parties otherwise agree;

(c) the representatives of States sign the treaty, but subject to ratification; or

(d) the concerned State intends to sign a treaty, but subject to ratification disclosed on
the full powers of its representatives.

Ratification is a process whereby a State, which has already signed a treaty, ultimately accepts
to be bound by it. Ratification provides an interlude between the signing of a treaty and the
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expression of an intention to be bound by it. During this Iull, new facts may have emerged
since a State signed the treaty, or the State may become aware of facts previously unknown to
it that have serious implications for its being bound by the treaty.

A good example of the use of ratification can be seen in the controversy that trailed the
Intermediate-Range Nuclear Forces (INF) Treaty, signed by the USA in 1988. Although
already adopted by the Senate Foreign Relations Committee, the treaty faced serious
problems when it was laid before the US Senate for ratification due to the lack of agreement
over terms used in the treaty, such as the meaning of ‘weapons’, and also because of
concerns about its potential impact on future military developments in the USA.

In practice, what constitutes ratification is a matter of great variation among States. In
the UK, there is no formal requirement for ratification, since treaties are usually concluded by
the Crown. Nevertheless, treaties concluded by the Crown may be placed before the
Parliament for up to twenty-one days for inspection and information under the so-called
‘Ponsonby Rule’, a twentieth-century rule proposed by Mr Arthur Ponsonby, then Under-
Secretary of State for Foreign Affairs in Labour’s first government.

The Ponsonby Rule was originally intended to afford anyone the opportunity to raise concerns
and request clarifications in respect of a treaty already signed, prior to its ratification by the
Parliament. However, due to considerations that ratification would be an expensive and
laborious process for Parliament, it was never put into practice. The Rule thus became a mere
constitutional convention that serves little purpose, since the treaty being inspected would
have been signed by the government and, given that there is no ratification necessary, would
already have entered into force in the UK before being inspected.

It should be noted that the Constitutional Reform and Governance Act 2010 (Ratification of
Treaties) has effected certain changes to the Ponsonby Rule. This Act ‘gives legal effectto a
vote against ratification in the Commons or Lords. It prevents the Government from moving
immediately to ratify a treaty if either House votes against ratification.” The full extent of the
changes brought by the Act can be found in Part 2 of the Act. In the USA, a treaty concluded
on behalf of the government must be passed by at least a two-thirds majority of the Senate. But
the US President can also make ‘executive agreements’, which are binding international
agreements and which do not require approval by any other organ of the US government.

thinking points

e In what manner may consent be given to a treaty?

e What is the purpose of a treaty already signed by the UK being presented to
Parliament under the ‘Ponsonby Rule’?
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The relationship between signature and ratification as modes of consent

Signing and ratifying a treaty are two different things, but they often mingle. Generally
speaking, when States intend to subject a treaty to ratification after signing it, they will
expressly say so, except if the treaty provides for ratification. However, this is not always the
case, because situations do arise in which one State, having signed a treaty, genuinely or
disingenuously believes that it has indicated its intention to subject the treaty to ratification.

(2002) IC) 303

)

The IC) had to deal with this issue in Cameroon v. Nigeria, in which Nigeria argued that the
Maroua agreement, signed by the Nigerian and Cameroonian heads of State in 1975, was
not a binding instrument because it was never ratified by the Nigerian government as
required by the country’s constitution.

As a matter of law, this argument is weak. Article 46 VCLT provides that:

[a] State may not invoke the fact that its consent to be bound by a treaty has been
expressed in violation of a provision of its internal law regarding competence to
conclude treaties as invalidating its consent unless that violation was manifest and
concerned a rule of its internal law of fundamental importance.

Clearly, this provision negates Nigeria’'s argument, since itis a matter of internal law for the
head of State to comply with the country’s constitution, unless the act of such head of
State or other official constitutes a manifest violation of the country’s law of fundamental
importance. Nigeria also argued that the provision of Article 46, which prevents States from
relying on violations of their internal laws regarding the competence to conclude a treaty,
allows such a plea where the violation complained about was ‘manifest and concerned a
rule of internal law of fundamental importance’. According to Article 46(2):

[a] violation is manifest if it would be objectively evident to any State conducting itself
in the matter in accordance with normal practice and in good faith.

Thus, as far as Nigeria was concerned, the violation committed by its head of State in
signing the Maroua agreement was manifest and fundamental, and Cameroon should have
seen this clearly from a series of events. Hence, Nigeria argued (at [258]) that:

Cameroon, according to an objective test based upon the provisions of the Vienna
Convention, either knew or, conducting itself in a normally prudent manner, should
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have known that the Head of State of Nigeria did not have the authority to make legally
binding commitments without referring back to the Nigerian Government—at that time
the Supreme Military Council—and that it should therefore have been ‘objectively
evident’ to Cameroon, within the meaning of Article 46, paragraph 2, of the Vienna
Convention on the Law of Treaties that the Head of State of Nigeria did not have
unrestricted authority.

The Court accepted that, indeed, where a violation is manifest and fundamental, then a
State can plead its internal law in respect of authority to conclude treaties on its behalf.
The Court then reviewed the various circumstances that Nigeria claimed ought to have
demonstrated to Cameroon (or ought to have put the latter on notice) that Nigeria’s head of
State did not have the authority to conclude the treaty on its behalf. The Court rejected the
evidence provided by Nigeria to show that there was sufficient communication to
Cameroon. The Court said (at [265]) that:

a limitation of a Head of State’s capacity in this respectis not manifest in the sense of
Article 46, paragraph 2, unless at least properly publicized. This is particularly so
because Heads of State belong to the group of persons who, in accordance with Article
7, paragraph 2, of the Convention ‘[i]n virtue of their functions and without having to
produce full powers’ are considered as representing their State.

The Court ruled (at [266]) that:

there is no general legal obligation for States to keep themselves informed of legislative
and constitutional developments in other States which are or may become important for
the international relations of these States.

The process of ratification is therefore based on the domestic law of a State, and the onus is on
that State to ensure that the process is duly followed, especially where such requirement is not
expressly stated to the other contracting party, which is not expected to be versed in the
domestic law of another State.

Accession

A State that did not take part in the negotiation of a treaty may become party to it through
accession. Accession, which is also known as ‘adherence’ and ‘adhesion’, is possible where a
treaty explicitly provides for such or, absent that, if parties to the treaty agree to such.
Regardless of how it is achieved, once a State accedes to a treaty the effectis as if the State
has, in fact, taken partin its negotiation and has ratified the treaty. Despite the distinction
between the various modes of consenting to treaties, the reality of international relations often
makes demarcation impossible. The practice has become quite common, especially with the
United Nations and other major international organizations, of opening up treaties for signing,

Page 25 of 54




The law of treaties

ratification, or accession, all at the same time. Obviously, this may give the impression that
these are identical processes but, as we have seen previously, nothing could be further from
the truth.

Entry into force

The manner and date on which a treaty will enter into force depend on what is stated in the
treaty or otherwise agreed by the State parties. In practice, it is normal for a treaty to specify a
particular date upon which it will enter into force. In most bilateral treaties, entry into force
occurs upon the signing or ratification of the treaty.

However, it is also often the case that a treaty will stipulate the happening of an event as the
relevant date upon which it enters into force. This mode is commonly used in the case of
multilateral treaties. Given the huge number of States usually involved in multilateral treaties—
for example, treaties of international organizations such as the UN—it is impractical to stipulate
ratification or signature of all member States as the relevant date. Several States that
participate in the negotiation of multilateral treaties may not immediately ratify them—or may
not even ratify them at all—making it extremely difficult to achieve a consensus date on which
all States will have achieved ratification. The usual practice in this case is for the treaty to
provide that it will enter into force once a given number of States have ratified it. The Rome ICC
Statute, which was signed in 1998, for example, entered into force on 1 July 2002 upon the
ratification of sixty State parties.

thinking points

e How would you distinguish between ‘signing’ and ‘ratifying’ a treaty, and what is
the importance of this distinction?

e What are ‘full powers’ and why are they important?

e Under what circumstance(s) may a State plead violation of its internal laws
regarding the authority to conclude a treaty on its behalf?

e What are the modes for consenting to a treaty?

3.4 Procedural obligations of treaties

Every party to a treaty accepts two types of obligation under the treaty: the substantive
obligations and the procedural obligations. The substantive obligations are embodied in the
various provisions of the treaty dealing with the essential issues that the treaty covers. For
example, a substantive obligation of the UN Charter is that UN member States will not threaten
or use force against one another in their international relations (Article 2(4)). This is substantive
because itis of essence to the objectives of the treaty.

The VCLT does not deal with substantive treaty obligations since these are matters peculiar to
individual treaties. The only exception to this is jus cogens, which are otherwise known as

peremptory norms of international law. Although these constitute a substantive obligation, their
status is of such fundamental importance to all treaties as to exclude them, by virtue of Article
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53 VCLT, from the whims of individual treaties.

The VCLT deals with procedural treaty obligations, which are obligations relating to practice
and procedure. These obligations in the VCLT include those that govern how to interpret,
modify, reserve, invalidate, and terminate treaties. They are obligations that generically apply
to all treaties regardless of type.

3.5 The reservation of treaties
3.5.1 The general rule and rationale

A State may acceptto be bound by a treaty, but not by all of its provisions. In practice, what
States will often do, if they do not accept certain obligations of a treaty although they accept
others, is to enter ‘reservations’ when they accept a treaty. Itis ‘turning a prix fixe menu a la
carte’ (Edward T. Swaine, ‘Reserving’ (2006) 31(2) Yale JIL 357).

Article 2 VCLT defines a ‘reservation’ as:

a unilateral statement, however phrased or named, made by a State, when signing,
ratifying, accepting, approving or acceding to a treaty, where it purports to exclude or
modify the legal effect of certain provisions of the treaty in their application to that State.

Article 19(1) of the Convention determines the types of reservation that States might formulate
thus:

a State may, when ratifying, acceding, approving or acceding to a treaty, formulate a
reservation unless:

(a) the reservation is prohibited by the treaty;

(b) the treaty provides that only specified reservations, which do not include the
reservations in question, may be made; or

(c) in cases not falling under sub-paragraphs (a) and (b), the reservation is
incompatible with the object and purpose of the treaty.

This provision shows that a State may not formulate three types of reservation: reservations
prohibited by the treaty itself; reservations not envisaged by the treaty; and reservations that,
although do not fall into the above categories, are nonetheless incompatible with the object
and purpose of the treaty. Examples of prohibited reservations are rare, but are provided in
Article 1 of the League of Nations Covenant, Article 120 of the Rome ICC Statute, and Article
26(1) of the Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes and their Disposal.
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Article 19(1)(a) cases are straightforward, since that provision of the VCLT expressly
prohibits reservations—but two complications can arise from its application. First, far from being
explicit, some prohibitions falling under that article may be ambiguous. For example, paragraph
14 of the Final Act of the 1961 Geneva Conference, which adopted the European Convention
on International Commercial Arbitration, states that:

the delegations taking part in the negotiation of the Convention...declare that their
respective countries do not intend to make any reservations to the Convention.

Aside from this prohibition not being categorical, the declaration by which State parties
manifested the intention was made in an instrument separate from the treaty. As Professor Alain
Pellet observed (UN Doc. A/CN.4/558, 1 June 2005, para. 28):

in a case of this type, it could seem that reservations are not strictly speaking prohibited,
but that if a State formulates a reservation, the other Parties must, logically, object to it.

Secondly, the prohibition under Article 19(a) may be partial, and may simply relate to some of
the provisions of the treaty and not to the whole treaty itself. Although this is rare, examples
include clauses listing the provisions of the treaty to which reservations are not permitted.
Article 42 of the 1951 Convention Relating to the Status of Refugees and Article 26 of the 1972
International Convention for Safe Containers of the International Maritime Organization are
examples of partial prohibition of reservations.

Article 19(b) is the converse of Article 19(a) in that it permits reservations to be formulated only
if the treaty expressly specifies such reservations. In a way, this seems to duplicate Article
19(a) since, by explicitly specifying what reservations can be formulated, Article 19(b) seems
implicitly to prohibit other reservations. Examples of treaties specifying provisions that can be
reserved, pursuant to Article 19(b), include Article 12 of the 1958 Geneva Convention on the
Continental Shelf, which states that:

at the time of signature, ratification or accession, any State may make reservations to
Articles of the Convention other than to Articles 1 to 3 inclusive.

Although this treaty does not specify what reservations can be formulated against the three
Articles, it did specify which Articles can be reserved against.

A better example of cases falling under Article 19(b) are the instances in which a treaty
actually specifies the reservations that can be formulated. Article 39 of the General Act of
Arbitration provides a significant example:
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1. ...a Party, in acceding to the present General Act, may make his acceptance
conditional upon the reservations exhaustively enumerated in the following
paragraph. These reservations must be indicated at the time of accession.
2. These reservations may be such as to exclude from the procedure described in
the present Act:
(a) Disputes arising out of facts prior to the accession either of the Party making
the reservation or of any other Party with whom the said party may have a
dispute;
(b) Disputes concerning questions which by international law are solely within
the domestic jurisdiction of States;
(c) Disputes concerning particular cases or clearly specified subject matters,
such as territorial status, or disputes falling within clearly defined categories.

() (1978) IC) 28 (The )

In this case, the IC] stated (at [55]) that:

When a multilateral treaty thus provides in advance for the making only of particular,
designated categories of reservations, there is clearly a high probability, if not an
actual presumption, that reservations made in terms used in the treaty are intended to
relate to the corresponding categories in the treaty.

Since Article 19(1)(c) deals with the wider issue of incompatibility of reservations, we will deal
with it later.

Reservations may be used to reject, modify, or amend treaty obligations unilaterally, in the
sense that they are often made by individual States without input from others. The need for
reservation can arise where a State disagrees on the meaning of specific words or terms
contained in a treaty. Itis practically impossible to expect several States (sometimes more than
100), which are parties to a multilateral treaty, to negotiate every definition, legal term, word, or
phrase in the treaty until consensus is achieved. Consensus of this nature may never be
achieved in multilateral treaties, hence the usefulness of reservations. The USA reserved
against the 1989 UN Convention on the Rights of the Child (CRC) on the basis that it disagreed
with the legal definition of a ‘child” under the Convention.

Reservations might also be warranted when certain treaty obligations are irreconcilable with a
State’s religious or cultural principles and practices, as is often common with States that
officially endorse particular religions. An example is the 1979 UN Convention on the Elimination
of Discrimination against Women (CEDAW). Many Islamic States reserved against some
provisions of this treaty because their substantive obligations are incompatible with Islamic
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doctrines and practices, such as in matters relating to women and inheritance.

Reservation is mainly a feature of multilateral treaties. There is usually no reservation in
bilateral treaties, because if a disagreement arises in the negotiation of a bilateral treaty, the
two States involved will be expected to negotiate the divisive terms until a compromise is
reached. A reservation by one of the two State parties to a bilateral treaty would effectively
render the treaty unadoptable. Since the agreement of the two States is essential to conclude a
bilateral treaty, a reservation by one or both States would render the obligation in question
unenforceable.

Key points

e A State can formulate its own reservations, exceptin cases in which a treaty prohibits
reservations, specifies the types of reservation permitted under that treaty, or in which
the reservation is incompatible with the object and purpose of that treaty.

e Reservations are normally used in multilateral treaties, but not in bilateral treaties.

3.5.2 The principles guiding reservation

International law has three approaches to regulating States’ relations to reservations:

e the reservation could be rejected if not endorsed by all parties (the absolute integrity
approach);

e it could be accepted to bind only those that accept it (the universality approach); or

e it could be rejected if found to be incompatible with the object of the treaty (the
consistency test).

When a State enters a reservation, three questions may arise. First, what is the effect of that
reservation on States that have not made the same reservation? Secondly, what is the effect of
the reservation as between the reserving State and the States that object to it? Finally, what s
the effect of the reservation between the reserving State and others that make different
reservations under the treaty? International law deals with these questions through the above-
named three approaches.

The absolute integrity approach

‘Absolute integrity’ is the classical approach to reservations, under which once a State makes
a reservation, all other State parties to the concerned treaty must accept that reservation,
otherwise the reserving State ceases to be a party to that treaty. The absolute integrity
approach is based on the consideration that, in order to protect the integrity of a treaty, itis
important that all State parties must have exactly the same obligations under the treaty. This
approach was dominant during the League of Nations years, although there was a general
inconsistency in State practice during this time. The League Secretariat and, subsequently, the
UN Secretary-General—who is the depository of treaties—embraced the absolute integrity
approach.
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The universality approach

Despite general inconsistency of State practice as per the effect of reservations during the
League era, members of the Pan American Union (PAU) adopted a different approach from that
followed by the League. The PAU’s rather flexible approach emphasized involving as many
States as possible in a treaty. Thus, whenever a State made a reservation that was rejected by
others, the PAU did not exclude such a reserving State, as is the case under the ‘absolute
integrity’ approach; rather, the treaty would be made applicable as between the reserving
State and those that did not object to the reservation. A universal participation of States in
treaties was therefore prioritized above the integrity of treaty obligations. The common
consequence of the ‘universality’ approach was that States were allowed to pick and choose
what obligations they accepted or rejected, while remaining parties to treaties even
after they had made substantial reservations.

The compatibility test

The third approach was borne out of the controversy that trailed the adoption of the
Convention on the Prevention and Punishment of the Crime of Genocide (the Genocide
Convention) by the UN General Assembly in 1948. The Genocide Convention contains no
provision permitting or prohibiting reservations, therefore making Article 19(a) and (b) VCLT
inapplicable to its provisions (see earlier).

Many States capitalized on the silence of the Genocide Convention in this regard and reserved
widely against it. This alarmed the General Assembly, which then requested the opinion of the
IC) (being the principal judicial organ of the United Nations) on the matter. Specifically, the ICJ
was asked whether a State that has made a reservation to a treaty can be party to that treaty,
and if the affirmative were the case, what the effect of such reservations would be on States
that accepted or rejected the reservation.

(1951) ICJ 15

In its judgment, the IC] held (at 29) that:

a State which has made and maintained a reservation which has been objected to by
one or more of the parties to the Convention but not by others, can be regarded as
being a party to the Convention if the reservation is compatible with the object and
purpose of the Convention; otherwise, that State cannot be regarded as being a party
to the Convention. [Emphasis added]

The Court obviously followed the PAU’s flexible approach, which encouraged universal
participation in treaties. However, two points must be noted in the Court’'s judgment: a
reserving State will be regarded as party to the treaty only if some, and not all, other
parties object (just as with the PAU practice), and if the reservation itself is compatible with
the object of the treaty—a condition that was not present in the PAU practice. As the Court
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said (at 30):

if a party to the Convention objects to a reservation which it considers to be
incompatible with the object and purpose of the Convention, it can in fact consider that
the reserving State is not a party to the Convention...[but] if, on the other hand, a party
accepts the reservation as being compatible with the object and purpose of the
Convention, it can in fact consider that the reserving State is a party to the
Convention...

As Professor Waldock stated in the ‘Fourth Report on the Law of Treaties’ (1962) 2 YBILC 3, 65—
66, the ‘compatibility’ testis the least objectionable solution, although it is by no means ideal.
The compatibility test is by far the most subjective approach, since itis not always easy to tell
which reservation is or is not compatible with a treaty, except where the treaty is clear on such
issues. For example, some treaties do not permit reservations because the obligations that they
contain are so fundamental as to be endangered by any reservation whatsoever. Examples of
these include the UN Charter and the ICC Statute. There are instances, however, in which
treaties may not prohibit reservations, but it would appear that certain reservations are
incompatible with the obligations that they embody. The International Covenant on Civil and
Political Rights (ICCPR) is one such treaty. The silence of the Covenant, as well as its First

Optional Protocol, on reservations has led several States to reserve against some of its
provisions; in some cases, these provisions contain very fundamental obligations.

In its general comment on the effect of reservations made to the ICCPR (UN Doc.
CCPR/C/21/Rev.1/Add.6, General Comment No. 24, para. 7, 4 November 1994), the UN Human
Rights Committee stated that:

In an instrument which articulates very many civil and political rights, each of the many
Articles, and indeed their interplay, secures the objectives of the Covenant. The object
and purpose of the Covenantis to create legally binding standards for human rights by
defining certain civil and political rights and placing them in a framework of obligations
which are legally binding for those States which ratify; and to provide efficacious
supervisory machinery for the obligations undertaken.

The thrust of this statement is that one may not always identify a specific provision of a treaty
that embodies its object and purpose. In treaties that are concerned with establishing
‘standards’, such as the ICCPR, the object and purpose is often embedded in the entire
provisions of the treaty, so that each provision is an integral part of the whole and the soul of
the treaty inheres crucially in the interplay of all of its provisions.

Notwithstanding this poignant observation, the Human Rights Committee did identify that:

Reservations that offend peremptory norms would not be compatible with the object and
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purpose of the Covenant...provisions in the Covenant that represent customary
international law...when they have the character of peremptory norms may not be the
subject of reservations. Accordingly, a State may not reserve the right to engage in
slavery, to torture, to subject persons to cruel, inhuman or degrading treatment or
punishment, to arbitrarily deprive persons of their lives, to arbitrarily arrest and detain
persons, to deny freedom of thought, conscience and religion, to presume a person
guilty unless he proves his innocence, to execute pregnant women or children, to permit
the advocacy of national, racial or religious hatred, to deny to persons of marriageable
age the right to marry, or to deny to minorities the right to enjoy their own culture,
profess their own religion, or use their own language.

The ILC initially rejected the compatibility test in 1951 on the basis that it was too subjective to
serve as a useful guide. Instead, it opted for the absolute integrity test, so that every single
member of a treaty must accept a reservation for such reservation to be effective. The ILC
objection was overturned in 1952, when the UN General Assembly instructed the UN Secretary-
General to defer to the ICJ’s opinion in the Genocide Convention: after all, the Court is the
principal judicial organ of the UN and it does not bode well for its decisions to be ignored or
undermined by other UN organs. The ILC implemented this directive in 1962.

As noted earlier, the compatibility test has now been endorsed by Article 19(c) VCLT.

thinking points

e Explain the different approaches of international law to the effects of reservation on
treaty obligations.

e What is the merit of the approach adopted by the PAU and how does this approach
differ from that followed by the ICJ in the Reservations to the Genocide Convention
Advisory Opinion?

e What is the effect of reservation against (a) parties that have not made any
reservation all, (b) parties that make different reservations, and (c) parties that object
totally to the reservation?

3.5.3 The consequences of incompatible reservations

A very important question is: what happens once a tribunal determines that a reservation is
incompatible with a treaty? Does that reservation contaminate the obligation or position of the
reserving party in respect of the whole treaty or only in part, or do the reservation and the
unreserved parts of the treaty coexist harmoniously so that their waters run side by side
without ever mingling?

. 10328/83 (1988) 10 EHRR 466
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Marlene Belilos, a Swiss national, brought an action before the European Court of Human
Rights (ECtHR). The facts arose from a public demonstration that took place in Lausanne on
4 April 1981. Belilos, who was a student at that time, was indicted by the Lausanne Police
Board for having taken part in an unauthorized demonstration and was issued a fine, in her
absence, of 200 Swiss francs (CHF). She appealed against this decision and claimed, inter
alia, that the decision was incompatible with Article 6 of the European Convention on
Human Rights (ECHR), which enshrines the right to a hearing by an independent and
impartial tribunal established by law, and that the reservations made when Switzerland
acceded to the Convention did not allow an administrative authority, where it was an
agency of the executive that was judge in its own cause, to determine a criminal charge.
Switzerland had formulated two reservations and two interpretative declarations when
ratifying the Convention, and the particular declaration in question, which Belilos
complained was breached, states that:

the Swiss Federal Council considers that the guarantee of fair trial in Art. 6, paragraph 1
(art. 6-1), of the Convention, in the determination of...any criminal charge against the
person in question is intended solely to ensure ultimate control by the judiciary over
the acts or decisions of the public authorities relating to...the determination of such a
charge.

The bone of contention was the impact of this declaration on Article 64 ECHR, which
prohibits reservations of a general character.

It was held (at [60]) that:

the declaration in question does not satisfy two of the requirements of Article 64 ...of
the Convention, with the result that it must be held to be invalid. At the same time, itis
beyond doubt that Switzerland is, and regards itself as, bound by the Convention
irrespective of the validity of the declaration.

Clearly, the European Court treated the incompatible reservation as severable from the
ECHR, with the consequence that Switzerland remained bound by the Treaty.

() . 15318/89 (1995) 20 EHRR 99

The applicant was a Cypriot national who complained that Turkish forces prevented her
from enjoying her property located in Kyrenia, Northern Cyprus, which was under Turkish
occupation. In relation to this, Loizidou participated in a protest march organized by Greek
Cypriot women to encourage Greek Cypriot refugees to return home. The applicant was
arrested by the Turkish police and was detained for ten hours, prompting her complaint
that her rights were violated. The main issue before the ECtHR was to determine the validity
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of a reservation formulated by Turkey in accepting the ECHR.

On 22 January 1990, Turkey formulated the following reservation pursuant to
Article 46 of the European Convention:

The Government of the Republic of Turkey acting in accordance with Article 46 ...of the
European Convention for the Protection of Human Rights and Fundamental Freedoms,
hereby recognises as compulsory ipso facto and without special agreement the
jurisdiction of the European Court of Human Rights in all matters concerning the
interpretation and application of the Convention which relate to the exercise of
jurisdiction within the meaning of Article 1 ...of the Convention, performed within the
boundaries of the national territory of the Republic of Turkey...

By this reservation, Turkey had purported to limit the jurisdiction of the ECtHR to matters
occurring within Turkey. The facts of the incidence in the present case happened in
Turkish overseas territory.

Turkey argued that the ECtHR lacked competence to consider the merits of the case on the
grounds that the matters complained of did not fall within Turkish jurisdiction, but within that
of the Turkish Republic of Northern Cyprus (TRNC). It also argued that it was entirely
consistent with international law practice that its reservation excluded the Court from
dealing with matters occurring outside Turkey.

The Court considered the object and purpose of the ECHR, and held (at[77]-[79]) that:

in the Court’s view, the existence of such a restrictive clause governing reservations
suggests that States could not qualify their acceptance of the optional clauses thereby
effectively excluding areas of their law and practice within their ‘jurisdiction’ from
supervision by the Convention institutions. The inequality between Contracting States
which the permissibility of such qualified acceptances might create would, moreover,
run counter to the aim, as expressed in the Preamble to the Convention, to achieve
greater unity in the maintenance and further realisation of human rights...

This reveals the intention of the European institutions to encourage a uniform applicability
of rules to State parties, particularly relating to the maintenance of human rights.
Consequently, the ECtHR declared that:

taking into consideration the character of the Convention, the ordinary meaning of
Articles 25 and 46 ...in their context and in the light of their object and purpose and the
practice of Contracting Parties, the Court concludes that the restrictions ratione loci
attached to Turkey’s Article 25 and Article 46 ...declarations are invalid.
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Thus, as with Belilos, the Court rejected the incompatible reservation as invalid and hence
severable from the acceptance of the Convention by the concerned State.

These cases indicate that some courts regard the effect of offensive reservations as severable
from a treaty, and not affecting the validity of the treaty. However, the approach of the
International Court of Justice (ICJ) has not been as clear-cut.

(1957) IC) 19 (The )

France, which had accepted the IC]’s jurisdiction but with the reservation that the Court
could not try any matter falling within its domestic jurisdiction, brought an action against
Norway. Although Norway had made no such reservation to its own acceptance of the
Court's jurisdiction, it had invoked the French reservation on the basis of reciprocity.

The Court held that since the French reservation precluded the Court from trying
the matter, then it could not entertain the French action against Norway since Norway’s
invocation of the French reservation would be deemed to have reserved against the
Court's jurisdiction by virtue of reciprocity (see pp. 23-24).

It should be noted that the Court did not pronounce directly on the validity of the
reservation made by France unlike the European Courts discussed previously. Since
neither France nor Norway challenged the validity of that reservation, the Court seemed to
acceptitas valid. However, the Court noted, ‘the French Declaration accepted the Court’s
jurisdiction [although] within narrower limits than the Norwegian’s Declaration’ (see p. 23).
Thus, the Court accepted both the French Declaration and its reservations as valid.

Several IC] judges in this case accepted that the Court had no jurisdiction but rejected its
basing its decision on the French reservation. (See Judges Quintana at 28 and Badawi at
29-33.) Judges Lauterpacht (at 35-36), Basdevant (at 78), and Read (at 86), also rejected
the Court’s rationale holding, in effect, that the reservation was invalid. Judge Lauterpacht
in particular held that the French reservation was not only invalid, but its effect was to
render the entire French Declaration accepting the Court’s jurisdiction null and void so that
in effect France had actually not accepted the Court’s jurisdiction (at 57-59).

(1957) IC) 105 (The

The USA, which had made a reservation precluding the Court from trying cases falling
under its domestic jurisdiction, was sued by Switzerland. The USA invoked the reservation
but the Court, once again, did not consider the effect of the reservation but confirmed, on
other grounds, that it had prima facie jurisdiction in the case.

Judge Lauterpacht once again affirmed the position he expressed in the Norwegian Loan
Case. He concluded that the reservation formed an essential part of the Declaration to
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accept the Court's jurisdiction and therefore cannot be separated fromit so as to leave the
remaining part of the Declaration valid. Thus, the reservation contaminated the whole
declaration rendering it null and void.

While some courts treat incompatible reservations as severable so that the reserving party
is still bound by the treaty, some, like the IC], believe such reservations render the entire
treaty null and void.

3.5.4 The acceptance of, and objection to, reservations

Having considered the principles guiding reservations, mainly in terms of the relations between
a reserving State and the treaty itself, we now turn to discuss the wider implications of
reservations. The issues here include matters such as situations in which reservations are
authorized by a treaty, the position when the object and purpose of a treaty necessitates
acceptance of reservations by all parties, and the situation in which reservations are made
against provisions of constituent treaties of organizations. The provisions of Article 20(1)-(5)
VCLT deal with these situations—although some provisions are more apt and exact than others.

Expressly authorized reservations

With regard to a reservation that is expressly authorized by a treaty, Article 20(1) states that
such a reservation ‘does not require any subsequent acceptance by other parties unless the
treaty so provides’. However, according to Article 20(2):

when it appears from the limited humber of the negotiating States and the object and
purpose of a treaty that the application of the treaty in its entirety between all the parties is
an essential condition of the consent of each one to be bound by the treaty, a reservation
requires acceptance by all the parties.

From this provision, itis clear that where the object and purpose of a treaty, in addition to the
limited number of parties that negotiate it, clearly indicate that the application of the treaty in its
entirety to all members is an essential condition of the consent of each State to be bound by
the treaty, then a reservation requires acceptance by all parties to the treaty.

There are two points worth mentioning in light of the provisions of Article 20(2). First, the State
parties to the treaty in question should be limited, which gives the impression that the treaties
concerned here are exclusive. These could include disarmament treaties, such as the 1995
Treaty on Non-Proliferation of Nuclear Weapons (NPT). Secondly, application of the treaty
obligations to all members is crucial to achieving the object and purpose of the treaty.
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Reservations against constituent treaties

Article 20(3) is equally straightforward:

When a treaty is a constituent instrument of an international organization and unless it
otherwise provides, a reservation requires the acceptance of the competent organ of that
organization.

Here, a reservation to a constituent treaty of an organization must be accepted by all of the
competent organs of that organization.

Situations outside Article 20(2) and (3)

Article 20(4) VCLT governs the relations of other State parties to the reservations made by
some parties to that treaty. According to this provision:

In cases not falling under the preceding paragraphs and unless the treaty otherwise
provides:

(a) acceptance by another contracting State of a reservation constitutes the
reserving State a party to the treaty in relation to that other State if or when the treaty
is in force for those States;

(b) an objection by another contracting State to a reservation does not preclude the
entry into force of a treaty as between the objecting and reserving State unless a
contrary intention is definitely expressed by the objecting State;

(c) an act expressing a State’s consent to be bound by the treaty and containing a
reservation is effective as soon as at least one other contacting State has accepted
the reservation.

Under Article 20(4)(a), if a State party accepts a reservation made by another State party, that
acceptance means that the reserving State is party to the treaty with respect to the accepting
State(s), unless the contrary is intended. Under Article 20(4)(b), if a State objects to the
reservation, that objection has no effect on the operation of the treaty regarding the reserving
and objecting States, except if the objecting State specifically refuses that the treaty binds it
vis-a-vis the reserving State, in which case the treaty will be in force between the objecting
State and other parties to the treaty except the reserving State. Therefore, under Article 20(4)
(b), the fact that the objecting State does not want the treaty to be in force between it and the
reserving State cannot be implied from its objection; that consequence has to be specifically
stated by the objecting State.

Article 20(4)(c) deals with the time at which acceptance by one State of another’s reservation
to a treaty enjoining both of them comes into effect.
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thinking points

e What is the impact of accepting a reservation on parties to the treaty?

e What is the impact of rejecting a reservation on the relationship between the
reserving and objecting parties vis-a-vis the treaty?

3.5.5 The effects of reservation and objections vis-a-vis treaty obligations

What are the effects of reservations and objections to reservations in relation to the other
obligations contained in the treaty?

Article 21(1) VCLT states that:

A reservation established with regard to another party in accordance with Articles 19, 20,
and 23:

(a) modifies for the reserving State in its relations with that other party the provisions
of the treaty to which the reservations relates to the extent of the reservation; and
(b) modifies those provisions to the same extent for that other party in relations with
the reserving State.

These provisions operate on the basis of reciprocity, in that the State accepting the reservation
is entitled to rely on that reservation in its dealings with the reserving State as though it has
itself taken out the same reservation.

Libya made a reservation to the 1961 Vienna Convention on Diplomatic Relations, which
permitted Libya to search diplomatic bags with the consent of the State concerned. The
fact that the UK did not object to this reservation entitled the UK also to search Libya’s
diplomatic bags as though the UK had made similar reservations.

However, where reservations are objected to, Article 21(2) states that the ‘reservation does
not modify the provisions of the treaty for the other parties to the treaty inter se’. This means
that other parties will carry on, as between themselves, as though there were no reservations
against the provisions that have modified the relations between the reserving and accepting
States. But under Article 21(3):
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when a State objecting to a reservation has not opposed the entry into force of the treaty
between itself and the reserving State, the provisions to which the reservation relates do
not apply as between the two States to the extent of the reservation.

The difference between Article 21(2) and (3) can be demonstrated as follows.

Suppose that State A has formulated a reservation that excludes the application of Article
100 of Y Treaty to itself, which reservation State B has accepted. Article 21(2) entitles
States B, C, D, and E to continue to deal with themselves in respect of all of the Articles of
that treaty, including Article 100. Of course, the reservation has modified the relations
between States A and B in respect of Article 100.

However, let us suppose that when State A formulates its reservation against Article 100 of
Y Treaty, States B, C, and D oppose the entry into force of Y Treaty altogether between
them and State A. State E objects to the reservation to Article 100, but does not oppose
Treaty Y entering into force between it and State A. In that case, between States A and E,
Treaty Y will be in force without the reserved provisions.

(1977) 18 UNRIAA 3 (The

In this case, the Permanent Court of Arbitration (PCA) stated (at 42) that:

The combined effect of the French reservations and their rejection by the United
Kingdom is neither to render Article 6 [of the 1958 Geneva Convention on the
Continental Shelf] inapplicable in toto as the French Republic contends, nor to render it
applicable as the United Kingdom primarily contends. It is to render the Article
inapplicable as between the two countries to the extent of the reservations.

thinking points

e How do reservations affect the obligations contained in a treaty?

e Explain the difference between the effect of a reservation of a treaty on the
relations among member States and the effect of a reservation on the treaty
obligations themselves.
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3.6 The interpretation of treaties

The interpretation of treaties is one of the most controversial issues in international law. The
plainest provisions of a treaty, on which States agree when drafting the treaty, will often
generate huge controversy when it comes to applying the treaty. Reasons for this include the
fact that the implementation of a treaty can have a serious impacton, and implications for, the
national interests of parties to the treaty.

Article 31 VCLT provides that:

(1) A treaty shall be interpreted in good faith in accordance with the ordinary
meaning to be given to the terms of the treaty in their context and in light of its object
and purpose.
(2) The context for the purpose of the interpretation of a treaty shall

comprise, in addition to the text, including its preamble and annexes:

(a) any agreement relating to the treaty which was made between all the parties

in connection with the conclusion of the treaty;

(b) any instrument which was made by one or more parties in connexion with

the conclusion of the treaty and accepted by other parties as an instrument

related to the treaty;

(3) There shall be taken into account, together with the context:
(a) any subsequent agreement between the parties regarding the interpretation
of or the application of its provisions;
(b) any subsequent practice in the application of the treaty which establishes
the agreement of the parties regarding its interpretation;
(c) any relevant rules of international law applicable in the relations between the
parties.

(4) A special meaning shall be given to a termif it is established that the parties so
intended.

International law recognizes three approaches to treaty interpretation: the ‘literal’, or ‘textual’,
approach; the ‘intention of the parties’ approach; and the ‘object and purpose’ (thatis,
teleological) approach. To a large extent, these various approaches are enshrined in Article 31
VCLT, which reflects the customary international law rules on interpretation of treaties.

3.6.1 The ‘literal’, or ‘textual’, approach

Article 31 embodies the fundamental rule of treaty interpretation, which enjoins that treaties are
to be interpreted in light of the ordinary meaning of their provisions. The Article further states
that the ordinary meaning of terms used in treaties must be determined by reference to the
‘context’ and the ‘object and purpose’ of that treaty.

As listed in Article 31(2)(a) and (b), and (3)(a)-(e), the ‘context’ of a treaty includes any
agreements or instruments made between the parties and so accepted by them as related to
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the conclusion of the treaty, and any subsequent agreements or practice regarded by the
parties as relating to the interpretation of the treaty, as well as any relevant rules of
international law accepted by the parties as applicable to them. The distinction between the
‘agreements’ and ‘instruments’ referred to under Article 31(2)(a) and (b), and those under
Article 31(3)(a) and (b), is that while the former concern the ‘conclusion’ of the treaty, the latter
relate to the ‘interpretation’.

In practice, what constitutes the ‘ordinary’ meaning’ of a treaty term has proven to be just as
elusive as what constitutes agreements, instruments, or subsequent practice developed by
States towards treaty interpretation.

Let us now consider some aids contained in the wording of Article 31.

‘Natural and ordinary meaning’

(1950) IC) 4

The UN General Assembly asked the IC) (at 5) whether:

the admission of a State to membership in the United Nations, pursuant to Article 4,
paragraph 2, of the Charter, [can] be effected by a decision of the General Assembly
when the Security Council has made no recommendation for admission by
reason of the candidate failing to obtain the requisite majority or of the negative vote of
a permanent Member upon a resolution so to recommend.

The Court stated (at 8) that:

the first duty of a tribunal which is called upon to interpret and apply the provisions of a
treaty, is to endeavour to give effect to them in their natural and ordinary meaning in
the context in which they occur. If the relevant words in their natural and ordinary
meaning make sense in their context, thatis an end of the matter.

Relying on the decision of the PClJ in Polish Postal Service in Danzig Advisory Opinion
(1925) PCJJ Ser. B, No. 11, the Court further stated that:

Itis a cardinal principle of interpretation that words must be interpreted in the sense
which they would normally have in their context, unless such interpretation would lead
to something unreasonable or absurd.
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(1957) IC) 57 (The

Similarly in this case, the General Assembly sought the opinion of the IC], in respect of
Article 4 of the UN Charter, whether:

a Member of the United Nations which is called upon, in virtue of Article 4 of the
Charter, to pronounce itself by its vote, either in the Security Council or in the General
Assembly, on the admission of a State to membership in the United Nations, is juridically
entitled to make its consent to the admission dependent on conditions not expressly
provided by paragraph | of the said Article? In particular, can such a Member, while it
recognizes the conditions set forth in that provision to be fulfilled by the State
concerned, subjectits affirmative vote to the additional condition that other States be
admitted to membership in the United Nations together with that State?

The Court stated (at 62-63), that:

the natural meaning of the words used leads to the conclusion that these conditions
constitute an exhaustive enumeration and are not merely stated by way of guidance or
example...To warrant an interpretation other than that which ensues from the natural
meaning of the words, a decisive reason would be required which has not been
established...If the authors of the Charter had meant to leave Members free to import
into the application of this provision considerations extraneous to the conditions laid
down therein, they would undoubtedly have adopted a different wording.

(1960) IC) 150 (The

The Secretary General of the IMCO requested the IC)’s opinion as to whether the Maritime
Safety Committee of the IMCO, in not electing Liberia and Panama to the Committee,
exercised its electoral power in accordance with the provisions of Article 28(a) of the 1948
Convention for the Establishment of the Inter-Governmental Maritime Consultative
Organization. The main issue for the Court to determine was how to interpret the provision
of Article 28(a) of the Convention that established the IMCO, which states that the assembly
of the organization shall elect the fourteen members of the Maritime Safety
Committee, eight of which must be the largest ship-owning nations in the organization.

The Court ruled (at 159-160) that:
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The words of Article 28 (a) must be read in their natural and ordinary meaning, in the
sense which they would normally have in their context. It is only if, when this is done,
the words of the Article are ambiguous in any way that resort need be had to other
methods of construction.

But the fact that the text of a treaty is clear to the naked eye does not mean that it is entirely
free from controversy.

o 504 US 655 (1992), US

The defendant, a Mexican national, was kidnapped in Mexico and brought to trial in the
USA. The US Supreme Court applied the provision of an extradition treaty between the USA
and Mexico, and held that the USA had jurisdiction to try the criminal despite his forcible
capture. In support of the USA was the fact that the concerned treaty did not prohibit the
forcible capture of citizens of State parties.

In the above case, the US Supreme Court’s application of the ordinary meaning of the text of
the treaty in question was controversial. The fact that a treaty does not prohibit abduction does
not mean that a State may forcibly enforce its jurisdiction on the territory of another State (see
Chapter 7 on jurisdiction). Further, the US courts have departed from such cases as United
States v. Rauscher 119 US 407 (1886) in many cases whenever defendants were brought into
the USA through means that violate international law.

‘Context’

The ‘context’ within which the ordinary meaning of a treaty is to be construed includes the
preamble, annexes of the treaty, and the other materials listed previously. However, in
practice, the Court does not distinguish between agreements and instruments related to
conclusions, and those that relate to interpretation of treaties. It treats all as some part of an
attempt to interpret treaties in light of their ordinary meaning.

See United States v. Mexico (1911) 5 AJIL 785 (the Chamizal Arbitration), which held
subsequent practice to be crucial. However, in the Kasikili/Sedudu Island Case (see section
3.3.4), the IC) adopted a strict view to rejecting such practice on the basis that the instrument
was ho more than a unilateral act of Botswana, since the action, which involved reports
prepared by Botswana on its frontier with Namibia, was not known in the latter country, but was
an internal matter for the former. Similarly, in Indonesia v. Malaysia (2002) IC) Rep 625 (the
Pulau Ligitan/Pulau Sipadan Case), the Court rejected the Pulaus’ reliance on a map as an
agreement on the basis that such was never accepted by Malaysia’s previous regime as an
agreement.

However, if the ordinary meaning of a treaty will lead to absurdity, Article 32 allows States to
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resort to supplementary means of interpretation, such as the use of the historical documents
concerning the negotiation of the treaty—travaux préparatoires. But as the IC) confirmed in the
Application of the Interim Accord of 13 September 1995 (the former Yugoslav Republic
Macedonia v. Greece), (2011) I. C. J. Reports, 644, where the ordinary meaning is clear from
the texts of a treaty, supplementary means would not be used to alter this.

3.6.2 The ‘intention of the parties’ and the ‘object and purpose’
(teleological) approaches

Generally speaking, the literal interpretation of treaties should clearly reveal the intention of
parties. As the Court stated in the IMCO Case (see section 3.6.1):

the words of the Article ‘of which not less than eight shall be the largest ship-owning
nations’ have a mandatory and imperative sense and precisely carry out the intention of
the framers of the Convention. [Emphasis added]

However, occasions do arise on which literal interpretation seems to be at variance with the
actual intention of parties to treaties. In such a case, the Court will often jettison the ordinary
meaning of words used in treaties and attempt to discover the actual intent of the parties.

) [1975] 1 EHRR 524

In the first case in which the UK appeared before the ECtHR as a defendant, an application
was made by Golder, a UK citizen, to the European Commission, complaining of violation of
his rights under Article 6(1) ECHR. Mr Golder was serving a fifteen-year prison term in the
UK for armed robbery. While in jail, a disturbance broke out one day, and he was
implicated in the incident by the evidence of a prison officer, but another warden stated
that Golder was not involved. Although he was not eventually charged, Mr Golder
petitioned the Commission that the negative entries entered in his file as a result of the
disturbance prejudiced his chances for parole. The question in this case was whether
Golder had a right under the ECHR to access the Court under Article 6(1).

The UK said that Golder did not. In support of its argument, the UK relied on a comparison
of the contested provision with Articles 5(4) and 13 ECHR to argue that if access to the
court were intended by Article 6(1), then the provision would have said so, as was the
case with Articles 5 and 13, and also that, were that to be the case, then the express
provision of that access in the latter provisions would be superfluous.

The Court distinguished the premises of Article 6(1) from Articles 5(4) and 13 ECHR, and
after analysis of other relevant cases, held that Article 6(1) guaranteed access to the
Court. In coming to this conclusion, the ECtHR said that, in interpreting the provisions of a
treaty, the Court does not substitute its own interpretation for the text, but interprets the
treaty in light of the ‘object and purpose’ of the treaty, as manifested by the parties
themselves.
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The Court said (at [34]) that:

the most significant passage in the Preamble to the European Convention is the
sighatory Governments declaring that they are resolved, as the Governments of
European countries which are like-minded and have a common heritage of political
traditions, ideals, freedom and the rule of law, to take the first steps for the collective

enforcement of certain of the Rights stated in the Universal Declaration of 10
December 1948.

The Court stated (at[36]) that:

This is not an extensive interpretation forcing new obligations on the Contracting
States: itis based on the very terms of the first sentence of Article 6 para. 1(art. 6-1)

read in its context and having regard to the object and purpose of the Convention, a
lawmaking treaty.

(p. 105) @

(1960) ICJ

150 (The

In this case, the IC] also stated (at 159-160), that:

the words of Article 28 (a) must be read in their natural and ordinary meaning, in the
sense which they would normally have in their context. It is only if, when this is done,

the words of the Article are ambiguous in any way that resort need be had to other
methods of construction. [Emphasis added]

thinking points

e |jst the various approaches to the interpretation of treaties in international law.

e When may parties to a treaty abandon the literal interpretation of the treaty for
other forms of interpretation?

3.7 Invalid treaties
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Although States are free to enter into contracts based on their own terms and conditions, there
are certain instances in which such treaties entered into by States will be declared invalid. The
circumstances under which a treaty would be declared invalid are discussed in the following
sections.

3.7.1 Treaties consented to inconsistently with the internal law of a State

We noted earlier, in relation to the power of State officials to conclude treaties on behalf of their
States, that a State may not rely on its internal law in justifying non-performance of international
obligations. Therefore a treaty is still valid even if a State’s consent to be bound is expressed in
violation of its internal laws governing competence to conclude treaties. The only exception to
that rule is if the violation in question is manifest and concerns an internal law of fundamental
importance. We have already discussed attempts by States to rely on their internal laws
(Nigeria, in Cameroon v. Nigeria, see section 3.3.6) and we have also discussed what
‘manifest’ means in that context. Thus a treaty is generally valid under Article 46 VCLT except
in cases of manifest reliance on an internal law of fundamental significance. The question of
fundamentality of a rule of internal law of States is a question of fact.

3.7.2 Error, fraud, corruption, and coercion of State representatives

Aside from the manifest inconsistency with determining fundamental internal rules, other
circumstances that may render an otherwise valid treaty invalid include error (Article 48), fraud
(Article 49), corruption of a State representative (Article 50), and coercion of a State
representative (Article 52).

Article 52 also renders invalid a treaty procured by the threat or use of force in
violation of the principles of international law embodied in the UN Charter. This provision
obviously follows the general prohibition of the use or threat of force by Article 2(4) of that
treaty. Itis worth mentioning that, prior to the adoption of the 1928 Kellogg-Briand Pact, there
was no prohibition on the use or threat of force (see Chapter 10). This implies that a treaty
procured through either the use or threat of war was as good as a treaty procured through
other normal means. This, however, changed during the interwar years, and more forcefully
with the adoption of the UN Charter.

The attempt by many weak and former colonies to extend the meaning of ‘force’ in this context
to include economic force, such as sanctions, did not succeed. The rationale for this attempt
lay in the desire of such States to ensure that it is not only when powerful States use military
forces against them that they can be held accountable, but also when they impose sanctions
on them. Surely, sanctions imposed by an economically powerful State on a poor State would
be expected to have a more devastating effect on the will and free choices of the poor State
than, say, a military attack by a poor State on a more powerful State? Nonetheless, this
proposal was rejected during the negotiation of the UN Charter, so that only military force may
invalidate a treaty.

3.7.3 Peremptory norms

Article 53 renders invalid treaties that, when concluded, conflict with a peremptory norm of
general international law. As already explained, these are a special class of international
obligations in respect of which derogation is not permitted. It is also believed that States cannot
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generally derogate from a peremptory norm by consent. An example of a peremptory norm,
according to mostinternational lawyers, is the prohibition of the use or threat of force, which is
contained in the UN Charter. Itis thought that States cannot conclude a treaty that permits the
use of force among themselves.

3.8 The termination and suspension of treaties

Once concluded, the performance of treaty obligations is not at the mercy of a State’s whim, so
that if a State simply does not feel like observing its obligations, it may terminate the treaty. Far
from it being capricious, a State’s obligation under a treaty is to be performed in good faith
(Article 26 VCLT). Thus, instances of termination presuppose that a State has done everything
possible to ensure performance, but has no choice other than to terminate.

Termination can be voluntary or automatic. A voluntary or consensual termination happens
where State parties to a treaty decide to bring the treaty to an end. An automatic termination
arises where an act of one State automatically ends a treaty, except otherwise provided by the
treaty or agreed by those parties.

3.8.1 Termination by treaty provisions and consent

Article 54 VCLT states that:

the termination of a treaty or the withdrawal of a party may take place (a) in conformity with
the provision of the treaty (b) at any time, by consent of all parties.

It must be noted that itis possible that all of the parties to a treaty generally regard the treaty
as no longer in force. This certainly can be implied from the general conduct of State parties
towards the obligations that they assume under the treaty. For example, although Article 107 of
the UN Charter entittes UN members to use force against former enemy States—that is,
Germany and the States that supported it during the Second World War—all UN members
regard this obligation as outdated, partly because all of those former enemy States are now UN
members.

3.8.2 Denunciation

To denounce a treaty is to avow publicly that one is no longer bound by the treaty. Article 56
VCLT thus provides that:

(1) A treaty which contains no provision regarding its termination and which does not
provide for denunciation or withdrawal is not subject to denunciation or withdrawal
unless:
(a) itis established that the parties intended to admit the possibility of
denunciation or withdrawal; or
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(b) a right of denunciation or withdrawal may be implied by the nature of the
treaty.

(2) A Party shall give not less than twelve months’ notice of its intention to denounce
or withdraw from a treaty under paragraph 1.

An example of this provision can be observed in the withdrawal of North Korea from the 1970
NPT in March 1993. It appears that withdrawal and denunciation have exactly the same effect
as termination of the treaty, in respect of the denouncing or withdrawing State. Such
denunciation or withdrawal cannot be implied, especially if the class of treaty is so special that
withdrawal from, or denunciation of, it goes to the very root of all parties’ agreement to be
bound by itin the first place, as is the case with the NPT.

Article 56(2) provides that a withdrawing or denouncing State must give twelve months’ notice
to other parties to the treaty. In the case of North Korea, it declared an ‘automatic and
immediate effectuation of its withdrawal from the NPT’'. Thus no notice was served.

3.8.3 Material breach

Under Article 60 VCLT:

1. A material breach of a bilateral treaty by one of the parties entitles the other to
invoke the breach as a ground for terminating the treaty or suspending its operation
in whole or in part.
2. A material breach of a multilateral treaty by one of the parties entitles:
(a) The other parties by unanimous agreement to suspend the
operation of the treaty in whole or in part or to terminate it either;
(i) in the relations between themselves and the defaulting State, or
(ii) as between all the parties

(b) a party specifically affected by the breach to invoke it as a ground for
suspending the operation of the treaty in whole or in partin the relations
between itself and the defaulting State;

(c) any party than the defaulting State to invoke the breach as a ground for
suspending the operation of the treaty in whole or in part with respect to itself if
the treaty is of such a character that a material breach of its provision by one
party radically changes the position of every party with respect to the further
performance of its obligations under the treaty.

According to Article 60(3), a material breach is:

(a) a repudiation of a treaty not sanctioned by the present Convention; or
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(b) the violation of a provision essential to the accomplishment of the object or
purpose of the treaty.

The provisions concerning material breach are very important for many reasons. They set out
the fact that mere breach of a condition, even if it is material, does not automatically result in
the suspension or termination of an obligation by another party to a treaty, except in respect of
those treaties the fulfilment of which depends on every party performing the obligation
contained therein. A material breach of such, according to Article 60(c), entitles other parties
to the treaty to suspend the performance of the breached obligation. However, this is
dangerous: for example, should all other parties to the NPT suspend or terminate the treaty
simply because North Korea has withdrawn from it? The obvious answer is ‘no’, because that
presupposes serious danger of nuclear proliferation. However, should other States continue to
abide by the NPT when one State has withdrawn from it, taking into consideration the possibility
that other States will follow suit?

A few points need to be made about material breach. A State party to a treaty cannotrely on
the previous conduct of its counterpart under another treaty to justify its own action.

) (1997) ICJ 7 (The )

In this case, the IC] rejected Hungary’s argument that its behaviour under the treaty
between it and Czechoslovakia was dictated by the conduct of the latter under other
agreements.

The Court held (at[106]) that:

it is only material breach of the treaty itself, by a State party to that treaty, which
entitles the other party to rely on it as a ground for terminating the treaty.

3.8.4 Termination by supervening events

Article 61(1) entitles parties to a treaty to terminate it if circumstances occurring after the
conclusion of the treaty make performance impossible as a result of a permanent
disappearance or destruction of an object indispensable for the execution of the treaty. It must
be pointed out that the impossibility concerned here has to be permanent for it to amount to a
ground for termination; temporary impossibilities can lead only to suspension, with the hope of
resumption of obligation once the situation normalizes. Under Article 61(2), where a party
contributes to the occurrence of the impossibility that leads to non-performance, that party
cannot rely on the impossibility to justify termination, withdrawal, or suspension from the treaty.

L (1997) IC) 7 (The )
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Hungary argued that the essential object of the 1977 treaty between it and Czechoslovakia
—a joint economic investment—had become impossible to perform due to some
environmental constraints.

The IC] said that if, indeed, this was the case, it was because of Hungary’s own failure to
perform its own part of the contract and therefore that country could notrely onitas a
ground for termination.

3.8.5 Fundamental change of circumstances (rebus sic stantibus )

A rebus sic stantibus situation arises where a fundamental change occurs which alters the
original intention of parties to a treaty to the extent that performance will be totally useless in
the circumstances. An invocation of a fundamental change, according to Article 62, terminates
a treaty. However, such a fundamental change must relate specifically to the essential basis of
the States’ consent to the treaty. In the Fisheries Jurisdiction Cases (see section 3.3.1), the IC)
stated that the rule about fundamental change in Article 62 reflects customary international
law. Hence, in the Gabcikovo-Nagymaros Project Case, the IC] refused Hungary’s argument
about the change in the circumstance, since the change in the environment conditions
complained of by Hungary would not radically alter the original intention of the parties to the
1977 treaty.

Conclusion

This chapter discussed the various rules relating to the making of treaties. It analysed
various VCLT rules relating to interpretation, reservation, and termination of treaties. It
considered many principal cases and judicial pronouncements, as well as important
academic works on various aspects of the law of treaties. The law of treaties remains one
of the most significant contributions of international law. While most of the aspects of treaty
law covered in this chapter are also dealt with under customary international law, the fact
still remains that the VCLT provides incomparable stability as far as clarity and certainty
are concerned.

(p- 110) Questions

Self-test questions

1 Whatis a ‘treaty’?

2 Explain the term ‘reservation’.

3 Distinguish between ‘multilateral’ and ‘bilateral’ treaties, and confirm which of them
is (or are) covered by Article 3(b) VCLT.

4 Explain the rule that a State cannot plead its internal law as excuse for non-
performance of an international obligation. Does this rule permit any exception?
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5 Under what circumstances may a treaty be terminated? Explain two such
circumstances.

6 Whatis meant by the ‘object’ and ‘purpose’ of a treaty in relation to its
interpretation?

7 List the various approaches of international law to dealing with reservations to a
treaty. In your opinion, which is (or are) more effective than the others?

8 Whatis a ‘material breach’ of a treaty?

Discussion questions

1 ‘A State party to a treaty may enter into any reservation against the provisions of
the treaty without any consequence to other parties.’ Discuss.

2 ‘A reservation to a treaty provision does not affect the remaining obligations of the
treaty.’ Critically examine this statement.

3 ‘If a head of State signs a treaty on behalf of his or her country in excess of or
without the authority of his or her country’s governing body, such treaty shall be void
for inconsistency with the domestic law of the country.’ Discuss.

4 What do you understand by the term ‘reservation’ and in respect of what provisions
can a reservation be made?

5 ‘International organizations are not governed by the VCLT and, to that extent,
treaties concluded by them are not a concern of international law.” Do you agree?

6 ‘The distinction between treaties concluded within organizations and between
organizations is a semantic nonsense, and has no implications on the applicability of
the VCLT on international organizations as subjects of international law.’ Discuss.

Assessment question

General Roué is the current head of State of Rutamu. At a State banquet recently held in
honour of the outgoing Candoman ambassador to Rutamu, the Candoman foreign minister
presented General Roué with a document, neatly bound in a folder, saying to him: ‘Your
Excellency, this is the text of the treaty negotiated by your country with mine in respect of
the disputed peninsular. Would your Excellency wish to append your signature so that the
treaty will enter into force immediately, as agreed by your foreign minister and myself
without any further delay?’

General Roué, a well-known alcoholic and philanderer, signed the treaty while
distracted by two young women, one of whom held a large bottle of vodka and the other of
whom held a glass—apparently for the General. A couple of days after the party, the
Rutamuan foreign affairs minister complained to his Candoman counterpart that General
Roué had signed the treaty without the authority of the Rutamuan Supreme Military Council,
the highest governing body of the country, and that the General was both drunk and
distracted when he signed. He also complained that, in fact, the text of the treaty that the
General signed that day differed slightly from what was previously agreed. The minister
argued that therefore Rutamu was not bound by the act of signing.

Advise the parties.
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(p- 112) Learning objectives

This chapter will help you to:

¢ understand statehood in international law;

* learn how entities become States in international law;

e appreciate attributes of States and other subjects of international law;

e study recognition of States and government; and

e grapple with the various theories about recognition of States and government.
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(p- 113) Introduction

Traditionally, international law applied only to States. This was mainly because
States create international law, either through treaties or customs. It is not
surprising, then, that during the early stages of its development international
law regarded only States as its subjects. However, just as contemporary
developments widened the scope of international law, so also have they
expanded the category of its subjects to include international organizations
and, in some cases, human beings. Nonetheless it is still possible to
differentiate between various subjects of international law. In the Case
concerning Reparation for Injuries Suffered in the Service of the United Nations
(1949) IC) Rep 178, the IC] said that ‘the subjects of law in any legal system
are not necessarily identical in their nature or in the extent of their rights, and
their nature depends upon the needs of the community’.

This chapter examines States as a subject of international law and discusses
the recognition of States and government under international law.
International organizations, which are other important subject of international
law, are dealt with in the next chapter.

4.1 Legal personality of States

It is important to emphasize at the outset that although ‘legal personality’ is a generic concept,
it applies variously to subjects of international law and attracts different consequences. For
instance, while there is a general sense of what ‘legal personality’ means, the implications of
this concept for States differ from the implications for international organizations. Therefore,
while a definition of ‘legal personality’ may mean the same to both States and international
organizations, the operation of the concept by States and international organizations varies.
The following discussion thus focuses mainly on the general aspects of legal personality as
applicable to States as international law subjects. However, the discussion of such issues as
legal personality in this chapter does not foreclose a consideration of their particular
application to international organizations in the next chapter.

4.1.1 Definition of legal personality

‘Legal personality’ per se refers to the substance of a juristic person; it connotes someone
who can act legally, one who can sue or be sued in law. Thus, an ‘international legal person’ is
‘someone’ who is capable of being a subject and object of international law; thatis to say,
someone who can apply international law, and against whom international law can be applied.
This definition applies to all subjects of international law, although, as already noted, the rights,
duties, and obligations attaching to subjects vary considerably according to different subjects.

As stated in D. P. O’Connell, International Law (2nd edn, London: Stevens, 1970), p. 80:

it is clear that the word ‘person’ is used to refer to one who is a legal actor, but that is of
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no assistance in ascertaining who or what is competent to act. Only the rules of law can
determine this, and they may select different entities and endow them with
different legal functions, so thatitis a mistake to suppose that by merely describing an
entity as a legal ‘person’ one is formulating its capacities in law...

Often, subjects of international law are described in term of persons who have certain rights
and duties. However, this description is somewhat problematic, because these rights accrue to
an entity by virtue of its being a subject of international law, and it does not actually define
what the entity is. Itis therefore more appropriate to define a subject of international law with
regard to the application of international law. This definition is independent of what the specific
features of such entities are, which can only be revealed upon further investigation.

In Robert Jennings and Arthur Watts (eds), Oppenheim’s International Law, Vol. 1: Peace (9th
edn, London/New York: Longman, 1996), p. 119, an international legal person is defined as:

One who possesses legal personality in international law, meaning one who is a subject
of international law so as itself to enjoy rights, duties or powers established in
international law, and generally, the capacity to act on the international plane either
directly, or through another state (as in the case of a protected state). [Emphasis
added]

This is a better definition for many reasons. First, it avoids the pitfall of defining international
legal persons as those who have certain rights and powers. As we observed earlier, these are
features that an entity derives by virtue of being an international legal person. Therefore, to
describe an international legal person as one thatis a subject of international law so as to
itself enjoy rights recognizes that the enjoyment of the right is a consequence of being an
international legal person. Secondly, Jennings and Watts’ definition recognizes that
international legal persons possess some capacities, and that they can act either by
themselves or through another State.

In Max Sgrensen (ed.), Manual of International Law (London: Macmillan, 1968), Nkambo
Mugerwa said, at p. 249, that:

To be a subject of law, or to be a legal person within the rules of that system implies
three essential elements. First, a subject has duties, thereby incurring responsibility for
any behaviour at variance with that prescribed by the system. Second, a subjectis
capable of claiming the benefit of rights. This is more than being a beneficiary of a right
since a considerable number of rules may serve the interest of groups of individuals
who do not have a legal claim to the benefit conferred by the particular rules. Third, a
subject possesses the capacity to enter into contractual or other legal relations with
other legal persons recognized by the particular system of law.

4.2 The status of international legal persons
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Subjects of international law are distinguished by their capacity to engage exclusively in
certain matters and endeavours. International legal capacity is therefore the ability to conduct
affairs of or under international law. These capacities are several, and may include the ability
to enter into international contracts, to sign and ratify treaties, to sue or be sued before
international courts and tribunals, and to impose punishments in the form of sanctions against
those who violate international law. In the case of international organizations, it includes
capacity to operate on the territory of member States (see Chapter 5).

In exercising their competencies, international legal persons are often protected
against interferences such as the arrest and prosecution of their representatives, to ensure
that, as subjects of international law, they are able to execute their mandate without fear or
favour. (See Chapter 8 on immunity.)

(1949) IC) 174 (The

In this case, the IC] said (at 183) that:

In order that the agent may perform his duties satisfactorily, he must feel that this
protection is assured to him by the Organization, and that he may countonit. To
ensure the independence of the agent, and, consequently, the independent action of
the Organization itself, it is essential that in performing his duties he need not have to
rely on any other protection than that of the Organization...

Thus international legal persons enjoy diplomatic immunity, which is conferred on their official
representatives—that is, exemption from any form of prosecution when performing their official
duties. Also, such officials are often exempted from paying taxes to the States within which
they operate.

International persons are also entitled to express their views and opinions on any matter in the
course of their duties without being liable to the libellous laws of any country.

(1989) IC) 177 (The

In this case, the IC] was confronted with interpreting the provision of the 1946 UN
Convention on the Privileges and Rights of the United Nations. The relevant provision is
Article 22, which provides that:
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experts...performing missions for the United Nations shall be accorded such privileges
and immunities as are necessary for the independent exercise of their functions during
the period of their missions, including time spent on journeys in connection with their
missions. In particular they shall be accorded: (b) in respect of words spoken or
written and acts done by them in the course of the performance of their mission,
immunity from legal process of every kind. This immunity from legal process shall
continue to be accorded notwithstanding that the persons concerned are no longer
employed on missions for the United Nations.

The Court said (at[47]) that:

the purpose of Section 22 is...evident, namely, to enable the United Nations to entrust
missions to persons who do not have the status of an official of the Organization, and
to guarantee them ‘such privileges and immunities as are necessary for the
independent exercise of their functions’...The essence of the matter lies not in their
administrative position but in the nature of their mission.

(1999) IC) 62

The UN Special Rapporteur on the Commission on Human Rights on the Independence of
Judges and Lawyers, Dato’ Param Cumaraswamy, gave an interview to a British magazine,

International Commercial Litigation, in 1995. Two commercial companies in
Malaysia brought a libel suit against Mr Cumaraswamy on the ground that his interview
defamed them. The critical issue here was whether the Special Rapporteur was immune
from prosecution by Malaysia. Once again, the relevant issue was the meaning of Article
22 of the 1946 Convention (see the previous extract).

The Court held that Mr Cumaraswamy made the statement in his capacity as a UN Special
Rapporteur and that, as such, he was entitled to immunity under Article 22 of the 1946
Convention.

As stated previously, international legal persons have many powers, and enjoy many rights
and privileges. However, they also have many obligations attached to their position as
subjects of international law. For example, States regularly incur treaty obligations towards
other States, their own citizens, or citizens of other States. Some obligations imposed on States
are even considered to be peremptory norms, which, as we recall from Chapter 2 and other
chapters, are norms from which States may not derogate. Thus States have an obligation not
to use or threaten force against other States under Article 2(4) of the Charter of the United
Nations (UN Charter).
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Itis also widely believed that, in addition to peremptory norms, States enter into obligations not
only with one another, but also with the rest of the international community. The concept of
obligatio erga omnes covers this type of situation, which involves an obligation ‘amongst all'.
It is believed that erga omnes obligations create a contract between a State and the rest of the
international community. While peremptory norms may not be derogated from, obligations erga
omnes do not have this level of rigidity.

While the concept of obligatio erga omnes is quite controversial among international lawyers,

the fact that there is the possibility of such an open-ended obligation imposed on States shows
the enormity of obligations that attach to States by virtue of their being subjects of international
law.

Key points

e An international legal person is an entity who can apply international law and to which
international law can be applied.

¢ International law subjects enjoy several rights and privileges, and possess certain
powers, such as the capacity to enter into relations with other subjects of international
law.

* The rights, powers, and privileges of a subject of international law vary according to
the subject and the rights, duties, and obligations in question.

4.3 States as a subject of international law

States are the most important subjects of international law. However, what constitutes a State
is often controversial, and the question whether an entity has become a State for the purpose
of international law is often tainted by political considerations. It is therefore necessary to lay

down the foundation of States in international law leaving the question as to whether
it is recognized as such to different considerations.

4.3.1 The criteria for statehood

States are the primary and, as stated earlier, the most important subjects of international law.
However, while understanding what an entity requires in order to become a State is not as
straightforward, determining the criteria of statehood is of particular importance. First, there
may be many entities within a single territory claiming to be autonomous States. For example,
during a civil war or other form of national uprising, breakaway parts of an existing State may
describe themselves as States and may even sometimes be recognized as such by their
sympathizers. Often, an existing State collapses, or, as is sometimes said, ‘fails’.

Following a violent conflict in Somalia in the 1990s, the Somali State collapsed. The rule of
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law broke down; the legitimate government was sacked by the rebel insurgency. The
physical entity called ‘Somalia’ splintered into various parts.

The same example can be given of the former Socialist Federal Republic of Yugoslavia
(SFRY). Following a civil war in the 1990s, SFRY broke into as many as six States, with each
claiming autonomy and the competence to represent the old State. The remains of the old
SFRY, the Federal Republic of Yugoslavia (FRY), also known as Serbia and Montenegro,
claimed that it had succeeded the old SFRY.

It may even be that a State does not disintegrate in terms of physically breaking into several
parts, but that issues still arise as to the status of the State as a subject of international law.

Due to a severe civil war that broke out in Liberia in 1989, the then legitimate government
of the country was restricted to the capital city, Monrovia, while the rebel groups
controlled the remaining parts (constituting 98 per cent of the country).

In cases such as these, itis necessary to be able to recognize and distinguish a State, as a
subject of international law, from the several other entities that may exist within the same
territory alongside the State.

The criteria, or the required conditions, that an entity must meet before it can be regarded as a
State in international law are listed in an international treaty. Article 1(1) of the 1933
Montevideo Convention on Rights and Duties of States provides that:

The state as a person of international law should possess the following qualifications: (a) a
permanent population; (b) a defined territory; (c) government; and (d) capacity to enter
into relations with the other states.

Before delving into a discussion of the Montevideo criteria for statehood, it is important to deal
briefly with the meaning of ‘State’ in international law.

The meaning of ‘State’ under international law

It should be noted that when we speak of ‘a State’ in international law, we do not refer to the
component units of a country or federating States. According to Article 1(2) of the
Montevideo Convention, for example, ‘the federal state shall constitute a sole person in the
eyes of international law’.

When used to refer to a country, the term ‘State’ can be used in two different senses,
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depending on the constitutional arrangement of the country. First, ‘State’ may refer to
countries such as the UK, the USA, Australia, Ghana, Nigeria, Tonga, Indonesia, etc. Thus,
‘State’, used in this sense, refers to the single entity otherwise known as a country.

However, within such ‘States’, as mentioned above, it is possible to have ‘lesser’ entities also
referred to as States. For example, the USA and Nigeria operate a constitutional arrangement
known as ‘federalism’, which entails the sharing of governmental powers between a central
authority and component federating units. Under a federal constitutional arrangement, the
central, or federal, government, which usually sits in the capital (Washington DC in the USA;
Abuja in Nigeria), exercises governmental powers over all items assigned to it under the
constitution, which may cover issues such as currency, defence, foreign affairs, the armed
forces, and so on.

The ‘State’ that is referred to in the Montevideo Convention is the federal unit, such as the
USA, Nigeria, Tonga, the UK, and Ghana, not the federating States or component units, even if
the former usually exercise power from capitals such as Washington DC, Abuja, Nuku’alofa,
London, and Accra, which are also component units of the State.

The criteria for statehood contained in the Montevideo Convention provide important
guidelines for identifying entities that may be considered subjects of international law and, as
we will see later in this chapter, provide States with some of the guidelines for State
recognition. We will discuss these criteria in the following sections.

The Montevideo Convention does not apply to component or federating units, such as New
York or Abuja, which make up a country. Countries are represented on the international
plane by the central or federal unit, not their individual component units, which may also
be called States.

A permanent population

For an entity to be regarded as a State in international law, it must have a permanent
population. Two things are implied in this criterion: ‘population’ and ‘permanence’. A State’s
population can be enormous and run into several millions, a billion, or even more, as with
China and India, or it may consist of a few thousand, as with Nauru, which, at independence in
1968 when it became a State, had only 8,042 inhabitants.

By ‘permanent population’, it does not mean that a State’s population must be non-transitory or
non-migratory, or rooted in a specific space within that State forever; rather, the term implies
that the organic population of a State must be distinguishable, by virtue of its identity, culture,
and customs, from other peoples who may be present in the State, such as foreigners. Thus a
State cannot solely be composed of foreigners. This criterion therefore requires the existence
of a core people who belong permanently to that State in terms of citizenship or nationality.

Therefore, a State may consist of fixed and nomadic populations. The Fulanis, an ethnic group
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found mostly in West and Central Africa (Nigeria, Niger, and Chad) have nomadic tribes among
them. These people move from one part of their country to another mainly for

commercial purposes: they are pastoralists, and the need to graze their cattle all year round
requires that they move and make temporary homes wherever they find enough grazing land
and water. Often, nomads move across two or more countries, as is the case with the Fulanis.
Nevertheless, wherever these people may move to, and no matter how frequent their
movement might be, they are part of the permanent population of their country of origin and
are not excluded by the criterion of permanence in the Montevideo Convention, because their
belonging can usually be traced to their country of citizenship.

(1975) IC) 12 (The

The Court affirmed that nomads could constitute a population. In relation to the people of
Sahara, who were mostly nomads, the Court noted (at 63-64), that:

the tribes, in their migrations, had grazing pastures, cultivated lands, and wells or
water-holes in both territories, and their burial grounds in one or other territory. These
basic elements of the nomads’ way of life, as stated earlier in this Opinion, were in
some measure the subject of tribal rights, and their use was in general regulated by
customs...the nomadic peoples of the Shinguitti country should, in the view of the
Court, be considered as having in the relevant period possessed rights, including
some rights relating to the lands through which they migrated.

How many people may form a State?

There is no requirement in the Montevideo Convention for any given number as the absolute
minimum for the purpose of forming a State. Thus, in theory, any number of people can forma
State, insofar as all other requisite conditions of the Convention are met by the entity claiming
statehood.

In 1974, the UN Committee 24 conducted an inquiry into the issue of self-determination.
The Committee Report (UN Doc. A/9623/Add 5, 1974, Partlll, pp. 6-7) revealed that the United
Nations was concerned about the small size of the populations of the non-self-governing
States when it considered their quest for self-determination. However, it seems that the UN is
not as concerned today about the size of populations seeking to form States as it was before.

self-determination

The ability of a people to govern themselves, a process that must be preceded by the

people being able to form an independent State.
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In the Report of the Special Committee with Regard to the Implementation of the Declaration
on the Granting of Independence to Colonial and People (General Assembly, Official Records
Sixty-First Session Supplement No. 23, A/61/23, 2006), the UN Committee 24 said, in relation to
Anguilla, Bermuda, the British Virgin Islands, the Cayman Islands, Guam, Montserrat, Pitcairn,
Saint Helena, the Turks and Caicos Islands, and the United States Virgin Islands, that it:

will continue to pay attention to the specific problems of the remaining Non-Self-
Governing Territories...without any prejudice to territorial size, geographical location,
size of population or natural resources...

Itis clear from this statement that the smallness of a people’s population may not prevent their
transition to statehood under international law, despite this undoubtedly making such a State
more vulnerable to a number of uncertainties. What seems to be paramount is that the people
comply with the relevant provisions of the UN Charter, in addition to the specific requirements
of the Montevideo Convention.

thinking points

e Explain what a ‘permanent population” means under the Montevideo Convention.

* How relevant is the size of the population of an entity in order for it to qualify as a
State?

* Do you think that a country composed only of nomadic people can be said to have
a permanent population under the Montevideo Convention?

A defined territory

The Montevideo Convention also requires a defined territory for the existence of a State,
recognhizable as such under international law. But what does a ‘defined territory’ mean? Does it
mean that the territory of the aspiring entity (or ‘putative State’, as the entity aiming to become
a State is often called) must have all of its frontiers or boundaries totally settled, so that no
aspects of such territory are subject to controversy or litigation by the time of its becoming a
State?

A territory is, amongst other things, a geographical expression that refers to a space, whether
solid land, terrestrial, or marine. The vastland of the Sahara desert is as much a territory, in
the sense of space, as the Atlantic ocean. Thus, in addition to its physical land asset, a State
claims as its territory its waters and airspace. Therefore, in speaking about a ‘defined territory’
as a requirement of statehood, we mean the land, sea, and airspace of a State, over which the
State possesses and exercises control.
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However, what composes a territory does not answer the question of what a ‘defined territory’
means, for the purpose of statehood. A ‘defined territory’ means a territory thatis reasonably
ascertainable. It simply means that it should be possible that if they were to be asked where
the territory of the State lies, those of its citizens who desire self-determination would be able
to respond: ‘From this pillar to this pole—although we are still uncertain about how far deep in
or spread out our territory goes vis-a-vis our neighbours.’

In the Official Records of the 385th Meeting of the UN Security Council (UN Doc. S/PV.385, 17
November 1948) related to the admission of Israel to the membership of the United Nations, Mr
El-Khouri, the Syrian delegate to the UN, made some interesting observations concerning Israel
becoming a State, with regard to the requirement of a defined territory. He noted that, for there
to be a State, ‘the first qualification is that it should have a defined territory which is not
contested by other States’.

In the Official Records of the 383th Meeting of the UN Security Council (UN Doc. S/PV.383, 2
December 1948), on the same subject, Phillip Jessup, a member of the US delegation to the UN,
stated that:

the reason for the rule that one of the necessary attributes of a state is that it shall
possess territory is that one cannot contemplate a state as a kind of disembodied spirit.

In order to be a ‘defined territory’, it is not necessary that all of the frontiers of the aspiring
State are free from controversy. Most of the Israeli territory was bitterly contested by its Arab
neighbours at the time it became a State in 1948.

(p-121) @

(1969) ICJ 3 (The

In this case, the IC] said (at 33) that:

there is for instance no rule that the land frontiers of a State must be fully delimited and
defined, and often in various places and for long periods they are not, as is shown by
the case of the entry of Albania into the League of Nations.

The IC) had cited the opinion of the Permanent Court of International Justice (PClJ) in
Monastery of Saint-Naoum Advisory Opinion (1924) PClJ Ser. B, No. 9, in coming to this
conclusion.

o (1929-30)5 11
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In this case, it was said also that what was important was not so much evidence of a fully
defined territory, but rather that:

in order to say that a state exists and can be recognised as such...itis enough that...
[its] territory has a sufficient consistency, even though its boundaries have not yet
been accurately delimited.

However, an artificial creation will not constitute a defined territory under the Montevideo
Convention.

() (1978) 80 ILR 683

In this case, an island, the Duchy of Sealand, was originally erected as an anti-aircraft
platform used by the UK. The platform was erected eight miles outside the UK territorial
waters, but was attached to the seabed by concrete pillars. The UK abandoned the
platform after the Second World War, but it became occupied in 1967 by a former British
Army officer, who proclaimed the establishment of the Duchy. The plaintiff, who held the
title of Foreign Secretary and President of the State Council of the so-called Duchy of
Sealand, brought an action for a declaration that, as one of 106 persons who had acquired
the citizenship of the ‘Duchy’, he had lost his citizenship of the Federal Republic of

Germany.

The German Bundesverwaltungsgericht (Federal Administrative Court) found that the case
was admissible, but unfounded. The court said (at 685) that:

international law required three essential attributes for Statehood. The State must have
a territory, a people and a government. At least two of these requirements were absent
in the case of the ‘Duchy’. Territory must consist in a natural segment of the earth’s
surface. An artificial island, albeit connected to the earth’s surface, did not satisfy
this criterion. Whilst size was irrelevant, in order to constitute a people the group of
persons in question must form a cohesive vibrant community. An association whose
common purpose covered merely commercial and tax affairs was insufficient.
[Emphasis added]

¢ A defined territory does not imply that the frontiers of an entity aspiring to become a
State should be free from dispute or controversy. All that matters is that there is an
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ascertainable territory.
¢ For the purpose of statehood, the size of a territory is irrelevant.

e An artificial creation will not suffice to satisfy the requirement of a ‘defined territory’
under the Montevideo Convention (see Duchy of Sealand).

Government

An aspiring State must also have a sovereign government. This is a very important
requirement because it is only when a people are self-governing that they can be said to
constitute a State under international law.

However, the Montevideo Convention does not specify any particular type of government for
the purpose of statehood. While most States today desire to have democratic governments,
‘democracy’ is not a requirement of statehood under international law. Thus, the Kingdom of
Saudi Arabia is considered a State, despite the fact that its leaders are not chosen in a popular
election and are not subject to periodic elections as common in democracies. Also, States
ruled by military juntas are nonetheless States in international law. What is critical is that these
States have fully functional governments.

(1975) ICJ Rep 12 (The

The IC] stated (at 43-44) that:

No rule of international law, in the view of the Court, requires the structure of a State to
follow any particular pattern, as is evident from the diversity of forms of State found in
the world today.

Moreover, the occurrence of frequent coups d’état, or revolutions, does not affect statehood
in the eyes of international law.

() (1903) RIAA Vol. X 499 (The

In a dispute between Italy and Venezuela over the rights of ltalian nationals resident in the
latter, Italy asked the arbitrator to regard Venezuela as a lesser State in international law,
given the fact that it has suffered many revolutions and that it was generally characterized
by ill governance.

The arbitrator rejected the Italian argument (at 523-524).
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For the purpose of statehood, a government does not have to operate from within its State.
Circumstances do sometimes compel governments to operate from exile.

In 1990, the government of the Kuwaiti State fled into exile in Saudi Arabia and ruled from
there, following the Iraqi attack on Kuwait.

Similarly, the Tejan Kabbah-led government in Sierra Leone fled into exile in Guinea in
1997 after its overthrow by a military junta.

However, regardless of where it operates from, the government must be effective, legitimate,
and, more importantly, independent. It is only when a government can exercise total

control over its territory that it can be said truly to be a government in the language of the
Montevideo Convention.

However, a State does not lose its statehood just because it relies on another financially, or
because it seeks financial aid from other States to bail it out of trouble. In modern society,
States, no matter how economically buoyant, must interact with other States and will
sometimes require the assistance of other States or international institutions. Following the
global economic crisis of 2007-8, several European States, such as Greece, Portugal, and
Ireland, had to fall back on financial bailouts from such bodies as the International Monetary
Fund (IMF) and help from individual States.

In International Law: A South African Perspective (3rd edn, Cape Town: Juta and Co. Ltd,
2006), John Duggard argues, at p. 84, that:

The fact that a government receives substantial financial aid from another state would
not in itself appear to affectits formal independence. This fact, together with other
indication of dependence, however, may provide evidence of a lack of independence.
This is one of the reasons given by the UK for its refusal to recognize Bophuthatswana.

Key points

e There are no prescribed forms of government for the purpose of the Montevideo
Convention.

e The fact that a State is subject to frequent revolutions does not make it a lesser State
under international law.

e Dependence on other States for financial or other support does not necessarily affect
statehood.
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Having considered the criteria for statehood under the Montevideo Convention, itis important
to examine other features and capacities that have been useful in determining the existence of
statehood under international law.

Capacity to enter into relations with other States

The capacity of a State to enter into relations with other States is one of the most important
features of statehood and, in many respects, it distinguishes a State from other subjects of
international law, such as individual persons. The capacity to enter into foreign relations with
other States is the strongest certification of State sovereignty.

As John Duggard (2006, see earlier in this section) observes at p. 84:

the capacity of a state to enter into relations with other states is a consequence of
independence. If an entity is subject to the authority of another state in the handling of
its foreign affairs, it fails to meet this requirement and cannot be described as an
independent state.

[ (1928) 2 RIAA 829 (The )

The USA and the Netherlands disputed the ownership of the Island of Palmas in the East
Indies. The Permanent Court of Arbitration (PCA) said (at 839) that:

Sovereignty in the relations between States signifies independence. Independence in
regard to a portion of the globe is the right to exercise therein, to the exclusion of
any other State, the functions of a State. The development of the national
organisation of States during the last few centuries and, as a corollary, the
development of international law, have established this principle of the exclusive
competence of the State in regard to its own territory in such a way as to make it the
point of departure in settling most questions that concern international relations.
[Emphasis added]

As noted by Hersch Lauterpacht, International Law: Collected Papers (Cambridge: Cambridge
University Press, 1975), at p. 487:

The first condition of statehood is that there must exist a government actually
independent of that of any other state...If a community, after having detached itself from
the parent state, were to become, legally or actually, a satellite of another, it would not
be fulfilling the primary conditions of independence and would not accordingly be
entitled to recognition as a state.
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States have the capacity to enter into diverse relations with other States and, by necessary
implication, other subjects of international law. A State is able therefore to conduct commercial
business with other entities, to conclude treaties, to exchange diplomats, and to adjudicate its
matters before international fora with other subjects of international law. The scope of relations
that a State has capacity to enter into vis-a-vis other States is indeed wide, which is why
States continue to occupy the position as the primary subjects of international law.

4.3.2 Are the Montevideo criteria exhaustive?

It is doubtful that the criteria listed in this Article are meant to be exhaustive. From the ordinary
reading of Article 1, that the State as a person ‘should possess the following qualifications...’, it
is highly unlikely that the intention here was to set these criteria in stone. Drafters of
international legal treaties have customarily adopted the imperative ‘shall’ whenever they
intend a set of conditions to be final and exhaustive.

It seems more appropriate to view the Montevideo criteria of statehood as mere benchmarks,
or common denominators. Therefore it is possible that, in practice, other criteria may be
required by international law before an entity can attain statehood, even if it meets all of the
Montevideo criteria.

In ‘Security Council Resolutions on Rhodesia’ (1964-65) 41 BYBIL 102, Fawcett, one of the
earliest proponents of the view that the Montevideo criteria are not exhaustive, stated that:

But to the traditional criteria for the recognition of a regime as a new state must now be
added the requirement that it shall not be based upon a systematic denial in its territory
of certain civil and political rights, including in particular the right of every citizen to
participate in the government of his country, directly or through representatives elected
by regular, equal and secret suffrage. This principle was affirmed in the case of
Rhodesia by the virtually unanimous condemnation of the unilateral declaration of
independence by the world community, and by universal withholding of recognition of
the new regime which was a consequence.

While this is an interesting view, we must be cautious in accepting it as an article of faith. In the
South Rhodesia (now Zimbabwe) situation referred to in the above quote, the entity was still
under the colonial administration of Britain when a white minority in South Rhodesia unilaterally
declared its independence from Britain. Thus the question of accepting the statehood of South
Rhodesia was inseparably bound with the issue of recognizing the new government.

Looking at the example of apartheid South Africa, itis clear that a State may not fail
the test of statehood simply because its government is based on morally indefensible
practices, such as violation of human rights and exclusion from political participation (as in
South Rhodesia) or on a formal policy of racial segregation (as in South Africa). At best, the
government of such a State might suffer non-recognition, as happened with South Africa,
which is a separate and distinct matter from recognition of statehood per se, to be discussed
later in this chapter.
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A good example of situations in which such ‘new requirements’ of statehood, as were
proposed by Fawcett, were applied to deny statehood was in the European zone after the
collapse of Yugoslavia, as seen in the following section.

4.3.3 The European Union, the Badinter Arbitration Committee, and the
Montevideo Convention: an example of the flexible interpretation of statehood
criteria

Following the collapse of the Socialist Federal Republic of Yugoslavia (SFRY) in the 1990s, the
then European Community (EC) set up an Arbitration Commission of the Conference on
Yugoslavia, on 27 August 1991, headed by Robert Badinter, then President of the French
Constitutional Council, to advise the EC on legal issues arising from the break-up of the SFRY.
On 16 December 1991, EC members adopted a set of guidelines that would apply to entities
wishing to be recognized as States by the Community.

In its Declaration on the Guidelines on the Recognition of New States in Eastern Europe and in
the Soviet Union of 16 December 1991, the EC listed the following new conditions that must be
fulfilled by new States from Eastern Europe and the former Soviet Republic:

e respect for the provisions of the UN Charter and the commitments subscribed to in the
Final Act of Helsinki and in the Charter of Paris, especially with regard to the rule of law,
democracy, and human rights;

e guarantees for the rights of ethnic and national groups and minorities in accordance with
the commitments subscribed to in the framework of the Commission on Security and
Cooperation in Europe (the Helsinki Commission, or the CSCE);

¢ respect for the inviolability of all frontiers, which can only be changed by peaceful means
and by common agreement;

e acceptance of all relevant commitments with regard to disarmament and nuclear non-
proliferation, as well as to security and regional stability; and

e commitment to settle by agreement, including where appropriate by recourse to
arbitration, all questions concerning State succession and regional disputes.

Several members of the collapsed SFRY applied for their statehood to be recognized by the
Community. In its Opinions 4, 5, and 6 on the applications by Bosnia and Herzegovina, Croatia,
and Macedonia, respectively, the Commission:

¢ decided that Bosnia and Herzegovina should not be recognized at the time, because it
had not yet held a referendum on independence;

¢ decided that Croatia’s independence should not be recognized, because the new
Croatian Constitution did not incorporate the protections for minorities required, which
prompted the Croatian President to write to Robert Badinter, giving assurances
that this deficit would be remedied, after which Croatia was accordingly recognized; and

e recommended that the EC accept the request of Macedonia, because it had given the
necessary guarantees that it would respect human rights, and international peace and
security.

The above example is particularly interesting, because none of the new conditions adopted
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are provided for in the Montevideo Convention. Also, some of the concerned States had
already been recognized by other States at the time: Germany unilaterally recognized Croatia
in 1991, for example, whereas the EC did not do so until January 1992. (Note that there are
theories governing the relationship between recognition and statehood, which will be
discussed later.)

The European situation provides a perfect example of the application of the Fawcett
requirements. Whereas the States concerned were previously members of a confederation of
the SFRY, they were independent States at the time of disintegration and met all of the criteria
of Montevideo. Consequently, as far as the formal criteria were concerned, they were bona
fide States in international law, and the Badinter Arbitration Committee recognized this fact

Some writers have argued that the new conditions for the recognition of States proposed by
Fawcett (1964-65, see section 4.3.2) and adopted by the EC in 1991 were not intended to
have any more effect than to regulate diplomatic relations among member States (see, for
example, Marc Weller, ‘The international response to the dissolution of the Socialist Federal
Republic of Yugoslavia’' (1992) 86 AJIL 569, 588 and 604). Nonetheless, the manner in which
the (now) European Union (EU) has applied the conditions so far, as seen in those cases that
we have considered previously, demonstrates that the conditions form the basis upon which
the EC bestowed the status on Croatia, Macedonia, and Bosnia and Herzegovina of States
within the Community. All of these States already met the Montevideo criteria before they were
asked to fulfil the additional conditions.

Since the concerned States were already recognized by the EC before they joined the United
Nations, itis impossible to determine whether the UN would have accepted their application for
membership if they had applied prior to their recognition by the Community. Nevertheless, it
seems unlikely that the UN would have declined the application of any of these States on the
basis that they had not fulfilled the EC criteria for recognizing States, although they had met
the Montevideo criteria. It is possible that the States in question did consider that their
application to the UN would have a greater chance of success if they were first recognized by
the EC, many members of which hold very powerful positions in the UN, such as France,
Russia, and the UK, all which are permanent members of the UN Security Council.

The safe conclusion to reach on this issue is that whereas the Montevideo Convention
established the general criteria for statehood, it does not preclude entities such as regional
organizations from adding conditions that embody values shared by their member States as
new requirements for admitting new States into their membership. But, so far, the UN as a
universal organization has not denied statehood to a State that has met the Montevideo
criteria, but not the new requirements. Until the UN does this, the new requirements proposed
by Fawcett (1964-65, see section 4.3.2) and applied by the then EC should be regarded purely
as complementary to the Montevideo criteria.

It is important to mention briefly the unilateral declarations of independence by such entities as
Somaliland (1991), Abkhazia (2008), and Kosovo (2008). These three entities were parts of
independent States of Somalia, Georgia, and Serbia and Montenegro prior to the outbreak of

civil war or armed conflicts in those countries. While Abkhazia is recognized by only
a handful of States—Russia, Venezuela, Nicaragua, and Nauru—no single State recognizes
Somaliland. Also, neither the UN nor the ICJ has pronounced yet on the two cases.
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However, the situation is different with Kosovo.

(2010) ICJ REP 403 (The

Following Kosovo’s unilateral declaration in 2008, Serbia and Montenegro, the State of
which Kosovo formed part until then, decided to challenge the validity of Kosovo’s
independence before the IC].

The question before the Court was whether the unilateral declaration of independence by
Kosovo was in accordance with international law. The Court said (at [84]) that the
‘declaration of independence of 17 February 2008 did not violate general international

law’.

Itis difficult to draw any hard conclusions from the Court’'s judgment in the Kosovo Case. The
Court did not go into whether Kosovo met the criteria of statehood, because this was not part
of the question asked to it. The main relevance of the Court’s judgment in Kosovo from our
perspective is that it ruled that unilateral declarations of independence are not prohibited by
international law. This is crucial because the capacity to enter into legal relations is a
consequence of independence; hence, whether a State acquires its independence legally or
illegally has a directimpacton its capacity to enter into relations with other States.

thinking points

e Explain the difference between the criteria of statehood under the Montevideo
Convention and the EU requirements.

e What forms of government satisfy the third requirement of the Montevideo
Convention on statehood?

e What are ‘artificial islands’ and why are they not regarded as territory for the
purpose of statehood?

4.4 Lesser States and special territories

Apart from fully fledged States (independent States), which are covered by the Montevideo
Convention, there are certain entities that, although they look like States and enjoy a special
status under international law, are not international law subjects within the meaning of the
Montevideo Convention. They cannot apply to be recognized as States; nor can they enjoy
the rights and privileges available to States under the Montevideo Convention. Such lesser
States include condominiums, the Holy See and the Vatican City, free cities, colonies,
protected States, and protectorates.
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4.4.1 Condominiums

A ‘condominium’ exists where two or more States jointly exercise political power over an
entity, usually through the agencies of local administrations. A good example of a
condominium is the New Hebrides, a group of islands in the South Pacific established in 1902
by Britain and France. The condominium was under Anglo-French administration until both
States agreed to grant its independence; it became the sovereign State of Vanuatu in 1980.
Some of the reqular features of condominiums include the use of multiple languages by its
inhabitants (each State usually administers its section of the condominium in its own
language), and the fact that administrations consist of foreign and local personnel.

4.4.2 Free cities

A ‘free city’ exists where an entity is virtually a State under international law except that it
lacks sovereignty (or independence), which, as we recall from earlier, is the most important
criterion of statehood. Free cities have fixed territories, populations, and some autonomy.

(1930)PC) .B, .18

The Free City of Danzig is a semi-autonomous entity created in 1920 under the 1919
Treaty of Versailles. Historically, Danzig was part of the German Empire. Following the First
World War, the League of Nations ordered that Danzig be separated from Germany and
Poland. At the outbreak of the Second World War, the Free City of Danzig decided to join
Germany (which had invaded Poland). However, following the invasion of Germany by the
Soviets in 1945, Danzig was put under Polish administration by the Allied States under the
Potsdam Agreement, where it remained until 1990, when it was fully assimilated into Poland
following the unification of Germany.

The question before the PCIl) was whether the Free City of Danzig could join the ILO.
Commenting on the issue of capacity to enter into relations with States, the PCl) stated (at
13) that:

Itis now common ground between Poland and the Free City that the rights of Poland as
regards the conduct of the foreign relations of the Free City are not absolute. The
Polish Government is not entitled to impose a policy on the Free City nor to take any
step in connection with the foreign relations of the Free City, against its will. On the
other hand, the Free City cannot call upon Poland to take any step in connection with
the foreign relations of the Free City which are opposed to her own policy...The result
is that, as regards the foreign relations of the Free City, neither Poland nor the Free City
are completely masters of the situation...

Clearly, the fact that the Free City of Danzig was not completely responsible for the
conduct of its foreign relations, even if it had a considerable say in this, means that it was
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not a State under the Montevideo Convention.

4.4.3 International territories, mandates, and trusteeships

An ‘international territory’ exists where an entity remains part of a bona fide State, but also
enjoys special protection under international law. For example, between 1924 and 1939,

the Memel Territory enjoyed a special status under international law even though, at this
time, it formed part of Lithuania. Often, such a territory will be administered directly by an
international organization under an arrangement called a ‘trusteeship’, as was the case with
the City of Jerusalem under the mandate of the League of Nations, although the agreement was
itself never implemented. After the First World War, the League established a series of
‘mandates’ whereby certain territories that were formerly under the control of Germany were
taken away and entrusted to the care of other Allied Powers to administer on behalf of the
international community represented by the League of Nations. Upon the dissolution of the
League, all remaining mandate territories were placed under the trusteeship of the United
Nations. The only exception was South West Africa (Namibia), which, as we will recall from the
South West Africa Cases discussed in earlier chapters, remained under South African
authority in defiance of the UN Security Council resolution, until it obtained its independence in
1990.

There are, therefore, no more trust territories, and because the UN Charter recognizes the
equality and sovereignty of States, placing a State under a trust to prepare it for independence
is no longer an acceptable practice in modern international law and relations. However, there
are international territories, which are territories administered by an international organization
on behalf of the international community, in order to prepare the entity for independence.
Recent examples include the United Nations’ transitional administration in Cambodia (UNTAC)
and the transitional administration in East Timor. Still, there remain controversies as to the
legality of the exercise of such capacity by the United Nations.

4.4.4 Colonies and protectorates

One of the black spots of international relations was the practice by which powerful States
subjugate the will of weak States and entities, under various pretexts, in the name of ‘civilizing’
them. An extreme form of this dominion is what was widely called ‘colonialism’. A colonial
power used persuasion or brutal force to subjugate the territory that it wished to colonize, and
subsequently administered it either entirely by itself and its people, or through a system that
featured personnel of the colonial territory.

The end product of colonialism is the obtaining of the status of independence by the colonized
peoples, usually through political campaign, sometimes backed by insurgency. On rare
occasions, independence resulted from negotiations between the colonial power and the
colonized peoples, derogatorily referred to as ‘natives’.

A ‘protectorate’ exists where a territory is protected by a military power in return for
obligations imposed upon the protected territory, and where the protector exercises foreign
relations on behalf of the protectorate. An example of a British protectorate in Africa was the
Protectorate of Southern Nigeria, which was extremely crucial to the British, because it was a
coastal entity with considerable wealth, such as rubber, which was often a subject of dispute
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between the UK and other entities (see HC Deb, 3 September 1895, vol. 36, col. 1549).

Key points

e Condominiums, mandates, and international territories enjoy a special status under
international law, but are not States within the meaning of the Montevideo Convention
and are usually referred to as ‘lesser States’.

e Although lesser States meet certain Montevideo criteria (such as territory
and population), they often lack political sovereignty or independence and hence
cannot be regarded as bona fide States under the Convention.

4.5 International organizations

As subjects of international law, international organizations are a special breed. They are
established by States, and usually are as powerful and relevant as the establishing States wish
them to be. The general principle is that an international organization cannot be more powerful
than the States that establish it. However, this principle is now of limited usage considering the
development of a special class of international organizations generally referred to as
‘supranational organizations’. These bodies often have considerable powers vis-a-vis the
States that establish them and have a special status under international law.

As will be recalled from the discussion of cases such as Reparation for Injuries (see section
4.2), issues concerning the status of international organizations as subjects of international
law include whether they have distinct rights, enjoy immunities, and so on.

4.6 Individuals

We noted at the beginning of this chapter that international law traditionally applied to States.
Consequently, States have zealously asserted their sovereignty over matters within their
domestic jurisdiction and have shielded such from the reach of international law. Most
especially, States have exclusively applied their laws to their citizens, and to everyone else
present within their territory. However, between the First and the Second World Wars, the
international community began contemplating the possibility of applying international law to
individuals, and making human beings subjects of international law in certain respects.

(1928) PCJ)

The advisory opinion of the PCl] was requested as to whether an international agreement
between Poland and the Free City of Danzig (Beamtenabkommen):
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form part of series of provisions governing the legal relationship between the Polish
Railways Administration and the Danzig officials.

Although the Court stated that, according to a well-established principle of international
law, an international agreement cannot create rights and obligations for private individuals,
it emphasized (at 17) that:

It cannot be disputed that the very object of an international agreement, according to
the intention of the contracting Parties, may be the adoption by the Parties of some
definite rules creating individual rights and obligations and enforceable by
the national court. That there is such an intention in the present case can be
established by reference to the terms of the Beamtenabkommen.

Obviously, the Courtin this case had contemplated the possibility of a treaty creating an
exception to the general rule that international agreements do not apply to individuals. It must
be noted, however, that this exception is not one that can merely be inferred from the conduct
of the parties; rather, an agreement to apply international law to individuals must specifically
be provided for by the treaty between the parties—one that provides that the terms of the
agreement apply to individuals.

Since the bold step undertaken by the PCl) in the Danzig Case, international law has developed
more assertively towards regarding the individual as a subject, although this first started in the
area of international criminal law, before spreading into human rights. For example, the charter
and the judgment of the Nuremberg Tribunal (which tried the Nazi officials and their
collaborators) made it very clear that individuals could be held responsible for international
crimes. In its judgment, the Nuremberg Tribunal explicitly recognized that individuals could be
punished for violations of international law. (See Chapter 16.)

In US Office of Chief of Counsel for the Prosecution of Axis Criminality, Nazi Conspiracy and
Aggression: Opinion and Judgment (Washington DC: US GPO, 1947), p. 53, the Nuremberg
Tribunal is reported as stating that:

crimes against international law are committed by men, not by abstract entities, and only
by punishing individuals who commit such crimes can the provisions of international law
be enforced.

Article 3 of the Draft Code of Crimes against the Peace and Security of Mankind (1996) 2 ILCYB
13, 22, states that:

An individual who is responsible for a crime against the peace and security of mankind
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shall be liable to punishment. The punishment shall be commensurate with the character
and gravity of the crime.

The foundation laid by the Nuremberg trials was consolidated when, following a brutal war in
the Balkans in 1993 and genocide in Rwanda in 1994, the UN Security Council established the
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the International Criminal
Tribunal for Rwanda (ICTR). As will be seen later, in Chapter 16 dealing with international
criminal law, the adoption in 1998 of the Rome Statute establishing the International Criminal
Court (ICC) and the entry into force of the ICC Statute in 2002 crystallized the criminal
responsibility of individuals under international law.

Since the 1948 Universal Declaration of Human Rights (UDHR), human rights have transformed
from a system that applied only to States and imposed on them the obligation to protect the
civil liberties of their citizens to one that now empowers individuals, in their capacity as human
beings, to bring claims against States. Although not every human rights instrument provides for
individual enforcement of human rights, notable groundbreakers include:

¢ the Eleventh Protocol to the 1950 European Convention on Human Rights (ECHR),
adopted in 1998, changed the basis for individual applications under the Convention from
an optional one - in which an applicant’'s State must permit the application under Article 25
of the Convention - to a mandatory one under the new Article 34.

e the Inter-American Commission on Human Rights, established on the basis of
the 1948 Charter of the Organization of American States (OAS) (see Articles 26 and 32-41
of the Commission’s Regulations);

e the 1948 American Declaration of the Rights and Duties of Man (see Articles 44-47);
e the 1969 American Convention on Human Rights; and
e the 2008 Protocol on the Statute of the African Court of Justice and Human Rights.

Article 44 of the 1969 American Convention on Human Rights states that:

Any person or group of persons, or any nongovernmental entity legally recognized in one
or more member states of the Organization, may lodge petitions with the Commission
containing denunciations or complaints of violation of this Convention by a State Party.

. P-1271-04 (2010),

In this case, the Commission ruled in favour of a Chilean lesbian mother in a case
concerning the custody of her children, following a divorce from her husband. Although
Karen Atala had retained the custody of her three children upon divorce on the basis of a
mutual agreement with her ex-husband, the latter brought an action for custody upon
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discovering that Atala was a lesbian. In this high-profile case, the Chilean Supreme Court
stripped Atala of her right to custody, prompting her to seek vindication before the
Commission.

On 17 April 2010, the Commission ruled in favour of Atala and pronounced that she was
entitled to live free from discrimination. The Commission stated that discrimination against a
parent in a child-custody dispute because of his or her sexual orientation violates the
American Convention on Human Rights.

What is important about the Atala Case is that it was the first time the Commission had
reviewed a gay rights case, overruling a supreme courtin the process and firmly
establishing the right of individuals in international law.

Article 30(f) of the Statute of the African Court of Justice and Human Rights lists as entities that
may also bring a case to the African Court:

Individuals or relevant Non-Governmental Organizations accredited to the African Union or
to its organs, subject to the provisions of Article 8 of the Protocol.

thinking points

e To what extent can an individual be a subject of international law?

e /s there any difference between individuals and States as subjects of international
law?

e Define an ‘international organization’.

Having considered the subjects of international law, we now turn to discuss recognition. This is
a very important topic that, as we will see, forms the other side of the subject of international
law, in that whereas criteria of statehood tell us how States emerge, recognition show us how
already existing States deal with new States and governments.

4.7 The recognition of States and governments

4.7.1 The rationale for recognition

A State may exist legally because it meets all of the criteria of the Montevideo Convention, but
that does not mean other States acceptits existence or want to have any relationship with it. A
State may physically exist but if other States do not recognize its government, certain
fundamental consequences will follow as regards its relations with other States. Recognition
applies not only to States, but also to governments, so that a new State would have to be
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recognized by other States in order for them to deal with it, and a new government—
particularly one that comes into power by unconstitutional means—would have to be
recognized by other States for it to deal with them. Even democratically elected governments
may be refused recognition, as was the case with the popular election of Hamas in the
parliamentary elections of the Palestinian territories, which the US government refused to
recognize.

With regard to the recognition of States, a new State may emerge by breaking away froman
old State (Eritrea from Ethiopia), or through the dissolution of a former State (the former Soviet
Union). Recognition of government is usually, but not always, necessary when a new
government assumes power in a country by unconstitutional means (for example, by coup
d’état). In any of these situations, it may be necessary for States to grant or withhold
recognition from the new State or government.

Recognition is a rather difficult subject because, as noted by Nkambo Murgewa, ‘Subjects of
international law’ in M. Sgrensen (ed.), Manual of Public International Law (London: Macmillan,
1968), atp. 267:

Recognition, or the withholding of recognition, is often used as a political instrument to
express approval or disapproval of a new state or government or a territorial change.
The opinions expressed on behalf of a new state or government as to the legal nature
and effects of recognition are therefore not devoid of ambiguity, and international legal
doctrine is divided on certain central issues.

4.7.2 The recognition of States

The existence of a State as a subject of international law is complete upon fulfilling the legal
criteria contained in the Montevideo Convention, but the political acknowledgement of the
existence of a State is a question of recognition.

In the Dictionnaire de la Terminologie du Droit International (Paris: Sirey, 1960), pp. 509 and
511, the recognition of a new State is defined as:

a unilateral act by which one or more states declare, or tacitly admit, that they consider
a political unit which exists in fact and considers itself to be a state, as a state having
the rights and duties which flow from statehood.

See also Murgewa (1968, section 4.7.1), at p. 267.

thinking point

What is the rationale for recognition?
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The effects of recognition

Article 3 of the Montevideo Convention states that:

The political existence of the state is independent of recognition by the other states. Even
before recognition the state has the right to defend its integrity and independence, to
provide for its conservation and prosperity, and consequently to organize itself as it sees
fit, to legislate upon its interests, administer its services, and to define the jurisdiction and
competence of its courts.

The exercise of these rights has no other limitation than the exercise of the rights of other
states according to international law.

A similar provision is found in Article 9 of the OAS Charter, adopted in Bogota in 1948.

When dealing with recognition of States, the important issue to consider is not whether a State
has attained statehood—this is a question solely for international law to decide—but whether
the rights and obligation of a new State depend on its recognition by others. In other words, is
recognition a mere political act, as denoted by the Article 3 provision in the previous extract,
or a legal requirement, so that legal consequences arise from non-recognition?

International law attempts to answer this question by postulating two theories of the effects of
recognition: the declaratory theory and the constitutive theory.

The declaratory theory

Under the ‘declaratory’ theory, the recognition of one State by another is a mere political act
that does not confirm the statehood of the recognized State. In other words, recognition is
legally inconsequential and is merely a political gesture. Thus a State becomes a State upon
fulfilling the Montevideo criteria. If another State later declares that it recognizes that State as a
State, the effect of this declaration is that the former is ready to conduct international relations
with the latter. However, under the declaratory theory, the recognized State was a bona fide
State before that recognition by virtue of its fulfilling the Montevideo criteria and could legally
conduct business with other States. The declaratory theory holds that recognition is a mere
political act by means of which a State formally signifies that it recognizes another; a
declaration of recognition does not confer statehood upon a State, but merely declares the
existence of an already constituted statehood.

The declaratory theory conforms to the traditional notion of statehood in international law. In
classical international law, States did not require validation of their existence by others. As
Pufendorf stated in De Jure Naturae et Gentium, Bk VIl (1688), ch. 3, §9, para. 689, cited in
Crawford, The Creation of States in International Law (2nd edn, Oxford: Oxford University
Press, 2006), atp. 13:

Just as a king owes his sovereignty and majesty to no one outside his realm, so he
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needs not obtain the consent and approval of other kings or states, before he may carry
himself like a king and be regarded as such...it would entail an injury for the sovereignty
of such a king to be called in question by a foreigner.

Also, according to ). Saalfeld, Handbuch des positiven Vélkerrechts (Lausanne: University of
Lausanne, 1833), p. 26, cited in Crawford (2006, above), p. 13:

...in order to consider the sovereignty of a State as complete in the law of nations, there
is no need for its recognition by foreign powers; though the latter may appear useful, the
de facto existence of sovereignty is sufficient.

Explaining the basis of the declaratory theory, (Jennings and Watts, 1996, see section 4.1.1)
notes, at p. 129, that:

Although in practice recognition is necessary to enable every new state to enter into
official intercourse with other states, theoretically every new state becomes, according
to this view, a member of the international community ipso facto by its rising into
existence; recognition is thus viewed as purely declaratory or confirmatory in nature,
supplying only the necessary evidence of the fact of a new state’s existence.

Key points

e The declaratory theory proposes that recognition is merely a political act and that a
State is a State once it fulfils the criteria for statehood, hence recognition only declares
this state of affairs.

e The act of recognition is different from the fulfilment of criteria for statehood.

The constitutive theory

According to ‘constitutive’ theory, a State is a State only if it is recognized as such by existing
States. This is a positivist view of international law. As we will recall from Chapter 1, the basis of
positivism is that international law is founded upon State consent; hence international law
becomes or ceases only with State consent. The creation of new States creates new
obligations for already existing States, such as whether or not they should deal with it.
Consequently, those States for which these new obligations are created must decide whether
they recognize the new State or not. Hence it is only when existing States recognize the new
State that the latter exists. The fact that the new State has all of the attributes required by
international law and fulfils all of the Montevideo criteria is irrelevant.

Jennings and Watts, 1996, section 4.1.1, p. 129, notes that:
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...itis a rule of international law that no new state has a right as against other states to
be recognised by them; that no state has a duty to recognise a new state; thata new
state before its recognition cannot claim any right which a member of the international
community has against other members; and that it is recognition which constitutes the
new state as a member of the international community.

Supporting the constitutive theory, Hersch Lauterpacht, Recognition in International Law (New
York: AMS Press, 1978), pp. 55 et seq, restated in Crawford (2006, see earlier in this section),
p. 20, states that:

The full international personality of rising communities...cannot be automatic...as its
ascertainment requires the prior determination of difficult circumstance of facts and law,
there must be someone to perform that task. In the absence of a preferable solution,
such as the setting up of an impartial international organ to perform that function, the
latter must be fulfilled by States already existing. The valid objection is not
against the fact of their discharging it, but against their carrying it out as a matter of
arbitrary policy as distinguished from legal policy.

The constitutive theory has been challenged. James Crawford (2006, above) noted that the
argument of the constitutive theorists does not generally apply to international law. According
to him (at p. 20), while the determination that the legality of a State’s conduct often involves
‘difficult circumstances of facts and law’ (to which Lauterpacht alludes in his quote), ‘it has
never been suggested that the views of particular States are constitutive’. Consequently,
Crawford notes that:

If individual States were free to determine the legal status or consequences of particular
situations and to do so definitely, international law would be reduced to a form of
imperfect communications, a system of registering the assent or dissent of individual
States without any prospect of resolution. Yet it is, and should be more than this—a

system with the potential for resolving problems, not merely expressing them. [Emphasis
added]

Jennings and Watts, 1996, see section 4.1.1, expresses a view that is midway between those

who think recognition is totally irrelevant to the creation of statehood (declaratory theory) and
those who posit that recognition in fact constitutes statehood (constitutive theory). He states,

atp. 133, that

Recognition, while declaratory of an existing fact, is constitutive in its nature, at least so
far as concerns relations with the recognising states. It marks the beginning of effective
enjoyment of the international rights and duties of the recognised community. [Emphasis
added]

Page 29 of 53



Statehood and recognition in international law

Indeed, there have been several instances in which recognition was constitutive—that is, in
which a State was only deemed to be a State, at least by the recognizing States—only after
recognition has been bestowed.

While several States recognized the Republic of Korea (South Korea) before it joined the
United Nations, only Communist countries first recognized North Korea and this did not
change for a long time until after other (non-)Communist States also recognized it, despite
the fact that it met all of the Montevideo criteria.

Similarly, most Western nations did not recognize the German Democratic Republic (GDR),
created in 1949 by the Soviet Union following the creation of the Federal Republic of
Germany (FRG) by Britain, France, and the USA. Although the latter States recognized the
FRG in 1955, it was not until 1973 that Britain recognized the GDR—and that took place
only following the signing of the 1972 General Relations Treaty between the FRG and the
GDR. Most Western powers regarded the GDR as a dependant of the (then) Soviet
Republic and therefore lacking in sovereignty, which is the foremost criterion of the
Montevideo Convention.

(1959) 28 ILR 82,

A question arose whether the FRG could protect a trademark that originated in the GDR.
The Federal Supreme Court of the FRG ruled that the trademark could not be protected
because the GDR was not recognized by the FRG at the relevant time. The Court
emphasized that non-recognition is detrimental to statehood.

The Trademark Case reinforces the basis of the constitutive theory: a State may exist under
international law, but that does not impose an obligation on other States to recognize it.
Therefore, if there is no obligation to recognize the statehood of an entity, then the non-
recognizing State may disregard issues concerning the non-recognized State within its internal
legal system. The decision of the FRG court might have been different had the case involved
international law issues such as an incident on the high seas or a boundary dispute. In that
instance, regardless of the position of the FRG regarding the statehood of the GDR, the court
would have had to deal with the matter within the parameters of international law, since, in the
eyes of international law, the GDR was an international legal person. This is why Jennings and
Watts, 1996, see section 4.1.1, said that recognition performs some constitutive function
relative to the recognizing States. We will say more about this later when we consider how
municipal law deals with recognition.
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The problems of the constitutive theory

In addition to James Crawford’s critique of the constitutive theory already noted earlier, there
are a few other problems concerning the theory. First, to allow the existence of a State to be
dependent on recognition by other States, as the constitutive theory represents, means that a
new State exists without its rights and privileges vis-a-vis those States until recognition is
granted. This clearly negates the principle of equality of States in international law and renders
the relevant provisions of the Montevideo Convention, which have become customary
international law, somewhat useless.

Secondly, itis difficult to lay down trite rules concerning the number of States required before
an entity can be recognized as a State in international law. Does a State have to be
recognhized by specific States, or does it need to be recognized by all, or the majority of, other
States before it can be deemed to be a State? The fact that State practice does not disclose
any specific rules of ascertaining the requisite number of States for the purpose of recognizing
a new State makes the constitutive theory a speculative, and therefore dangerous, theory.

Thirdly, itis generally accepted that recognition is more of a political than a legal act. This
explains why, for example, despite the fact that a State is not recognized, its territory cannot
be appropriated by others, and non-recognizing States cannot use force againstit. Thus it
seems odd that a State that s, in law, a State will not be treated fully as such until political
recognition is accorded it.

Fourthly, itis difficult to understand what motivates recognition or non-recognition of States.
Recognition is subjective and mostly depends on individual States, as distinct from the
collective interests of non-recognizing States. Therefore, to give to States the sacred task of
according recognition to other States is to allow the collective interest to be subordinated to
the whims of a few States.

(2007) IC) Rep 91 (

In this case, Al-Khasawneh, the Vice President of the Court, noted that when considering
statehood there is a ‘relativism inherent in the constitutive theory of recognition [which]
itself prevents the drawing of any firm inferences’.

It is difficult to separate clinically the two theories from statehood. There is no doubt that the
declaratory theory accords more with international law, whereas the constitutive theory
underscores the political reality of statehood. State practice has not helped matters as such,
because States tend to shift either way. While we may choose to discard constitutive
theory, the case of the several breakaway States from the former SFRY, which all desperately
sought recognition despite having met the Montevideo criteria, seems to strengthen the
constitutive theory of recognition. Certainly if these States believed, as the declaratory
theorists and orthodox international law want us to believe, that recognition is merely
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confirmatory, then they would not have bothered so much with recognition, having met the
Montevideo criteria. But they not only sought recognition, they also did so as though their very
existence depended on it.

That notwithstanding, we must be careful not to equate the quest for recognition by the former
SFRY States with an affirmation of the constitutive theory. The craving of those States for
recognition took place within a specific context: they needed recognition by the EU, because
they intended to become members of that organization. Hence it might, indeed, have been
nothing more than a political calculation on their part that if they were recognized by the EU at
inception, that would pave the way for joining the organization later.

thinking points

e Explain the constitutive theory.

e To what extent do you think the constitutive theory differs from the declaratory
theory?

e What are the problems of the constitutive theory?

* In no more than five sentences, summarize why you prefer one theory to the other.

4.7.3 The recognition of governments

As stated previously, the recognition of States is different from the recognition of governments.
Whereas the recognition of a State automatically affects the recognition of its government, the
non-recognition of a government does not generally affect the recognition of a State. Thus a
State can be recognized even though its government is not, but a government cannot be
recognized in the absence of a recognized State.

General approaches to the recognition of governments

Generally speaking, itis possible to speak of three approaches to the recognition of
governments. Firstis recognition based on factual circumstances of the new government, in
which case an existing government recognizes a new government simply because the latter is
in effective control of a State, regardless of the method through which it came to power. This
approach is not generally concerned with judging the legality of a new government, although it
may occasionally do so. Prior to the First World War, the UK adopted this approach, but it
insisted on evidence that the new government met with popular approval by its own people. It
later abandoned this requirement, but reinstated it when it refused to recognize the Albanian
governmentin 1924.

Following a revolution in Hungary in 1956, the UK Under-Secretary of State for Foreign Affairs
declared the basis of the UK's recognition of the Kadar government thus:

Her Majesty’s Government have never taken any special step to recognise the Kadar
Government [but it has continued] to maintain a diplomatic mission [in Hungary] and to
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accepta Hungarian mission in London. Generally speaking, Her Majesty’s Government’s
policy in the matter of recognition of governments is to face facts and acknowledge de
facto a government which has effective control of the territory within its
jurisdiction, and of the inhabitants within the territory. Such de facto recognition does not
constitute a judgment on the legality of the government concerned, still less does it
imply approval of it.

The second approach to recognition is when a new government is subjectively approved on
the basis of the legality of its ascendance to power. Thus a government that comes to power
through revolutionary or other unconstitutional means may not be recognized. A perfect
example of this happened between 1907 and 1923, when five Central American republics
concluded a treaty that embodied the ‘Tobar doctrine’ through which they collectively agreed
not to recognize any government that came to power through revolution ‘so long as the freely
elected representatives of the people have not constitutionally reorganised the country’ (see
(1908) 2 AJIL Supp 229; (1923) AJIL Supp 118).

However, due to the perception that this subjective approach encouraged interference by
powerful States in the internal affairs of smaller States, Genaro Estrada, the Mexican Foreign
Minister, proposed the ‘Estrada doctrine’ in 1930. Principally, this doctrine rejected recognition
based on a consideration of the legality of a government and altogether rejected formal
declarations of recognition of governments. In 1977 and 1980, the USA and the UK
respectively ended issuing formal declarations of recognition of governments. It must be
noted, however, that this does not imply that the USA abandoned applying the legality test to
recognition of governments when it impliedly recognizes them.

Degree of recognition: de facto and de jure recognition

International lawyers often speak about types of recognition when discussing recognition of
governments. They distinguish between ‘de facto recognition’ and ‘de jure recognition’, the
intention being to express the degree of recognition granted by one government to another.
While de facto recognition is a complete recognition of the authority of a government, de jure
recognition refers to a recognition that is inchoate, usually pending the acquisition of full and
effective control and powers by the government seeking recognition. There is a lot of
controversy surrounding the real difference between both types of recognition, especially
when it becomes necessary to identify the type of recognition being adopted by a particular
State in practice. We can speak of a de facto government (a government that exists in fact
and is in effective control of a State) or a de jure government (a government that exists in law,
but is not in effective control of a State).

The Candoman government may choose both to recognize a new government that has
just taken power through a coup d’état in Rutamu and has effective control of the country,
and to deal with the overthrown democratic government of Rutamu now conducting its
business in exile. Candoma may deal with the new military junta, for example, in order to
protect the Candoman business interests inside Rutamu over which the new government
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has effective control. However, the representative of Candoma to the United Nations may
still be engaged in conducting international affairs with the representative of the exiled
Rutamu government, which is the only one that sits in the UN General Assembly.

In such a scenario, itis possible to speak of the varying degrees of recognition: Candoma
recognizes the de facto government established by the junta for the purpose of the
internal affairs of Rutamu; it recognizes the de jure authority of the government in exile for
the purpose of international law.

Jennings and Watts, 1996, see section 4.1.1, notes at p. 155 that the terms de facto
and de jure:

are convenient but elliptical: the terms de jure or de facto qualify the state of
government recognised rather than the act of recognition itself...The distinction between
de jure and de facto is in essence that the former is the fullest kind of recognition while
the latter is a lesser degree of recognition, taking account on a provisional basis of
present realities. Thus de facto recognition takes place when, in the view of the
recognising state, the new authority, although actually independent and wielding
effective power in the territory under its control, has not acquired sufficient stability or
does not as yet offer prospects of complying with other requirements of recognition.

() [1921] 3 KB 532

In this case, Bankes L] distinguished between de facto and de jure recognition (at 543)
thus:

A de jure government is one which in the opinion of the person using the phrase ought
to possess the powers of sovereignty, though at the time it may be deprived of them. A
de facto governmentis one which is really in possession of them, although the
possession may be wrongful or precarious.

This distinction between the types of government and the types of recognition is important
because States usually grant de jure recognition to the de jure government and de facto
recognition to the de facto government—but the reverse may be the case, in that the de facto
leader has established a very strong authority backed by legitimacy. De facto recognition
usually consists in acts that are not conclusive, such as representing the State at the
inauguration of another country’s head, while de jure recognition includes such conclusive
acts as the exchange of diplomats. The distinction between de facto and de jure governments
was much stronger prior to 1980, in which year the UK formally abandoned it.
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4.7.4 The recognition of States and governments under municipal law

As a matter of practice, most States make formal declarations on recognition. In the UK, the
Foreign and Commonwealth Office (FCO) used to issue certificates of declaration, at the
request of British courts, stating categorically whether Her Majesty’s Government recognized a
State or government or not, and if it did, to what extent.

[1919] 2; [1919] 1919-22, . 25; [1919] P95

The question arose as to whether the UK recognized the new government in Estonia. The
FCO stated that:

for the time being provisionally, and with all necessary reservations as to the future,
[Her Majesty’s Government] recognised the Estonian National Council as the de
facto, independent body, and accordingly has received a certain gentleman as the
formal representative of the provisional Government.

(p-141) @ [1978] 1 QB 205

In contrast, in this case, the FCO stated that the British government:

Dol[es] not recognize the administration established under the name of the ‘Turkish
Federated State of Cyprus’ [and] do[es] not recognise such administration as being
the government of an independent de facto sovereign state.

In general, the distinction made by the UK between de facto and de jure was constantly
misunderstood by those who simply treated the UK’s de facto recognition as recognition per
se. This led the UK to abandon the issuance of formal declarations in 1980, resorting to implicit
recognition. The discontinuance of formal declarations left British courts in a confused state
since, prior to 1980, they had exclusively relied on the FCO’s guidance on whether they
should recognize acts of foreign governments that may come before English courts.

[1986] 3 WLR 583

An English court was faced with determining whether the ‘government of Ceskei’ was a
sovereign government that could bring claims in an English court. As usual, the court
sought guidance from the FCO, but the latter stated that recognition was now being
granted implicitly. The court declined to recognize the government based on an inference
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that it made from the FCO’s response (which did not state categorically that the
government did not recognize the Ceskei government) and by relying on the decision in
the earlier case Carl Zeiss (see the following section), on recognition of States.

The recognition of States

[ [1965] 1 ALL ER 300

The English Court of Appeal had to determine the validity of a title to property originating
from the GDR at a time when the latter was unrecognized by the UK. Lord Diplock stated
that although the English conflict-of-law rules (private international law) provided for the
application of foreign rules under certain circumstances, this was only when such rules
are made (at 318):

By or on the authority of those persons who are recognised by the Government of the
United Kingdom as being the sovereign Government of the place where the thing
happened.

Although this seemed a sound application of the principle of recognition by the British
municipal legal system, the application of private international law rules to recognition was
capable of rendering relations among ordinary persons within unrecognized States such as
the GDR useless and devoid of legal meaning.

() [1967] 1 AC 853

On appeal from the above case, the defendants claimed that the plaintiff had no /ocus
standi to bring an action against them, because, according to the defendants, the laws
that created the plaintiff were those of an unrecognized State. If the House of Lords were
to be consistent, it would accept this claim and decide the case alongside the decision in
the lower court, discussed above. The Lords did not; instead, they reversed the decision
and allowed the appeal.

The House of Lords did not cite the hardship inherent in the application of
private international law rules to recognition as the basis for reversing the decision (see
later). Nonetheless, their Lordships clearly appreciated the severe hardship that a strict
application of the non-recognition principle (such as that in the first Carl Zeiss case)
brought upon ordinary human beings.

According to Lord Reid (at 907), strictly applying the non-recognition principle means that:
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We must not only disregard all new laws and decrees made by the German
Democratic Republic or its Government, but we must also disregard all executive and
judicial acts as invalid. The result would be far reaching. Trade with the Eastern zone
of Germany is not discouraged, but the incorporation of every company in East
Germany under any new law made by the German Democratic Republic or by the
official act of any official appointed by its Government would have to be regarded as a
nullity so that any such company could neither sue nor be sued in this country. Any
civil marriage under any such new law or owing its validity to the acts of any such
official would also have to be treated as a nullity so that we should have to regard the
children as illegitimate; and the same would apply to divorces and all manners of
judicial decisions whether in family or commercial questions. That would affect not only
the status of persons formerly domiciled in East Germany but also in this country the
devolution of which depended on the German law.

Lord Wilberforce, while accepting that the GDR was not recognized by the UK, was
prepared to consider (at 955) whether:

Where private rights, or acts of everyday occurrence, or perfunctory acts of
administration are concerned the courts may, in the interests of justice and common
sense, where no consideration of public policy to the contrary has to prevail, give
recognition to the actual facts or realities found to exist in the territory in question.

It must be noted, however, that this was a chance remark (obiter dictum) by the Lords,
which did not form part of the ratio decidendi (the reasons for the decision).

Instead of taking the bold step suggested by Lord Wilberforce, the House of Lords chose to
decide the case on the basis of a legal fiction: that since the GDR was a creation of the
(then) Soviet Republic and since the UK recognized that State, acts done by the GDR were
therefore acts of the Soviet Republic and could be accepted by the English courts. This was
clearly a practical solution (to avoid a strict application of the non-recognition principle), but
one predicated upon deeply flawed legal reasoning—especially since the UK did not officially
recognize the GDR until 1973. Obviously, the fact that the British government had not
recognized the GDR at that time, but the court had, presented an incoherent approach from
the UK.

legal fiction

A creation or assumption of facts by a court that allows it to apply legal rules or principles
that are not necessarily designed to be used in that way or for that purpose. Itis an attempt

by the courts to provide for situations to which existing rules do not aptly cater.
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[1971] P 188

In this case, an English court refused to recognize a divorce already granted by a South
Rhodesian court on the basis that Britain did not recognize South Rhodesia as a sovereign
State. Hence there was no recognition of its government.

(p-143) @ [1978] 1 All ER 277

The plaintiff in this case brought an action for trespass in respect of two hotels owned by
him, but which, following the 1974 Turkish invasion of Cyprus, fell into the hands of some
Turkish Cypriots. The Court of Appeal rejected the claim on the basis that, since the UK did
not recognize the Turkish Republic of Northern Cyprus (TRNC), it had no jurisdiction to
hear the case.

Interestingly, Lord Denning, like Lord Wilberforce in Carl Zeiss before him, favoured a
more flexible approach towards the application of the non-recognition principle. His
Lordship stated (at 283) that:

If it were necessary...I would unhesitatingly hold that the Courts of this country can
recognise the laws or acts of a body which is in effective control of a territory even
though it has not been recognised by Her Majesty’s Government de jure or de facto: at
any rate, in regard to the laws which regulate the day-to-day affairs of the people,
such as their marriages, their divorces, their leases, their occupations, and so forth;
and furthermore that the Courts can receive evidence of the state of affairs so as to
see whether the body is in effective control or not.

[2002] 1 FLR 956

In this case, the British courts finally took the bull by the horns. The issue before the court
was whether a divorce granted by the TRNC was valid before an English court. As may be
recalled from the previous case, the TRNC was not recognized by the UK and an
application of the non-recognition principle to a similar case had led to the non-recognition
of a divorce granted by the TRNC (see B v. B [2000] 2 FLR 707).

However, the court accepted the argument that administrative acts constituted an
exception to the principle of non-recognition. In coming to this decision, Justice Sumner
stated that the judge in B v. B would have decided the same way had he had the benefit of
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the full argument. He also distinguished Yeldag from Resat Caglar [1996] STC (SCD) 150;
[1996] 1 LRC 526, which, although also involved the TRNC, primarily concerned the
immunity of the latter before the English courts and not administrative acts, such as
divorce, as dealt with in Emin v. Yeldag and B v. B.

Itis clear, from the above, that the British courts have found a way in which to sidestep the
recognition of States by the British government, by distinguishing between the types of case in
question. This is because recognition is such a political act that there are no laid-down criteria
to guide States in the exercise of their right to recognize other States. Therefore, the courts
have restricted the application of municipal law to issues bordering on recognition by applying
the laws of unrecognized States to acts regarding personal transactions of individuals, as
distinct from acts and transactions of such unrecognized States.

Key points

e The UK no longer issues formal declarations for recognition, but now grants
recognition implicitly.

e The English courts have largely abandoned the strict application of hon-recognition
rules to cases concerning administrative acts of unrecognized States, such as divorce.

¢ The flexible approaches adopted by Lord Wilberforce and Lord Denning
eventually prevailed upon the adoption of legal fiction by English courts to avoid the
hardship of applying private international law rules to recognition.

The recognition of governments

As we have seen in the previous section, English courts usually disregard acts done in
unrecognized States, other than administrative acts. However, the consequences of
unrecognized governments before English courts are many and severe. Faced with
termination of formal declarations of recognition by the FCO, the English courts have had to
devise their own means of determining when foreign governments will or will not enjoy
immunity in an English court, can sue or be sued, and will or will not be entitled to recover
property before English courts.

o (1939) AC 256

The issue before an English court was the validity of a requisitioning order. The ship, then
owned by the defendant and in a London port, was requisitioned by the Nationalist
government, which ruled the Basque region of Spain following a civil war, in 1938. The
question was whether the Nationalist government ruled over a sovereign State. The FCO
answered affirmatively and declared that the Nationalist government enjoyed immunity
before the English courts.
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An unrecognized government cannot sue or be sued in an English court. This was held in City
of Berne v. Bank of England (1804) 9 Ves 347. In addition, it should be noted that the laws of
unrecognized governments are inapplicable before the English courts.

PY [1921] 3 KB 532 ( )

The defendant bought some timber from the government of the Soviet Union. The plaintiff
claimed ownership of the timber on the basis that it owned the factory from which the
timber came before its nationalization by the new Soviet government in 1919, and that
since the UK did not recognize the latter, the nationalization decree should not be
recognized by the court.

The court held in favour of the plaintiff.

However, this decision was revised on appeal because, in the interim, the UK recognized
the Soviet Republic and that recognition was deemed to be retroactive (see section 4.7.6
for a discussion of retroactive recognition). It must be pointed out, however, that the Court
of Appeal noted that the decision in the court of first instance was correct.

[ [1939] 1 CH 182

Emperor Haile Selassie entered into a contract with the defendant to supply wireless
transmission between Abyssinia (now Ethiopia) and the UK. This was shortly before
Abyssinia was invaded and annexed by Italy in 1935 and 1936, respectively. The plaintiff
brought an action to recover money due under the contract. The question for the court
was whether the fact that the UK recognized the de facto authority of Italy prevented the
plaintiff, whose de jure authority the UK also recognized, from bringing the action. The
defendant had relied on Luther’s Case to argue that only the de facto government could
bring the action to recover the sum.

It was held that, since Abyssinia was recognized as the de jure authority, it could bring an
action to recover the sum, despite the fact that the UK recognized the de facto authority of
Italy.

Distinguishing this case from Luther, Bennet ] said (at 190) that:

...the only point established by [Luther] is that where the Government of this country
has recognised that some foreign Government is de facto governing some foreign
territory, the law of England will regard the acts of the de facto Government in that
territory as valid and treat them with all the respect due to the acts of a duly
recognised foreign sovereign state...lt was not suggested in that case nor was
anything said in it which supports the view that on or in consequence of such
recognition a title to property in this country vests in the de facto Government and in
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that a title vested in a displaced Government is divested...[t]he present case is not
concerned with the validity of acts in relation to persons or property in Ethiopia. Itis
concerned with the title to a chose in action—a debt, recoverable in England.

While the case was on appeal, the British government recognized the de jure authority of
Italy over Abyssinia. Consequently, the Court of Appeal held that Ethiopia could not bring
an action for the sum.

A similar, but distinguishable, situation arose when the government of Somalia entered into
a contract with the defendant to deliver rice cargo to Somalia. Before delivery, the
government was overthrown in a civil war and replaced by a provisional government. The
latter brought an action to recover funds due under the contract. The question for the
English court was whether the provisional government could bring an action before the
English court.

(It must be noted that there was no government in effective control of Somalia at this time
and the British government had no dealings whatsoever with the provisional government.)

Hobhouse ] laid down some guidelines (at 68) to help him to decide whether or not the
court should recognize the provisional government—namely:

1. whether the plaintiffs were the constitutional government of the state;

2. the degree, nature and stability of administrative control, if any, that the
plaintiffs maintained over the territory of the state;

3. whether Her Majesty’s Government had any dealings with the provisional
government, and, if so, what were the nature and extent of those dealings; and
4. the extent of the international recognition afforded by the world community to
the government of the state.

The provisional government failed to satisfy these conditions and the action failed.

L [1998] 2 All ER 821

The question for the court to decide was whether it should entertain a request by Sierratel
to disregard the mandate issued by the overthrown and exiled government of Tejan
Kabbah concerning Sierra Leone accounts held at Barclays Bank in London. At this time,
the British government still recognized the exiled government of Tejan Kabbah as the de
jure authority in Sierra Leone and the international community opinion was strongly in
favour of the restoration of that democratic regime. The Sierra Leonean Ambassador to the
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UK, who owed allegiance to Kabbah’s government, brought an action that Barclays Bank
should maintain the original mandate.

The court applied the ‘Hobhouse criteria’ (see the previous case) and came to the
conclusion that the new military junta could not be regarded as the government of Sierra
Leone.

Obviously, this decision was motivated by the preponderance of international
opinion and the fact that the UK was not dealing with the new government. In reality, the
military junta was in effective (hence de facto) control of Sierra Leone at the relevant time.

The Hobhouse criteria fill a gap in the principle of recognition in the UK and may yet become
the guiding principle for determining when English courts may or may not recognize foreign
governments. Itis clear that, for now, these criteria demonstrate that the courts are able to
decide recognition issues independently, without deference to the executive arm of the
government. The danger, however, remains that the courts and the State occasionally work at
Cross purposes on recognition, as Carl Zeiss (No. 2) reminds us.

thinking points

e Summarize the effects on non-recognition of government within a municipal legal
system.

e How do English courts attempt to resolve the confusion created by the termination
of formal declarations of recognition by the FCO?

e |s there a distinction between the administrative acts of a State or government,
involving individuals, and the executive acts, involving the State, as represented by
the government?

e Distinguish Haile Selassie v. Cable and Wireless Ltd from Republic of Somalia v.
Woodhouse Drake and Carey.

4.7.5 The reality of recognition and non-recognition in the present world

The consequences of non-recognition vary. When a new State is not recognized, the
consequences of this depend on the reasons for non-recognition, who is not recognizing it,
the status of the unrecognizing State in the community of nations, how many States do not
recognize the new State, and the fora in which non-recognition applies. In other words, there
are no hard-and-fast rules for determining the consequences of non-recognition of States.

Non-recognition of a new State by a vast majority of existing States

Where a new State is not recognized by a vast majority of existing States, the fact of non-
recognition can hamper its enjoyment of certain rights under international law. For example,
such a State may not be admitted as a member of the United Nations, even though it has
already met the criteria of the Montevideo Convention. This is not because the new State is
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not, in fact, a State in international law—it certainly is—but because there remains such a
strong mix of law and politics in the creation of new States that the efficacy of law is rendered
dependent, to a reasonable extent, on political realities. Israel was recognized by several
States at a time when there was a huge controversy about its territory. On the contrary, the
German Democratic Republic and North Korea were not recognized for many years after their
creation, even though they met the Montevideo criteria.

Irrespective of whether a new State is or not recognized, provided that it meets the Montevideo
criteria, certain fundamentals never change. First, non-recognition does not imply that the
existing States can treat the territory of the new State as terra nullius (thatis, ‘no-man’s-land’).

Thus far, recognition plays a crucial role, at least between the recognizing and
recognized States. While non-recognition does not mean that a new State has no rights under
international law, it means that, as between it and the unrecognizing State, such rights do not
exist since the latter does not recognize its existence. As Jennings and Watts, 1996, see
section 4.1.1, notes at p. 133:

Recognition, while declaratory of an existing fact, is constitutive in its nature, at least so
far as concerns relations with the recognising state. It marks the beginning of the
effective enjoyment of the international rights and duties of the recognised community.

However, the fact that, under international law, States have no obligation to recognize new
States (see later) affects the relevance of the declaratory theory to a considerable extent.
Also, non-recognition of a State does not affect its own internal order, such as, for example,
the validity of its own law within its territory, nor does it mean that the State ceases to exist.
What is mainly affected is the level of the State’s relations with other States and how existing
States deal with it. This is particularly so if the new State is party to a treaty to which a non-
recognizing State is also a party (see, for example, Zalcmanis v. United States (1959) ILR 28,
95; Re Nepogodin Estate (1955) ILR 22, 90; Re Eng’s Estate (1964) ILR 35, 235).

Key points

e Even if a State fulfils the Montevideo criteria of statehood, its non-recognition by a
vast majority of existing States can seriously hamper its international relations.

* Non-recognition of a State does not rob it of certain fundamentals such as the ability
to keep its territory. Non-recognizing States cannot treat the territory of an
unrecognized State as terra nullius.

4.7.6 The time of recognition

There are no prescriptions about when recognition can be bestowed on a State. Generally, the
time at which recognition is conferred depends on the circumstances surrounding the
emergence of a State or government. The recognition of a State that achieves independence
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after a period of colonization may be quicker than that of a State that breaks away from an
existing State. Presumably, there will be less controversy about the status of the former than
the latter. For example, most African States that emerged from colonialism were recognized
almost immediately and admitted to UN membership without problems. The recognition of the
States that split from the former SFRY—Croatia, Macedonia, Bosnia and Herzegovina, Serbia,
and Montenegro, etc.—took a much longer period due to the controversy surrounding their
breakaway and their territories, and also due to the additional criteria that were imposed by the
then EC before these States could be admitted (see discussion in section 4.3.3).

Premature recognition

Despite the fact that no definite rules govern when recognition may be granted, itis
problematic if recognition is bestowed prematurely or, as itis often expressed, ‘precipitately’.
According to Jennings and Watts, 1996, see section 4.1.1, at p. 144:

The recognition of Israel by the United States on 14 May 1948 has been regarded as
precipitate. It was granted on the same day that the Israeli Act of Independence became
effective, notwithstanding that the existence of the State of Israel was not by then firmly
established.

The UK declined to recognize Israel immediately. It argued that to recognize Israel so quickly
would be ‘a positive act of favouring one side’ (see HC Deb, 10 June 1948, vol. 451, cols.
2664-6).

Where a State bestows recognition on its former colony, it cannot later complain that an earlier
recognition of that colony by third States is precipitate. Thus while the French recognition of
the USA in 1778, following the latter's breakaway from Britain, was originally regarded as
premature, the fact that Britain then recognized the USA in 1792 prevented it from later
claiming that the French recognition was precipitate.

Similarly, where a colony declares its independence by breaking away from its parent State,
the fact that the parent State is unable to reverse the situation may lead to the recognition of
the new State even before the parent body offers such recognition. Thus, following the
Bangladeshi declaration of independence from Pakistan in 1971, several States recognized the
Bangladeshi State before Pakistan eventually did so in 1974. Also, although several States had
refused to recognize the declaration of independence by many South American colonies from
Spain, the fact that the latter was unable to reclaim these colonies led other States, such as
the USA and the UK, to recognize these new States.

thinking points

e When should recognition be granted or bestowed on a new State?

e What does the phrase ‘precipitate recognition’ mean and can you give two
examples of this?

Page 44 of 53



Statehood and recognition in international law

Retroactive recognition

Granted that there is no specific time prescription for the recognition of States and
governments, the question is: what is the effect of recognition bestowed on the new
government on acts done by the previous government or by the State prior to the
commencement of its regime?

As a matter of practice, recognition is retroactive. This means that, once bestowed,
recognition dates back to the time at which the State or the government first came into
existence. This clearly causes a problem for the declaratory theory, which, as explained
previously, implies that recognition is merely confirmatory of a State or government.

As Lauterpacht said in ‘Recognition of States in international law’ (1944) 53 Yale L) 385, 440:

Recognition is retroactive in the meaning that, once granted, it dates back to the actual
commencement of the activities of the recognized authority with regard to international
rights and duties and, in particular, with regard to the recognition by foreign courts of
the validity of its internal acts. That principle is obviously an embarrassment for the
declaratory view. For if a State is a subject of international rights and duties as soon as
it ‘exists,’ then there is no necessity for a special judicial doctrine sanctioning the
validity of those rights and duties ab initio. [Emphasis added]

However, we should note that the retroactivity of recognition is a matter of convenience,; itis
not a principle of international law. Otherwise, it would be almost impossible for States to
conduct business with one another if they were under the perpetual fear that activities

conducted with one government, prior to its recognition, may yet be regarded as illegal
by courts after recognition is bestowed. The need to avoid this unnecessary obstruction in
State relations has been repeatedly emphasized, especially by the US Supreme Court.

[ ] 301 US 324 (1937)

On behalf of the US Supreme Court, Justice Sutherland stated (at 203) that:

...the conduct of foreign relations is committed by the Constitution to the political
departments of the Federal Government; that the propriety of the exercise of that
power is not open to judicial inquiry; and that recognition of a foreign sovereign
conclusively binds the courts and is retroactive and validates all actions and conduct
of the government so recognized from the commencement of its existence.

315 US 203 (1942)
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Similarly, in this case, the US Supreme Court said (at 230) that:

Recognition is not always absolute; it is sometimes conditional...Power to remove such
obstacles to full recognition as settlement of claims of our nationals...certainly is a
modest implied power of the President who is the ‘sole organ of the federal government
in the field of international relations.’...Effectiveness in handling the delicate problems
of foreign relations requires no less. Unless...such a power exists, the power of
recognition might be thwarted or seriously diluted. No such obstacle can be placed in
the way of rehabilitation of relations between this country and another nation, unless
the historic conception of the powers and responsibilities of the President in the
conduct of foreign affairs...is to be drastically revised...We would usurp the executive
function if we held that that decision was not final and conclusive in the courts.
[Emphasis added]

Furthermore, it must be noted that the retroactivity of recognition relates only to acts done
within the authority of the concerned State or government prior to its recognition, not acts
done ultra vires (that is, in excess of its authority). Also, recognition does not affect the validity
of acts of a previously recognized government after such recognition has been withdrawn.

Note that the retroactivity of recognition applies only to acts done by a State or government
within its own country, prior to recognition; it does not affect the validity of acts done by a
previously recognized government, as the following case makes clear.

o 304 US 126 (1938)

The Imperial Russian Government opened an account at a New York bank, the Guaranty
Trust Company, in 1916, but the government was overthrown on 5 July 1917 and replaced
by the Provisional Government of Russia, which was recognized by the USA on 12 July
1917. On 17 November 1917, the Provisional Government of Russia was overthrown and
replaced by the Union of the Soviet Socialist Republics (USSR). The USA recognized the
USSR in 1933, in which year the USSR government assigned all monies due to it from
Guaranty Trust and American nationals to the US government. The USA brought an action
against the bank to recover the money. The bank brought the current action to dismiss the
claim by the USA.

The USA argued that its recognition of the USSR in 1933 operated retroactively and that it
nullified rights acquired in the USA in consequence of its prior recognition of the
Provisional Government. In effect, it would mean that the rights acquired by American
nationals from their transactions with the Russian Provisional Government (which
the USA recognized at the time) were invalid, since the proper government recognized
from 1917 would have been the USSR by the operation of retroactivity.

The US Supreme Court rejected this argument. It stated (at 141) that to treat the
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recognition of the USSR as operating to invalidate all of the legal consequences of the
prior recognition by the USA of the Provisional Government and its representatives, as
though such recognition had never been accorded:

ignores the distinction between the effect of our recognition of a foreign government
with respect to its acts within its own territory prior to recognition, and the effect upon
previous transactions consummated here between its predecessor and our own
nationals. The one operates only to validate to a limited extent acts of a de facto
government which, by virtue of the recognition, has become a government de jure. But
it does not follow that recognition renders of no effect transactions here with a prior
recognized government in conformity to the declared policy of our own Government.

The facts of this case show that where acts are conducted by a recognized de facto
government, such acts will not be nullified by the subsequent recognition of another
government. The USA wanted its recognition of the USSR to be retroactive to nullify
transactions entered into with the recognized Provisional Government. The Court rejected this
position.

Note that retroactive recognition dates back to transactions entered into from the inception of
the government in question and not to transactions with other duly recognized governments,
so as to nullify the latter. Therefore, for retroaction to apply, the transaction should have been
with the government that is subsequently recognized.

Also, as stated earlier, retroactive recognition applies only to acts done by a government
within its sphere of authority and control, and not to acts done ultra vires its authority prior to
recognition.

[ [1950] 1 KB 157

The Polish government, which was already established in Warsaw (the ‘Warsaw
government’), but was at the material time exiled in London, entered into an agreement
with some Polish employees on 3 July 1945 that it would pay them some sums of money if
they were to leave their employment. Meanwhile, on 28 June 1945, the Provisional Polish
Government of National Unity was established in Lubin, Poland (the ‘Lubin government’),
and was recognized by Her Majesty’s Government from midnight of 5-6 July 1945, thus
ending the previous recognition of the Warsaw government on that date. The plaintiffs left
the defendants’ employment, based in London, and claimed three months’ salary from 5
July 1945 based on the agreement that they had with the Warsaw government dated 3 July
1945.

The defendants argued that since the British government recognized the Lubin
government on 5 July 1945, the recognition was retroactive so that it went back to 28 June
1945, when the Lubin government was formed. As such, the purported agreement with the
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Warsaw government was illegal, since only the Lubin government could represent Poland
as from 28 June.

The court held that since the British recognition accorded to the Warsaw government
lasted until 5-6 July 1945, the 3 July agreement remained valid. The court also held that
while it was true that the British recognition of the Lubin government meant that the latter
had been in existence since 28 June 1945, it was not in control of the activities carried out
outside Poland, such as the agreement that was reached in London. Until that
time, it was the Warsaw government that was in charge of such matters.

4.7.7 Is there a duty to recognize in international law?

The question of whether there is a duty to recognize in international law is fundamental to the
determination of the effect of recognition. If there is a duty to recognize, then logically it means
that recognition will be legally consequential, so that non-recognition of a new State implies
serious legal and not merely political consequences. A duty to recognize will imply that the
existence of a State depends on other States performing that duty, regardless of whether the
new State has met the formal criteria for statehood.

The opinions of writers are divided on this issue. According to Lauterpacht (1978, see section
4.7.2), p. 6:

In the absence of an international organ competent to ascertain and authoritatively to
declare the presence of full international personality, states already established fulfil that
function in their capacity as organs of international law. In thus acting they administer
the law of nations.

Clearly, Lauterpacht believed that the duty to recognize exists. Indeed, the UK laid down the
criteria for recognition thus (HC Deb, 29 February 1984, vol. 55, col. 226):

The criteria which normally apply for the recognition of a state are that it should have,
and seem likely to continue to have, a clearly defined territory with a population, a
Government who are able of themselves to exercise effective control of that territory
and independence in their external relations. There are, however, exceptional cases
when other factors, including relevant United Nations resolutions, may have to be taken
into account.

The attitude of the USA on the question of whether there is a duty to recognize was stated in
(1976) US Digest 19-20, to the effect that:

International law does not require a state to recognize another entity as a state; itis a
matter for the judgement of each state whether an entity merits recognition as a state. In
reaching this judgment, the United States has traditionally looked to the establishment of
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certain facts. These facts include effective control over a clearly-defined territory and
population; an organized governmental administration of that territory; and a capacity to
act effectively to conduct foreign relations and to fulfil international obligations. The
United States has also taken into account whether the entity in question has attracted
the recognition of the international community of states.

State practice has been uneven as far as applying the Montevideo criteria for the purpose of
recognition. While the USA refused to recognize Cuba in 1875, due to the absence of an
effective government, it recognized Albania in 1919, despite that country’s not having an
effective government; while it recognized Algeria as a State in 1962, it did not recognize the
Algerian government until three months later (see J. B. Moore and F. Wharton, A Digest of
International Law (Washington DC: GPO, 1906), eight vols; M. M. Whiteman, Digest of
International Law (Washington DC: GPO, 1963-73) fifteen vols).

There is little support for the view that there is a duty to recognize in international law. Views
such as that expressed by Lauterpacht (see earlier) have been increasingly challenged by
other writers, including those who favour the constitutive theory.

Thus in ‘Some thoughts on the doctrine of recognition in international law’ (1934) 47
Harv L Rev 776, 780, Sir John Fischer Williams noted that:

The Members of the Family [of Nations], acting in the absence of a central authority,
when they admit to membership, have a duty to act as in discharge of a duty to the
Family and therefore upon some general principle, not in a merely selfish and arbitrary
interest [but when it comes to recognition] each State cannot be conceived as doing
more than declaring its own policy.

This statement suggests that even if existing States discharge some duty to admit new
members into the family of nations (a point that resonates with the constitutive theory), as far
as recognition is concerned, each State does no more than merely declare its own policy.
Hence (ibid.):

...itis also clear that the nature of the act of each State cannot be creative in the sense
of making a new international person, but must be limited to a declaration that it
personally accepts the fact that a new international person has come into being.

Regardless of whether or not there is a duty to recognize in international law, it must always be
borne in mind that, once recognized, a State cannot subsequently cease to exist, even ifitis
without a government, except under exceptional circumstances such as the breaking up of
the State into several new States. As Jennings and Watts, 1996, see section 4.1.1, at p. 131,
puts it

Once recognised as a state, its government may go near to disappearing without
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necessarily affecting the state’s continued existence, as may happen during a civil war;
similarly, in 1945, Germany was virtually without a government (as opposed to the
authorities of the occupying powers) but was still regarded as continuing as a
state...The UK recognises no government in Kampuchea (Cambodia), but still
acknowledges its continuation as a state.

During the Liberian civil war, the government of Samuel Doe, the legitimate government of
Liberia when the war broke outin 1989, was later confined to the capital city, Monrovia,
while the rebel forces of the Charles Taylor-led National Patriotic Front of Liberia (NPFL)
controlled nearly 98 per cent of the country. Nonetheless, Liberia was still widely regarded
as a State in international law and was so dealt with by other States.

[ (1923) 1 RIAA 369 (The )

The dispute arose from the nullification of acts of the Tinoco government by a government
that overthrew Tinoco’s administration in 1919. The UK, which did not recognize the de
facto government of Tinoco while it was in power, made a claim against the new
government in Costa Rica regarding commercial matters concerning British subjects. The
new Costa Rican government objected, amongst other things, on the ground that since the
UK did not recognize the Tinoco government, it could not bring an action for claims due
under that government.

Arbitrator Taft disagreed. He stated (at 382) that:

Here the executive of Great Britain takes the position that the Tinoco government
which it did not recognize, was nevertheless a de facto government that could create
rights in British subjects which it now seeks to protect. Of course, as already
emphasized, its failure to recognize the de facto government can be used againstitas
evidence to disprove the character it now attributes to that government, but this does
not bar it from changing its position. Should a case arise in one of its own
courts after it has changed its position, doubtless that court would feel it incumbent
upon it to note the change in its further rulings.

In effect, the UK’s non-recognition of the Tinoco government, although evidence that that
government did not meet universal approval, did not prevent it from bringing a claim
against the government.
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Conclusion

States constitute the most important subjects of international law. However, as we have
seen, they are not the only subjects of international law; international organizations are
also subjects of international law, and have grown considerably in status and importance
in recent years. Under certain circumstances, human persons can also be regarded as
subjects of international law, even if only for the enjoyment and enforcement of specific
rights and privileges. Under the European Convention on Human Rights and the Protocol
relating to the establishment of the African Court for Human Rights and Justice, individuals
can bring actions against States before international tribunals.

We have also seen that the criteria for statehood, laid down in the Montevideo Convention,
are by no means exhaustive of what communities, such as the EU, may ask of their
prospective members.

When a new State has emerged—by fulfilling the Montevideo criteria and whatever
additional conditions there may be—it is important that it is recognized by other States.
Whether such recognition is merely declaratory or constitutes the essence of the State is
always debatable. What is certain is that recognition is not entirely devoid of content. If
nothing more, it gives a State a better basis upon which to enjoy its international rights and
to interrelate with other States. A recognized State is, therefore, a solid international legal
person, fully capable of enforcing its rights as guaranteed under international law, just as a
government that is recognized is able to represent its State both in foreign courts and
international fora. Itis thus clear that recognition of States contributes to their capacity as
subjects of international law, making both subjects inextricably interlinked. They are,
indeed, two sides of the same coin.

Questions

Self-test questions

1 What are the criteria for statehood under the Montevideo Convention?
2 List the ‘new requirements’ of statehood adopted by the European Community in
1991.
3 List the subjects of international law.
4 Explain the terms ‘declaratory theory’ and ‘constitutive theory’.
5 What does the ‘Estrada doctrine’ imply?
6 How do you understand the term ‘recognition’?
7 When must recognition be granted?
8 Explain the term ‘retroactive recognition’.

Discussion questions

1 ‘The criteria for statehood under the Montevideo Convention are exhaustive and do
not permit any additional criteria or practices to be added.’ Discuss.
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2 ‘A “defined territory” means a territory free from controversy or dispute.” To what
extent does this assertion reflect the understanding of ‘defined territory’ under the
Montevideo Convention?

3 What is the relationship between the Montevideo criteria of statehood and the ‘new
requirements’ proposed by Fawcett (1964-65, see section 4.3.2) and adopted by the
European Community in 19917

4 ‘Retroactive recognition is a matter of convenience in State relations; itis not a
principle of international law.’” Discuss.

5 ‘There is no duty of recognition in international law.’ Discuss.

Assessment question

Teletoys, a company registered in Candoma, entered into a contractin 2003 to supply
Rutamu’s State Department with 500 plasma units during the reign of General Blast in
Rutamu. Although the military junta overthrew the democratic government in 2005,
Candoma never recognized it until it was overthrown in 2008 by another military junta led
by General Roué. Teletoys has brought an action against Rutamu, following the refusal of
General Roué’s government to pay Teletoys money due under the contract. Roué’s
government argues that since Candoma never recognized Blast's government, it cannot
bring an action against it.

Advise Teletoys.

Key cases

* Emin v. Yeldag (Attorney-General and Secretary of State for Foreign and
Commonwealth Affairs intervening) [2002] 1 FLR 956

® Great Britain v. Costa Rica (1923) 1 RIAA 369 (the Tinoco Arbitration)
e Guaranty Trust Company v. United States 304 US 126 (1938)
e International Registration of Trademark (Germany) Case (1959) 28 ILR 82

e Karen Atala Riffo v. Chile Case No. P-1271-04 (2010), Inter-American
Commission on Human Rights (the Atala Case)

e Netherlands v. United States (1928) 2 RIAA 829 (the Island of Palmas Arbitration)

e Opinion on the Difference Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission of Human Rights (1999) IC] Rep 62

® Republic of Somalia v. Woodhouse Drake and Carey (Suisse) SA [1992] 3 WLR 744
e Sierra Leone Telecommunications Co. Ltd v. Barclays plc [1998] 2 All ER 821

Further reading

Bardonnet, D., ‘Les frontiéres terrestres et la relativité de leur tracé: problemes juridiques

Page 52 of 53



Statehood and recognition in international law

choisis’ (1976) 153 Recueil des cours de I’Académie de Droit International de La Haye 9

Crawford, J., The Creation of States in International Law (2nd edn, Oxford: Oxford
University Press, 2006)

Grant, T. D., ‘Defining statehood: the Montevideo Convention and its discontents’ (1999)
37(2) Colum] Transnat'l L 403

Hillgruber, C., ‘The admission of new States to the international community’ (1998) 9 EJIL
491

John, F. (ed.), International Legal Personality (Farnham: Ashgate, 2009)
Lauterpacht, H., ‘Recognition of States in international law’ (1944) 53(3) Yale L) 385

Orakhelashvili, A., ‘The position of the individual in international law’ (2001) 31 Cal W Int'l
L 241

Rama-Montaldo, M., ‘International legal personality and implied powers of international
organizations’ (1970) 44 BYBIL 111

Schwebel, M. S., ‘Mini-States and a more effective United Nations’ (1973) 67 AJIL 108

Page 53 of 53



International organizations

Law Trove

e

International Law
Y, Dowen. pof Mederinin

Complete International Law: Text, Cases, and Materials (2nd
edn)

Ademola Abass

Publisher: Oxford University Press Print Publication Date: Aug 2014
Print ISBN-13: 9780199679072 Published online: Oct2014
DOI: 10.1093/he/9780199679072.001.0001

5. International organizations s

Chapter: 5. International organizations
Author(s): Ademola Abass
DOI: 10.1093/he/9780199679072.003.0005

Learning objectives

This chapter will help you to:

study the role and functions of international organizations;

analyse the personality of international organizations and its consequences;

® recognize the various types of international organization; and

assess the relevance of international organizations in today’s world.

Page 1 of 58



International organizations

(p- 157) Introduction

International organizations are a very important feature of international law.
Not only are they important as subjects of international law (see Chapter 4),
but they are also very important players on the international plane. However,
unlike States, international organizations have not always been part of the
international legal system: they are more or less late arrivals on the scene,
and their emergence was not primarily for the purpose for which they are
popular today. This chapter will discuss the origin, types, roles, functions,
powers, and limitations of international organizations.

5.1 Origins: from the Congress of Vienna to the League of Nations

The origin of international organizations dates back to the second half of the nineteenth
century. As seen in Chapter 4, traditional international law mainly concerned States and, under
that system, States functioned largely as individual entities, with international law (or the ‘law of
nations’, as it was then called) regulating their relations with one another.

According to Inis Claude, Swords into Plowshares (3rd edn, London: University of London
Press, 1964), while the emergence of States as sovereign entities in the seventeenth and
eighteenth centuries was crucial, the preconditions for the creation of international
organizations were not met during those centuries. For example, there was little contact
between States and generally there was no perceived need for institutionalized mechanisms to
manage international relations. In essence, the international legal system that prevailed in the
seventeenth and eighteenth centuries was one in which, according to Richard Falk ‘a
decentralized control by sovereign States’ provided the basis for a horizontal international
order critical for the subsequent development of international organizations: ‘The interplay of
Westphalia and Charter conceptions of international legal order’ in Cyril E. Black and Richard
A. Falk (eds), The Future of the International Legal Order, Vol. I: Trends and Patterns
(Princeton, NJ: Princeton University Press, 1969), at p. 69.

The Congress of Vienna, held between 1814 and 1815 after the devastation of the Napoleonic
wars aimed to reorganize Europe and ensure that peace and security prevailed in the
continent thereafter. It was at this Congress that the idea of a ‘Concert of Europe’, which had
been expressed in the 1814 Treaty of Chaumont Europe, took a firm foothold.

The Congress of Vienna established a system of international organizations as they are known
today. The Final Act of the Congress, for instance, made no provisions for any regular meeting
of the Congress (a significant feature of the procedure of international organizations).

In their chapter ‘International organization’ in B. Bouckaert and G. De Geest (eds),
Encyclopedia of Law and Economics, Vol. I: The History and Methodology of Law and
Economics (Cheltenham: Edward Elgar, 2000), p. 692, Alexander Thompson and Duncan
Snidal note (at p. 694) that the Congress of Vienna:
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Created a more systematic and institutionalized approach to managing issues of war
and peace in the international system. The principal innovation at Vienna was that
representatives of states should meet at regular intervals—not just in the wake of war—

to discuss diplomatic issues. Accordingly, four major peacetime conferences were held
between 1815 and 1822.

Two factors undermined the Congress’s ability to deal with the challenges of late eighteenth-
century Europe: first, the Congress was reactive in its operation and, secondly, the nature of
post-Napoleonic War challenges in Europe.

There were no regular but only sporadic meetings tailored towards specific occurrences.

However, in the nineteenth century more concrete steps emerged towards the establishment
of international organizations, with the creation of many unions, starting with the establishment
of the Central Commission for the Navigation of the Rhine by the littoral States of the Rhine, in
1815 in Vienna.

According to Abdullah El-Erian, ‘The historical development of international institutions’ in Max
Sgrensen (ed.), Manual of Public International Law (London: Macmillan, 1968), at p. 59:

The decisive step forward in international organizations in, the nineteenth century was
undoubtedly the creation of the Telegraph and Postal Unions in 1865 and 1874. The
International Telegraph Union was created by the Paris Telegraph Convention of 1865,
and with the establishment in 1868 of the International Bureau of Telegraph
Administrations, the Telegraph Union became the first truly international organization of
states with a permanent secretariat.

Aside from establishing permanent structures, the unions also inspired important changes in
the direction of international law at the time. For example, prior to this time, it was the practice
amongst States that a treaty or convention could be changed only on the basis of a
unanimous decision of all of the parties to it (known as the ‘unanimity’ rule). However, early

international organizations altered this position and the ‘majority rule’ was gradually introduced
into the international legal system.

In International Law: Chiefly as Interpreted and Applied by the United States (2nd edn,
Boston, MA: Little, Brown and Co., 1947, vol I), C. C. Hyde states, at p. 131, that the unions had
a more general influence on the growth of international law, especially by increasing the
awareness:

of potentialities of international organizations as a means of furthering an interest
common to numerous states without detriment to that of any concerned.

In 1919, the League of Nations was established as a first truly international organization with a
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permanent structure with an Assembly, an Executive Council, and a Secretariat (Article 2,
League Covenant).

Key points

e International organizations emerged around the middle of the nineteenth century,
starting with the Congress of Vienna, and began to take shape, later that century, with
the establishment of international unions.

e The Congress of Vienna made significant contributions to the evolution of
international organizations.

e The unions which emerged after the Napoleonic wars established
structures such as secretariats and bureaus which distinguished them from the
Congress of Vienna.

5.2 Definitions

International organizations are of various types and they perform widely differing functions,
thus making a single definition almost impossible.

In his ‘Report on the law of treaties’ (1956) 2 ILCYB 108, Gerald Fitzmaurice defines
‘international organizations’ as:

A collectivity of States established by treaty, with a constitution and common organs,
having a personality distinct from that of its member-States, and being a subject of
international law with treaty-making capacity.

P. Reuter and J. Combacau, Institutions et Relations Internationals (3rd edn, Paris: PUF,
1985), p. 278 (also quoted in (1985) 2 ILCYB 106), define an ‘international organization’ as:

An entity which has been set up by a means of a treaty concluded by States to engage
in co-operation in a particular field and which has its own organs that are responsible for
engaging in independent activities.

These definitions contain several limitations. They seem to give the impression that
international organizations are established only by States and must be established by treaty.
This is not always the case. International organizations may also be established by non-State
entities, which do not conclude treaties, and may be established by States through other
instruments, such as resolutions and declarations. A better definition is offered by the
International Law Commission (ILC) which, in Article 2 of its Draft Articles on the Responsibility
of International Organizations states that:
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For the purposes of the present draft Articles, the term ‘international organization’ refers to
an organization established by a treaty or other instrument governed by international law
and possessing its own international legal personality. International organizations may
include as members, in addition to States, other entities.

In the Statement of the Chairman of the Drafting Committee (Mr James L. Kateka; UN Doc.
A/CN.4/L.632, 4 June 2003, also found at (2003) ILC Rep 38), the ILC explains that:

As regards the mode of establishment, an ‘international organization’ falling within the
scope of this topic should be established by a ‘treaty’ or ‘other instrument’ governed by
international law. The general view in the Drafting Committee was that an international
organization covered by these articles should be created by some form of an act under
international law, clearly expressing the consent of the parties...The word ‘treaty’ is
defined, broadly, in article 2, paragraph (1)(a) of the Vienna Convention on the Law of
Treaties. The same definition was repeated in article 2, paragraph (1)(a) of the 1986
Vienna Convention on the Law of Treaties between States and International
Organizations or between International Organizations.

This is, indeed, a very important clarification, because it explains the criteria for distinguishing
international organizations from other types of organization that, although international as

well, do not fall under the purview of this chapter, such as international non-
governmental organizations (NGOs) or international corporations.

thinking points

e How would you define ‘international organizations’?

e Distinguish between the ILC definition of international organizations and the
definitions offered by other writers, such as Fitzmaurice, and Reuter and Combacau.

e What is the highlight of the elaboration of the ILC definition?

5.3 Classification: international (governmental) organizations,
international (non-governmental) organizations, and international
public corporations

Whenever we say ‘international organization’, we may mean broadly one of three things:

¢ public intergovernmental organizations which, as the name suggests, are composed of
States (represented by governments);

e private international organizations (also known as NGOs); or
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¢ international public corporations (IPCs).

The United Nations consists of States, was established by a treaty (the Charter of the United
Nations, or UN Charter), and was founded under international law. Therefore itis a public
international organization (thatis, an intergovernmental organization), the type referred to in
the ILC definition and with which we are concerned in this chapter.

In contrast, the International Committee of the Red Cross (ICRC) is a private international
organization, or international NGO. It was founded by an individual, Henry Dunant, in 1863,
does not have States as members (although it operates within several States), was not
established by a treaty, and, although it now implements international law mandates (such as
international humanitarian law), it was not established under international law.

Finally, IPCs, according to W. Friedman (‘International public corporations’ (1943) 6(4) MLR
185) ‘are corporate bodies established for purposes of international government but
constituted as commercial corporations’. Former US President, Franklin Roosevelt, in his
message to the US Congress in 1933, aptly described IPCs as clothed ‘with the power of
government, but possessed of the flexibility and initiative of a private enterprise’ (restated in
Friedman, at p. 186).

In general, the major distinctions between intergovernmental organizations, international
NGOs, and IPCs can summarized as in Table 5.1.
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Table 5.1 Typologies of international organizations

Public international
organizations

Set up and composed
generally and
predominantly, but not
always, by States

Composed mostly of States
as members

Usually possess
constitutions or treaties, or
constitutive instruments

Have organs that are
separate from member
States

Created under international
law

Private international
non-governmental
organizations (NGOs)

Usually no State
members

Largely set up by
individuals or
associations of
individuals

No constitutions or
treaties, only articles of
association

Have no independent
organs

Mostly established under
domestic law

International public
corporations (IPCs)

Set up by States, but not
composed of States as
members

Mainly corporate in nature
and set up for commercial
interests

Have independent identity,
but controlled by State
organs such as parliaments

Have no separate organs

Established under domestic
law, although meant to
operate internationally

Despite these differences, there are certain commonalities between public and

private international organizations. For example, each may have its headquarters in a single
country and branches in other countries. Hence, the United Nations has its headquarters in the
USA, but has branches in Switzerland and Kenya, which are effectively operational seats of
some of its programmes. Likewise, the ICRC has its headquarters in one State, Switzerland, but
has many branches (or ‘chapters’, as they are sometimes called) in several States. In this
regard, IPCs differ from the other two types of international organization, because they usually
have their offices in one country, although they might operate in several locations.

thinking points

e What is the importance of the criteria established in the ILC definition of
international organizations and how does it help you to understand what these
entities are?

e What are the major distinctions between intergovernmental organizations and
international NGOs?
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5.3.1 ‘Open’ and ‘closed’ international organizations

While public international organizations are different from NGOs and IPCs, not all public
international organizations are the same. We can further distinguish between public
international organizations on the basis of whether they are ‘open’ or ‘closed’. An open
international organization is a universal organization, meaning that its membership is open to
all States. A ‘closed’ organization is one the membership of which is restricted to certain
regions or States.

In his ‘First Report to the ILC on Relations between States and Inter-Governmental
Organizations’ (1963) 2 BYBIL 162, El-Erian clarifies thus:

A universal organization is one which includes in its membership all the States of the
world. This is not the case of any past or present international organization yet. Thus, it
may be more accurate to use the terms ‘universalist’ suggested by Schwarzenberger or
‘of potentially universal character’ used in the treatise of Oppenheim. The French term
‘a avocation universelle’ conveys the same meaning as these two terms, which is that
while the organization is not completely universal, it tends towards that direction. This
was partially the case of the League of Nations and is, in a much broader sense, the
case of the United Nations especially after 1955, and the specialized agencies.

The United Nations is the closest organization in existence to an open, or universal,
organization, but since there are States that are yet to become members, it cannot be
described exactly so, but rather as a universalist organization. However, ‘openness’ does not
mean the absence of strict membership criteria.

Regarding closed international organizations, H. G. Schermers, International Institutional Law
(Leiden: A. W. Sijthoff, 1980), p. 23, writes that:

In contrast to universal organizations there are organizations which aim at membership
from a closed group of States. No members are admitted from outside of the group. We
shall denominate these organizations as ‘closed’ organizations, to emphasize their
closed membership...There are three types of closed organizations: regional
organizations, organizations of States with a common background, such as language or
common political system, and closed functional organizations.

Examples of closed organizations include the European Union, the African Union, the
Organization of American States (OAS), the Arab League, and so on. These organizations
restrict their membership based on criteria, including a geographical area, usually set outin
their founding treaties—that is, the treaties or constitutions establishing them.

5.4 Features of international organizations

Page 8 of 58



International organizations

As already noted, international organizations are of different kinds and are usually formed for
different purposes. Nevertheless, there are certain general features that can be identified as
being necessary for the existence and operation of any international organization, including:

e membership;
¢ a constitutive instrument;
¢ legal personality; and

e privileges and immunities.
5.4.1 Legal personality

It will be recalled that the ILC definition of ‘international organizations’ provided earlier refers to
their legal personality. This is one of the most important features of international

organizations, because they are established in order to carry out certain functions for which
they must possess certain capacities. Itis thus necessary that, for themto be ‘operative’,
international organizations must possess legal personality. The questions is what is ‘legal
personality’ and what are its consequences in international law?

The phrase ‘legal personality’ is sometimes used to refer to the ‘juristic person’, ‘juridical
person’, or personne morale. Instead of definitions, most writers and States tend rather to
describe what they understand by the term.

The Spanish Codigo Civil (Civil Code), Lib. I, Tit. ll, ss 35-9, defines the ‘juristic person’ as:

1. Corporations, associations and organizations of a public nature recognized by the
law. Their personality begins from the very instant in which they have been formally
established in accordance with the provision of the law.

Legal personality thus refers to the qualifying status of an entity which implies its existence
within a particular sphere and indicates certain functions and capacities, or rights and duties,
that would enable it to operate within that sphere. A legal person is a recognized entity. The
recognition is strictly legal, and not natural, and is to be defined by law, since that is what
establishes it.

As Amerasinghe notes in Principles of the Institutional Law of International Organizations
(2nd edn, Cambridge: Cambridge University Press, 2005), at p. 68:

Without personality an organization would not be able to appear in its own right in legal
proceedings, whether at the international or non international level. There would also not
be a single international person as such having the capacity in its own right to have
rights, obligations and powers, whether implied or expressed, both at the international
level and at the non-international level. Such rights, obligations and powers would be
vested collectively in all the creating states, which may not have been the intention
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behind the creation of the organization, and also could create unnecessary practical
problems, particularly in the area of responsibility, both active and passive.

Due to the absence of its definition in the treaties of international organization, legal
personality has proved to be controversial, in terms of its significance, notwithstanding that
almost all treaties obligate member States to recognize the personality of the institution on their
territory.

In order better to understand the status of international organizations, it is necessary to
consider how these organizations derive their personality.

5.4.2 Theoretical approaches to determining the legal personality of international
organizations

There are two approaches to understanding how international organizations derive their
personality: the ‘inductive’ approach and the ‘objective’ approach.

The ‘inductive’ approach

Under this approach, the legal personality of international organizations is to be implied in the
capacities, rights, and privileges conferred on them in their constituent instruments, by
members of the organization.

Manuel Rama-Montaldo, ‘International legal personality and implied powers of
international organizations’ (1970) 44 BYBIL 111, 112, notes that:

The inductive approach starts from the basis of the existence of certain rights and
duties expressly conferred upon international organizations, and derives from these
particular rights and duties a general international personality. Those who adopt this
approach generally link it with the foundation of the personality on the will of States
concerned either expressed or implied in the constituent instruments. For this approach,
personality becomes a point of arrival rather than a point of departure.

Obviously, under the inductive approach, the legal personality of international organizations
derives from the generous act of their member States that confers such powers on
international organizations through their constituent instruments.

(1949) ICJ 174 (The

At 116, Gerald Fizmaurice, representing the UK, stressed the importance:
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[w]hich the Government of the United Kingdom attaches to the principle that the
constitutive instrument setting up an organization, and containing its constitution, must
be the primary source of any conclusion as to the status, capacities and powers of the
organizations concerned. It would, in the opinion of the United Kingdom Government,
be as dangerous as it would be unsound to ascribe to international organizations, a
status, capacities or powers not provided for or to be inferred from their constitutive
instruments, exceptin so far as may result from clearly applicable, universal, and
recognized principles of general law.

In the same vein, the United Nations confirmed, during the oral hearing of the case, that its
personality derived from the UN Charter, as conferred by its member States (Statement by
Mr Feller, Counsel for the Secretary-General of the United Nations at the Public Sittings of 7
and 8 March 1949).

In summing up the position of the United Nations on the question of its personality, Counsel
for the Secretary-General of the United Nations stated (at 70) that:

The United Nations possesses international juridical personality conferred upon it by
the States which created it; that incidental to such personality the United Nations
possesses the procedural capacity to present an international claim; and thatas a
consequence of its personality the United Nations possesses certain substantive rights
under international law. [Emphasis added]

The ‘objective’ approach

In contrast to the inductive approach is the objective approach which holds that legal
personality derives not from the constituent treaties of international organizations as a
generous act of member States, but on the basis of international organizations fulfilling certain
objective criteria.

According to Rama-Montaldo (1970, see the previous section), at 112:

Once the existence of these prerequisites is confirmed, the legal personality of the
international organization is established. Although the objective elements are said to be
found in the constitutive instrument of the organization, those who adopt this approach
normally tend to consider that the foundation of the personality is not the will
of the States but is to be discovered in general international law. In other words, it is
the international legal order which automatically ascribes personality to an entity fulfilling
certain conditions. [Emphasis added]

In ‘International personality of intergovernmental organizations: do their capacities really
depend upon their constitutions?’ (1964) 4 IJIL 1, F. Seyersted argues that an international
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convention is not:

the crucial test...of international personality. International organizations, like States,
come into being on the basis of general international law when certain criteria exist, and
these necessary criteria do not include convention.

One criticism of the objective approach is its failure to show State practice supports that the
legal personality of international organizations derives from customary international law.

The difference between the ‘inductive’ approach and the ‘objective’ approach became a
subject of much academic debate after the International Court of Justice (IC)), for the first time,
decided on the question of the international legal personality of international organizations in
the Reparations Case.

(1949) IC) 174 (The

A UN diplomat, Count Folke Bernadotte, was murdered in Jerusalem by a Jewish group.
Israel was then not a UN member. The UN General Assembly requested the opinion of the
IC) as to whether the UN had the capacity to bring an action against Israel for reparation
for the loss of its staff. The question by the General Assembly did not specifically request
the IC) to discuss the issue of international legal personality.

However, the Court said it was important to determine first whether the UN had
international legal personality. The Court held (at 179) that:

It must be acknowledged that its Members, by entrusting certain functions to it, with the
attendant duties and responsibilities, have clothed it with the competence required to
enable those functions to be effectively discharged. The Organization was intended to
exercise and enjoy, and is in fact exercising and enjoying, functions and rights which
can only be explained on the basis of the possession of a large measure of
international personality and the capacity to operate upon an international plane. It is
at present the supreme type of international organization, and it could not carry out
the intentions of its founders if it was devoid of international personality.

Accordingly, the basis for the legal personality of international organizations can be explained
from different perspectives, but there is no question that such institutions possess legal
personality.

Key points
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e The inductive approach and objective approach are the two theoretical approaches
to determining the legal personality of international organizations.

e Proponents of the ‘objective personality’ approach fail to justify their viewpointin
customary international law.

5.4.3 The impact of the Court’s opinion on the inductive-objective debate

Despite not specifically referring to a particular approach, the IC) statement in the Reparations
Case can be viewed as endorsing both schools of thoughts to legal personality. By affirming
that the UN member States entrusted it with certain functions and ‘clothed it with the
competence required to enable those functions to be effectively discharged’, the Court
seemingly approved the inductive approach, while its specific reference to the ‘objective
international personality’ at p. 18 strongly tilts its opinion in favour of that approach.

However, many proponents of the inductive school disagree with the IC)’s reference to the
objective approach.

In the Reparation for Injuries...the International Court of Justice pronounced the
objective international personality of the United Nations. While some international
lawyers accepted this statement, the United Nations being a very special case, the
majority attacked it. The prevailing doctrine is that international organizations, unlike
states, do not come into existence directly by international law, as soon as certain facts,
determined by international law, are present, but must be created by treaty, which is not
binding on non-member states. Hence they have international personality only in so far
as the treaty confers it on them; it is only this treaty, which forms their constitution,
which delegates to them such powers as they may exercise; unlike states, they are not
original, necessary, but derived subjects of international law; not general, but limited
subjects with no objective personality, and therefore need recognition, which in this
case, has constitutive effect, by non-member states. The prevailing doctrine can invoke
many dicta of the Court in the...advisory opinion. [Emphasis added] (Josef L. Kunz,
‘Review of Seyersted, “Objective international personality of intergovernmental
organisations: do their capacities really depend upon their constitution”’ (1964) 58(4)
AJIL 1042, 1042)

It may be argued the fact that advocates of both schools draw support for their viewpoints
from the same judgment suggest the two approaches may not be irreconcilable. If one agrees
that States create international organizations and allocate to them functions they can
undertake only if they possess international legal personality, then one agrees that
international organizations have international legal personality by virtue of international law
(objective) to carry out their member States’ intention as conferred by the constituent
instruments (inductive). Other writers have amplified this view.
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The two views...appear prima facie to be opposed. In fact, they may, or rather should,
be reconciled. On the one hand, the Member States are the founding fathers of the
institution. It means that their will, as expressed in the constituent treaty, cannot be
easily disregarded. But the treaties establishing international organizations are often
prudent on the question of personality and, except in a few instances, are silent or limit
themselves to the recognition of a capacity in the municipal law of Member States. In this
context, itis necessary to scrutinize the context of the constituent treaty to assess
whether an international personality may be substantiated by, or deducted from, actual
rights and obligations conferred to the organization...by saying that, we do not endorse
a subjective approach based solely on the will of the drafters of the treaty. On the
contrary, an assessment based on the provisions of the constituent treaty may also be
described as an objective test. Once a treaty is concluded, it leads its own life. States
are not free to lay down the law; their acts and conducts do not escape the
consequences to be drawn from them by international law. (Philippe Gautier,
‘The Reparation for Injuries Case revisited: the personality of the European Union’ in .
A. Frowein (ed.), Max Planck Yearbook of International Law (The Hague: Kluwer Law
International, 2000), p. 331)

thinking points

* How reconcilable are the two approaches to determining the legal personality of
international organizations?

e Which of the approaches did the ICJ adopt in the Reparations Case?

e What is the impact of the opinion of the Court in the Reparations Case on the
debates about approaches to the legal personality of international organizations?

5.5 The operation of legal personality

International organizations are conferred with legal personality mainly to enable them to
operate on member States’ territories (see Chapter 8 on immunity). Thus while they are
international bodies, international organizations will often have to function within domestic
systems. The following section therefore discusses how members and non-member States of
international organizations deal with the question of legal personality.

5.5.1 Legal personality under domestic law

Article 104 of the UN Charter provides that:

The Organization shall enjoy in the territory of each of its Members such legal capacity as
may be necessary for the exercise of its functions and the fulfilment of its purposes.
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[Emphasis added]

Article 105 of the UN Charter concerning immunities also takes the same approach:

The Organization shall enjoy in the territory of each of its Members such privileges and
immunities as are necessary for the fulfilment of its purposes.

Also, Article 335 (ex Article 282 TEC) of the Treaty on the Functioning of the European Union
(TFEU) provides that:

In each of the Member States, the Union shall enjoy the most extensive legal capacity
accorded to legal persons under their laws[.]

It must be noted that in all of these provisions, what the constituent treaties of the
organizations require member States to accord themiis legal capacity, not legal personality.

In the case of the UN, the reason for explicitly obligating member States to accord the
organization legal capacity (not personality) on their territory was explained in The Report to
the [US] President on the Results of the San Francisco Conference (Department of State
Publication 349, Conference Series 270, 26 June 1945) thus:

It is apparent that an organization like the United Nations which will have offices and
employees, will purchase supplies, and presumably rent or purchase office space,
must have the legal capacity to enter into contracts, to take title to real and personal
property and to appear in court (although its position as a defendant is protected by
Article 105). The purpose of Article 104 is to make clear that the organization has the
legal capacity...The need for such a provision was discussed and rediscussed at the
conferences dealing with those organizations and it has been the conclusion that for
some states at least it is helpful to have such a provision included in the Charter to
remove any doubt. Itis the national law of each country which determines whether a
particular body or organization which is not set up as a corporation under the law of that
country will have legal capacity. National laws vary greatly on this matter; in some
instances Article 104 may be unnecessary, in some cases it may need to be
supplemented by legislation, and in others it may operate of its own force to confer
the necessary status. The simple text adopted, using the same criterion as that applied
in the case of privileges and immunities under Article 105, should be ample to take care
of the actual needs of the Organization. [Emphasis added]
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As is apparent from the above passage, UN member States must accord the organization legal
capacity:

(a) in order to avoid doubt about the status of the organization;

(b) because, since the organization was not formed under the law of the concerned
State, as national corporations are, itis the responsibility of the State to confer such
capacity on it; and

(c) because itis only with the possession of legal capacity under the domestic law of a
State that an international organization may enter into contracts, possess property, and
carry out other activities listed in the above passage.

However, not every commentator agrees that it should be left to States to confer legal capacity
on international organizations.

C. W. Jenks, in ‘“The legal personality of international organizations’ (1945) 22 BYBIL 267, 270,
notes that:

The legal capacity of public international organizations, like that of individual foreign
States, derives from public international law; municipal legislation may be necessary to
secure effective recognition of this capacity for municipal purposes, but the function of
such legislation is declaratory and not constitutive; it is compatible with the declaratory
function of such legislation that it should prescribe any conditions which may be thought
appropriate for the exercise within the jurisdiction of the State concerned of legal
personality attributed to the organization in question by an international constituent or
by customary international law.

Clearly, Jenks was of the opinion that, rather than States, itis international law that has the
responsibility of conferring legal capacity on international organizations, just as it confers it on
States before other States. Therefore, if domestic law purports to confer legal capacity on
international organizations, as Article 104 of the UN Charter apparently obligates States to do,
such a law would be merely declaratory. It will be recalled from Chapter 4 that a law is
declaratory if itis regarded as merely confirming what already exists.

...itis as inherently fantastic as itis destructive of any international legal order to regard
the existence and extent of legal personality provided for in the constituent instrument
of an international organization as being derived from, dependent upon, and
limited by, the constitution and laws of its individuals member States. (Jenks, above, at
271)

thinking points

e Distinguish between ‘legal personality’ and ‘legal capacity’.
e What does it mean to say that the conferral of legal capacity on international
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organizations to operate on the territory of their member States is merely
declaratory?

5.5.2 The recognition of legal personality by non-member States

A case involving an international organization may come before the national court of a State
that is not a member of that organization. Such a case may involve the State itself, its
nationals, or other national interests. Whether the courts of that State will have jurisdiction to
deal with the case depends largely on whether, in the first place, the State recognizes the
personality of that organization.

Furthermore, since international organizations have an objective personality the personality of
international organizations does not depend on States, but on their fulfilling certain
prerequisites. The question, then, is whether such objective personality, being generally
derived independently of States, binds non-member States of an organization.

(1949) IC) 174 (The

The Court considered whether Israel, against which the UN had brought the action, could
object on the basis that it was not a member of the UN at the relevant time. In other words,
since Israel was not a member of the UN, was it under any obligation to recognize the legal
personality of the UN to bring an action against it?

In response to this question, the Court said (at 185) that:

the Court's opinion is that fifty States, representing the vast majority of the members of
the international community, had the power, in conformity with international law, to
bring into being an entity possessing objective international personality, and not
merely personality recognized by them alone, together with capacity to bring
international claims.

This statement seems to imply that when fifty States established the UN in 1945, they did
not intend the organization’s objective personality to bind only those States. By
implication, the Court decided that non-member States are bound to recognize the
organization as well. However, the Court did not justify its statement.

In Principles of Public International Law (7th edn, Oxford: Oxford University Press, 2008), lan
Brownlie observed, at p. 689, that:

In the...case the International Court, with little elaboration, regarded the power to bring
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claims against non-members of the United Nations as a sort of corollary of the power to
do so in respect of member states. The Court produced a statement which represents an
assertion of political and constitutional fact rather than a reasoned conclusion.

However, with recognizing the legal personality of international organizations there is a
distinction to be made between member and non-member States of the UN. As Amerasinghe
has noted (2005, see section 5.4.1), atp. 76:

Even where the constituent instrument of an organization does not expressly provide for
legal personality in national law, member states are probably under an obligation to
recognize such personality in their national legal systems. Such an obligation is an
implied one arising from the relationship between members and organizations and from
the principle of good faith. As for non-member states, there is probably no such
obligation per se (even though...the international personality of organization may be
objective). The problem is that there is no legal nexus between the non-member states
and organization and it cannot be assumed that there is a general customary rule of
international law requiring such recognition of personality in national legal systems.
[Emphasis added]

The relationship between international organizations and non-member States, therefore, is one
of continuing debate and discussion. While the legal personality of the organization may be
recognized objectively on the international plane, with domestic recognition, issues relating to
domestic law apply and the status of the organization should depend on the approach of the
domestic law in question, as well as the relationship of the State in question with the
organization.

thinking points

e Of what relevance is the legal personality of international organizations to non-
member States?

e How did the ICJ rationalize the relations of legal personality to non-member States
of international organizations?

e Explain why it is important to understand how non-member States of international
organizations recognize the personality of the latter.

A rather interesting question, then, is: if international organizations have an objective
personality and there is no customary international law principle that such personality must be
recognized by all States, how do States recognize the personality of organizations of which
they are not members? Note that this question is different from the question of whether non-
member States should recognize the personality of international organizations.
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The general principle of law guiding the relationship of States to treaties to which they are not
party is laid down in Article 34 of the 1969 Vienna Convention on the Law of Treaties (VCLT).
This Article states that ‘a treaty does not create either obligations or rights for a third State
without its consent’. The only exception to this is contained in Article 2(6) of the UN Charter,
which states that:

The Organization shall ensure that States which are not members of the United Nations act
in accordance with the Principles so far as may be necessary for the maintenance of
international peace and security.

But as Brownlie (2008, p. 689, see earlier in this section) has noted:

This exception rests on the special character of the United Nations as an organization
concerned primarily with the maintenance of peace and security in the world and
including in its membership the great powers as well as the vast majority of states.

From practice, it has emerged that there are at least three ways in which non-members can
recognize the legal personality of such organizations:

(a) through headquarters (or seat) agreements;
(b) by means of conflict-of-law (or private international) rules; and
(c) by non-member States taking unequivocal measures, with the effect of recognizing
the organization.

These are illustrated by the following examples.

The headquarters agreement

The CDI, an international organization established within the framework of the Lomé
Convention concerning the EU and seventy Afro, Caribbean and Pacific (ACP) countries,
had its headquarters in Belgium. It was set up mainly to promote partnership between ACP
and European companies, in such areas as financial, technical, and commercial activities,
among others. The defendant, who worked for CDI as a marketing adviser, had his
contract terminated. He sought, and obtained, a substantial arbitral award from CDI which,
in turn, sued him in Belgium to annul the award and also to stop the enforcement order that
he had obtained from a lower court in Belgium. The defendant argued that CDI had no legal
personality in Belgium and therefore could not sue in its courts.

It was held that the legal personality of the CDI was explicitly recognized in the
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headquarters agreement that it concluded with Belgium and also as a result of the
automatic legal personality of the UN.

See also In Re Poncet (1948) 15 ILR 346, in which Switzerland, which at the relevant time was
not a member of the UN, allowed the latter to defend an action on the basis of the
headquarters agreement that it had with the UN.

The comity of nations and conflict-of-law rule

[ [1991] 2 AC 114

In 1976, twenty Arab States and Palestine entered into an agreement to create a monetary
fund, with headquarters in Abu Dhabi. In 1985, the fund brought criminal proceedings in
Switzerland against H, its former director-general, claiming that large sums belonging to it
had been paid into the personal accounts of H and his wife at the Geneva branch of its
bankers. The defendants applied to strike out the action on the ground that the fund was
not an entity recognized under English law. The judge concluded that, ignoring the 1976
agreement, the fund was to be regarded as a foreign juridical personality constituted as a
persona ficta under the law of the United Arab Emirates (UAE) and, as such, recognized
under the common law conflict rules. He accordingly held that the Fund had capacity to
sue in the English courts and dismissed the applications.

The Court of Appeal, by a majority, allowed the appeals by the defendants. Upon further
appeal, the House of Lords, overruling the Court of Appeal and restoring Hoffmann J's
decision in the lower court, held (at 114-115):

that by the comity of nations the courts of the United Kingdom recognised a corporate
body created by the laws of a foreign state recognised by the Crown, as the U.A.E.
was; that the U.A.E. federal decree had conferred legal personality on the fund and
created a corporate body that the English courts could and should recognise as
entitled to sue; and that the fact that the fund had been incorporated not only in the
U.A.E. but also in the other signatory states did not prevent that result. [Emphasis
added]

It must be pointed out that, in allowing the Arab Monetary Fund (AMF) to sue in an English
court, despite the fact that the Fund had no legal personality in the UK, the House of Lords
relied on conflict-of-law rules, the principle of comity, and also the presence of certain
unequivocal measures of the UK towards such entities as the AMF. But since this book is
not concerned with private international law, it is not necessary to take this any further.

Unequivocal measures
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Unequivocal measures are measures or steps which manifest a person’s or body’s
acceptance to act or behave in a particular manner towards another notwithstanding the
absence of any formal agreement between the two parties to act or behave in that specific
manner. An example of the UK taking unequivocal measures towards recognizing the Fund’s
legal personality prior to the above case was recorded in the 1978 British Yearbook of
International Law, pp. 346-348. The Bank of England had sought Her Majesty’s advice about
the status of:

banks and other financial entities set up by a group of foreign sovereign states by a
treaty (to which the United Kingdom is not a party), empowering them, expressly or by
implication, to engage in banking, financial or other trading activities in member and
non-member states and conferring on them, by virtue of the treaty, any related
agreements and any necessary implementing legislation, legal personality in one or
more states outside the UK, and, in particular, under the law of one or more member
states or the state wherein the entity concerned has its seat or permanent location.

In response, the Foreign and Commonwealth Office (FCO) said that:

In these circumstances, and on the assumption that the entity concerned enjoys, under
its constitutive instrument or instruments and under the law of one or more member
states or the state wherein it has its seat or permanent location, legal personality and
capacity to engage in transactions of the type concerned governed by the law of a non-
member state, the Foreign and Commonwealth Office, as the branch of the executive
responsible for the conduct of foreign relations, would be willing officially to
acknowledge that the entity concerned enjoyed such legal personality and capacity,
and to state this. [Emphasis added]

80 ILR 622

The Arab Organization for Industrialization (AOI) was established by treaty between four
Arab States in 1975, with significant assets to produce an Arab arms industry. The treaty
made AOI independent of the laws of participating States. As a result of the 1978 Egyptian-
Israeli peace treaty, other Arab States agreed to sanctions against Egypt, at a time when
contracts had been made with Westland Helicopters. Three Gulf States party to AOI
purported to terminate the activities of AOI. Egypt denied the effectiveness of such
termination, because AOI was incorporated in Egypt which, by a 1979 decree,
changed the constitution of AOI and declared that Egyptians would conduct the affairs of
the organization, to be known as AOI 1979. Westland Helicopters brought this action for
compensation from AOI, although Egypt maintained that by virtue of its 1979 decree, AOI
continued in existence. Westland Helicopters obtained an arbitration award in its favour
against AOI. The Cairo-based AOI 1979 claimed to intervene, in order to challenge the
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award, on the basis that it was the same organization as AOI. AOI 1979 claimed that the
constitution and representation of AOI were governed by Egyptian law and continued by
the 1979 decree. Westland Helicopters disputed the locus standi of AOI 1979.

The implication of Egypt's argument was that the activities of the old and new AQOI were
governed by Egyptian law. The Court rejected this argument, and said (at 304) that:

Itis...difficult to conceive of a course more obviously contrary...to the comity of
nations than the imposition as the governing law by the English courts of the domestic
law of any one such member state, whether or not the seat of the organisation. To do
so would be (a) at least potentially an affront to all the other member states whose
domestic law was necessarily to be ignored and (b) inconsistent with a widely
accepted principle of public international law to which member states would be likely to
adhere, namely that an international organisation is a creature exclusively of public
international law...If in such a case there were to be imposed a rule of English domestic
conflicts law that such a treaty provision were to yield to the domestic law of the seat
state, that would involve the application to issues likely to affect the member states of
a body of law which they had expressly agreed was to be inapplicable. Such a rule
would be eccentric by comparison with the approach of other states to the same
matter and would be contrary to the comity of nations inasmuch as it would involve
ignoring the express terms of the treaty...

And (at 313) the Court continued:

Having concluded that the proper law governing the constitution of A.O.l. is public
international law and further that the intervener is unable to prove in the English courts
that under that body of law itis the same entity as A.O.l., | reject the intervener’s
submission that in these courts it has standing to set aside the order of Clarke J. of 9
July 1993 giving leave to enforce the award against A.O.l. as a judgment.

Key points

* Non-member States of international organizations can recognize their legal
personality by: (a) concluding headquarters (or seat) agreements with them, such as
that which exists between Switzerland and the UN; (b) application of the principle of
comity of nations; and (c) taking certain measures that amount to recognizing the legal
personality of the organization.

e Westland Helicopters is particularly important because it firmly established thatit is
the principles of international law, not those of national law, that govern the constitution
and activities of international organizations.
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e Arab Monetary Fund is authority for establishing that: (a) where an international
organization is established in a foreign country recognized by the UK, the UK will
recognize the personality of the organization; and (b) by the principle of comity of
nations and conflict-of-law rules, once an international organization has been
established by one State and is recognized by other States, the UK will recognize the
legal personality of such an organization.

thinking points

e What is the relevance of Article 34 VCLT to the recognition of legal personality by
non-members of international organizations?

e |s there any exception to the rule in Article 34 VCLT?

e Explain the following terms: ‘headquarters agreements’; ‘comity of nations’; and
‘conflict-of-law rules’. How do these apply to legal personality?

5.5.3 The consequences of legal personality

That international organizations possess legal personality does not explain the consequences
thereof. Legal personality is nothing but a quality and suggests only that the organization is a
juristic person, which can sue and be sued in its own name.

In Law-Making by International Organizations (Stockholm: Norstedt, 1965), p. 21, Ingrid Deter
said that:

...the concept of personality does not say anything about the qualities of the person: it
may be a State, it may be an organization, it may perhaps even be an individual. The
fact that, for example, an organization has international personality does not indicate
that it will enjoy any particular rights.

D. P. O'Connell, International Law, Vol. 1 (2nd edn, London: Stevens, 1970), p. 109, notes
that:

Itis a mistake to jump to the conclusion that an organization has personality and then to
deduce specific capacities froman a priori conception of the concomitants of
personality. The correct approach is to equate personality with capacities and to inquire
what capacities are functionally implied in the entities concerned.

The singularly most undeniable effect of legal personality is that it sets the organization apart
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from its member States.

(1989) 5BCC 872, HL

In this case, Lord Oliver said (at 897) that:

the effect of the grant of the legal capacities of a body corporate was that in UK law,
the ITC...was invested with a legal personality distinct from its members, with the
consequence that, when it entered into engagements, it and not the membership
was the contracting party. [Emphasis added]

The manner in which the courts and writers have generally dealt with the consequences of
legal personality of international organizations leads to the identification of two sets of
consequences: the capacity to exercise certain powers; and the enjoyment of certain rights
and privileges.

The capacity to exercise powers

In addition to having a separate identity from that of member States, international
organizations, which possess legal personality, have certain capacities, including the capacity
to bring international claims in their own right, to conclude treaties, to bear full
responsibility for non-performance or breach of international obligations, and to take decisions
relevant to their sphere of operation, among others. Also, by virtue of their possessing legal
personality, some (but not all) international organizations enjoy certain immunities and
privileges different from the general capacities, which will be discussed separately.

Express powers

The constituent treaties of international organizations usually list the specific powers that they
can exercise. These powers are usually linked to the purposes and objectives for which
specific international organizations are established and may cover a wide range of activities. A
perfect example of express power is found in the UN Charter, Article 1 of which provides that
the purposes of the United Nations are:

To maintain international peace and security, and to that end: to take effective collective
measures for the prevention and removal of threats to the peace, and for the suppression
of acts of aggression or other breaches of the peace, and to bring about by peaceful
means, and in conformity with the principles of justice and international law, adjustment or
settlement of international disputes or situations which might lead to a breach of the
peace...[Emphasis added]
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Here, one of the purposes of the UN is to ‘maintain international peace and security’. But the
Charter does not stop there: it goes on to confer the UN with the specific power that it needs to
accomplish this purpose. Hence, the statement ‘to that end, to take effective collective
measures...".

Often, international organizations are given the capacity to make treaties and enter into
treaties with third parties. For example, itis envisaged that the UN will have to conclude
several treaties bringing its specialized agencies into existence.

Article 57(1) of the UN Charter states that:

The various specialized agencies, established by intergovernmental agreement and
having wide international responsibilities, as defined in their basic instruments, in
economic, social, cultural, educational, health, and related fields, shall be brought into
relationship with the United Nations in accordance with the provisions of Article 63.

Article 63 provides that:

The Economic and Social Council may enter into agreements with any of the agencies
referred to in Article 57, defining the terms on which the agency concerned shall be
brought into relationship with the United Nations. Such agreements shall be subject to
approval by the General Assembly.

These two provisions show that the UN may conclude agreements (treaties, conventions, etc.)
to establish its specialized agencies. Also, such powers can relate to the seat of international
organizations. For example, the 1949 Statute of the Council of Europe envisages the
conclusion of such a treaty with France.

Article 42(b) of the 1949 Statute reads:

The members undertake as soon as possible to enter into agreement for the purpose of
fulfilling the provisions of paragraph a above. For this purpose the Committee of Ministers
shall recommend to the governments of members the acceptance of an agreement
defining the privileges and immunities to be granted in the territories of all
members. In addition, a special agreement shall be concluded with the Government of the
French Republic defining the privileges and immunities which the Council shall enjoy at its
seat.
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As seen, international organizations enjoy great freedom in exercising powers; however, the
treaty-making power is not unlimited. It is possible, for example, that the organization itself has
mechanisms for controlling such treaties. Hence, in Article 63 of the UN Charter, any treaty
concluded by the UN concerning the creation of its specialized agencies must be approved by
the UN General Assembly.

The process of control is even more rigorous under the Treaty on the Functioning of the
European Union (TEU) and the validity of the exercise of such power in any situation may be
subject to judicial determination.

Article 218(11) TEU (ex Article 300(6) TEC) provides:

A Member State, the European Parliament, the Council or the Commission may obtain the
opinion of the Court of Justice as to whether an agreement envisaged is compatible with
the Treaties. Where the opinion of the Court is adverse, the agreement envisaged may not
enter into force unless it is amended or the Treaties are revised. [Emphasis added]

Clearly, the aim of this Article is to ensure that international organizations do not conclude
treaties that are inconsistent with their own constituent treaties or any other treaties already
ratified by them. But, more importantly, it is to ensure that whatever treaties an international
organization concludes are reconcilable with the purposes and objectives of the organization.

Implied powers

In the vast majority of cases and as seen in the previous examples, the treaty-making powers
of international organizations are expressed in their constituent treaties. Nonetheless,
international organizations often encounter situations in respect of which their treaties contain
no provisions at all. Such situations could, in fact, relate to treaty-making, immunities and
privileges, deployment of troops, and so on. In those circumstances, such organizations will
often have to invoke what is generally referred to as the ‘implied powers’ doctrine. Under this
doctrine, an international organization is able to assume powers that are not explicitly
provided for in its treaty, but are also not forbidden, in order to discharge its functions.

In The International Status of the United Nations (London: Stevens & Sons Ltd, 1961),
Guenter Weissberg states, at p. 203, that:

The execution of an objective by means not specifically listed in the Charter increases
the capabilities of the Organization. An application of a particular function often leads to
the exercise of additional new functions, which may be of greater relevance than the
original purposes. Yet it must be realised that these are derivative powers.
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(1949) ICJ 174 (The

The ICJ was confronted with determining whether the UN had the capacity to bring an
international claim against a State responsible for causing injury to the UN and to a UN staff
member. The Court stated (at 180) that:

...the rights and duties of an entity such as the Organization must depend upon its
purposes and functions as specified or implied in its constituent documents and
developed in practice...and the Court concludes that the Members have endowed the
Organization with capacity to bring international claims when necessitated by the
discharge of its functions. [Emphasis added]

In determining whether the UN has powers in its Charter to deal with the claims, the Court
divided the issue into two: first, it considered whether the UN could claim for damages
caused to itself; and, secondly, it looked at whether it can claim for injury caused to its
agents.

As per the UN claim in respect of itself, the Court said (at 180) that:

The question is concerned solely with the reparation of damage caused to the
Organization when one of its agents suffers injury at the same time. It cannot be
doubted that the Organization has the capacity to bring an international claim
against one of its Members which has caused injury to it by a breach of its
international obligations towards it. The damage specified in Question 1 (a) means
exclusively damage caused to the interests of the Organization itself, to its
administrative machine, to its property and assets, and to the interests of which it is the
guardian. It is clear that the Organization has the capacity to bring a claim for this
damage. [Emphasis added]

Clearly, the Court accepted that the UN had the capacity to bring a claim against any of its
member States that has caused itinjury.

Although there is no specific provision to the effect that the UN can bring an international
claimwhen it is injured, the Court implied this capacity from the personality of the UN. As it
said (at 179):

It is difficult to see how such a convention could operate except upon the international
plane and as between parties possessing international personality. In the opinion of the
Court, the Organization was intended to exercise and enjoy, and is in fact exercising
and enjoying, functions and rights which can only be explained on the basis of the
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possession of large measures of international personality and the capacity to operate
on the international plane.

With regard to the second question before the Court—that is, whether the ‘United
Nations...has the capacity to bring an international claim...in respect of the damage
caused...to the victim or to persons entitled through him'—the Court implied the power of
the UN to do so. It said (at 182) that:

The Charter does not expressly confer upon the Organization the capacity to include,
in its claim for reparation, damage caused to the victim or to persons entitled through
him. The Court must therefore begin by enquiring whether the provisions of the Charter
concerning the functions of the Organization, and the part played by its agents in the
performance of those functions, imply for the Organization power to afford its agents
the limited protection that would consist in the bringing of a claim on their behalf for
reparation for damage suffered in such circumstances. Under international law, the
Organization must be deemed to have those powers which, though not expressly
provided in the Charter, are conferred upon it by necessary implication as being
essential to the performance of its duties. [Emphasis added]

thinking points

* Give examples of express capacities of international organizations.

e Explain the basis upon which the Court in the Reparations Case accepted that the
UN can bring international claims against States that cause it injury.

e |s there any limit to the power of international organizations to make treaties or to
enter into agreements?

In cases after Reparations, the IC) adapted the implied power theory to situations
ranging from the setting up of administrative tribunals by the UN to the authorization of
peacekeeping operations by the UN General Assembly.

(1954) IC) 47

In this case, the question before the Court was whether the UN General Assembly could
refuse to give effect to the decisions of the UN Administrative Tribunal on the termination of
UN staff contracts without their consent.

The Court stated (at 57) that:
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The Charter contains no provision which authorizes any of the principal organs of the
United Nations to adjudicate upon these disputes, and Article 105 secures for the
United Nations jurisdictional immunities in national courts. It would, in the opinion of the
Court, hardly be consistent with the expressed aim of the Charter to promote freedom
and justice for individuals and with the constant preoccupation of the United Nations
Organization to promote this aim that it should afford no judicial or arbitral remedy to its
own staff for the settlement of any disputes which may arise between it and them. In
these circumstances, the Court finds that the power to establish a tribunal, to do justice
as between the Organization and the staff members, was essential to ensure the
efficient working of the Secretariat, and to give effect to the paramount consideration
of securing the highest standards of efficiency, competence and integrity. Capacity to
do this arises by necessary intendment out of the Charter. [Emphasis added]

In this case (at 168) the Court said that:

when the Organization takes action which warrants the assertion that it was
appropriate for the fulfilment of one of the stated purposes of the United Nations, the
presumption is that such action is not ultra vires the Organization.

thinking points

e On what basis would the Court infer the implied power doctrine in favour of an
international organization?

e What difference, if any, is there between the UN suing for injuries caused to it and
those caused to its personnel?

* In what situations has the ICJ] applied the implied power doctrine?

The rather liberal attitude of the ICJ regarding the implied power doctrine, revealed by the
various instances in which it has invoked the doctrine, has led to some writers cautioning
against using the theory as an excuse for attributing undue powers to international
organizations.

According to lan Brownlie (2008, see section 5.5.2), at pp. 686-687:
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Judicial interpretation may lead to expansion of the competence of an organization if
resort be had to the teleological principle according to which action in accordance with
the stated purposes of an organization is intra vires or at least is presumed to
be...Obviously the judicial power of appreciation is wide, and the principles enunciated
in this fashion may be used as a cloak for extensive legislation. The process of
interpretation cannot be subordinated to arbitrary devices...Particular care
should be taken to avoid an automatic implication, from the very fact of legal
personality, of particular powers, such as the power to make treaties with third states or
the power to delegate powers. [Emphasis added]

(1949) IC) 174 (The

Brownlie’s caution reflected the dissenting opinion of Hackworth ] in this case. Although
Hackworth J did not seem to reject the ‘implied theory’ altogether, he denied its application
to this particular case when he said (at 198):

There can be no gainsaying the fact that the Organization is one of delegated and
enumerated powers. It is to be presumed that such powers as the Member States
desired to confer upon it are stated either in the Charter or in complementary
agreements concluded by them. Powers not expressed cannot freely be implied.
Implied powers flow from a grant of expressed powers, and are limited to those that are
‘necessary’ to the exercise of powers expressly granted. No necessity for the
exercise of the power here in question has been shown to exist.

According to Hackworth |, powers can be implied only if there are expressed powers. This
would mean, in practice, that international organizations can extend only powers that
already exist by virtue of express provisions of their treaties, so that where no power is
stated at all, none can be implied.

More recently, some international organizations have limited the scope of what can be implied
in their functioning. For example, the 1994 Agreement Relating to the Implementation of Part X
of the United Nations Convention on the Law of the Sea (UNCLOS) (1982), in delimiting the
powers of the International Seabed Authority (ISA), states that:

...The powers and functions of the Authority shall be those expressly conferred upon it by
the Convention. The Authority shall have such incidental powers, consistent with the
Convention, as are implicit in, and necessary for, the exercise of those powers and
functions with respect to activities in the Area. [Emphasis added]

Page 30 of 58



International organizations

Obviously, the ISA cannot always resort to implied powers in order to deal with situations with
which it may be confronted. Its ability to imply powers depends on whether what is to be
implied is necessary with respect to its activities and such must be consistent with its
Convention, so the provision may be somewhat redundant.

thinking points

e What are the consequences of legal personality?

e Explain the meaning of ‘implied powers’? How has the IC| applied its application?

e Explain what is meant by ‘express powers’. On what basis do international
organizations derive their express powers?

e With regard to the Agreement between the Swiss Federal Council and the
International Labour Organization Concerning the Legal Status of the [ILO] in
Switzerland and the Reparations Case, how did the Court understand the principle of
‘essentiality’ in relation to implied powers?

* In what ways do international organizations now attempt to limit what can be
implied with regard to the powers of international organizations?

Powers to make decisions

As a result of possessing legal personality, international organizations are also able to take
decisions regarding their own internal working and concerning their activities on the
international plane. Although the decision-making powers of international organizations are
either expressed in their constituent treaties or implied, and therefore fall under the general
powers discussed earlier, separate treatment of the issue is required, because of the
consequences of such decisions—especially for third States (non-member States).

A first important point to note is that international organizations can take binding decisions in
respect of their members. For example, Article 25 of the UN Charter provides that:

The Members of the United Nations agree to accept and carry out the decisions of the
Security Council in accordance with the present Charter.

Article 4(h) of the Constitutive Act of the African Union provides for:

The right of the Union to intervene in a Member State pursuant to a decision of the
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Assembly in respect of grave circumstances, namely war crimes, genocide and crimes
against humanity. [Emphasis added]

Article 14 of the Inter-American Democratic Charter of the OAS states that:

Member states agree to review periodically the actions adopted and carried out by the
Organization to promote dialogue, cooperation for integral development, and the fight
against poverty in the Hemisphere, and to take the appropriate measures to further these
objectives. [Emphasis added]

Aside from binding decisions, international organizations are also able to make
recommendations to their member States. The difference is that while decisions of the UN
Security Council under Article 25 are binding on UN member States, its recommendations
made under Article 39 are not.

Article 39 of the UN Charter states that:

The Security Council shall determine the existence of any threat to the peace, breach of
the peace, or act of aggression and shall make recommendations, or decide what
measures shall be taken in accordance with Articles 41 and 42, to maintain or restore
international peace and security.

Considering that international organizations do not possess law-making powers, the power to
make non-binding decisions, such as recommendations, is very important. Some non-binding
decisions can take the form of declarations. These are regarded as soft laws—that is, a bundle
of norms that may later evolve into binding legal obligations for member States. Furthermore,
although, generally speaking, recommendations are not binding, it is expected that States will
implement them in good faith, therefore attracting some legal significance to them.

case C-322/88 [1989] ECR 4407

In this case, the European Court was confronted with a determination of the effect of two
recommendations of the European Community.

Mr Grimaldi, who worked in Belgium from 1953 to 1980, suffered an occupational
disease in relation to which he brought a claim. His employer decided that since the
disease was not one of those listed in the Belgian schedule of occupational diseases, he
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had no claim. In a subsequent action that Grimaldi brought before a tribunal, it was held
that while the disease was indeed not one of the listed ones, it formed part of a list of
diseases that a European directive recommended that member States should implement.

On the status of this recommendation, the Court said (at [18]) that:

it must be stressed that the measures in question [recommendatory measures] cannot
therefore be regarded as having no legal effect. The national courts are bound to take
recommendations into consideration in order to decide disputes submitted to them, in
particular where they cast light on the interpretation of national measures adopted in
order to implement them or where they are designed to supplement binding Community
provisions.

Inherent powers

Aside from express and implied powers, international organizations also possess inherent
powers. Inherent powers are powers which accrue to international organizations by virtue of
their possessing legal personality. But what constitutes the inherent powers of international
organizations, much as with domestic institutions like courts or legislators, is not always easy
to determine. This is because unlike express powers, inherent powers are not usually written
into constitutions or treaties, even if they are believed to form part of the purpose for which the
constitution or treaty exists. Therefore, entities which claim inherent powers over anything
often have to infer such from their being, that is from the very purpose of their existence.

There is also a lack of early engagement by writers with the inherent powers doctrine, with the
most attention devoted to implied powers with which inherent powers is often confused. In
Common Law of International Organizations (Leiden: Martinus Nijhoff Publishers, 2008), Finn
Seyersted states (at p. 31) that:

Even the International Court of Justice used the doctrine of ‘implied powers’ in its
advisory opinions of 1949 and 1954—until it in 1962 turned to the contrary principle of
inherent powers submitted to the judges by the present writer. However, the majority of
writers never discovered this turnaround; they still stick to the false point of departure
and then escaped via ‘implied’ powers.

Inherent power: definition and distinction from implied powers

Inherent powers has been defined, in relation to the US inherent presidential powers, as ‘a
general class of power which are neither expressly stated in the constitution nor delegated by
the Congress’ (L. Fisher, President and Congress (1972), p. 32, restated in Erwin Chemerinsky,
‘Controlling inherent presidential powers: providing a framework for judicial review’ (1983) 56
Southern California L Rev 863, 866).
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Inherent powers is often confused with implied powers. In ‘The inherent power of the judiciary’
(1935) 11(2) Indiana L, p. 116, Henry M. Dowling describes the US courts’ attempt to deal with
a range of cases over which the constitution did not ascribe explicit powers to them (pp. 119-
120) thus:

While the courts thus freely use the term ‘inherent power,’ they do not always define
it...it may mean the right of the court to act in a matter left untouched by the
legislature...Or, again, the term may connote what is essential to the
existence, dignity and functions of the court as a constitutional tribunal and from the
very fact that it is a court, in which case the power may be described either as
‘implied,” ‘essential,’ ‘incidental’ or ‘inherent;’ always understanding thatitis a
necessary adjunctto such courts as the constitution has seen fit to create. It is in this
latter sense that we shall use the term, as such is the meaning usually attached to it
by the courts. [Emphasis added]

Clearly this statement equates ‘inherent powers’ with ‘implied powers’. Inherent powers are
different from implied powers in that whereas with regard to the latter an entity claims that
power in order to be able to perform the functions for which itis established, inherent powers
form part of the essence of that entity’s existence. Thus, in a sense implied powers enable an
entity to achieve its goals, and those goals can be expressly stated in the treaty of an
international organization or inherent in it.

The President of Candoma is the head of State and Commander in Chief of Armed Forces of
Candoma. The constitution enumerates the powers of the president as (a) to ensure the
security of the country and citizens, (b) to represent Candoma in all transactions with
other countries, and (c) to take necessary steps to defend the country. These are the only
powers found in the Candoman Constitution. Rutamu declares a war against Candoma and
the latter’s president, seeing that his country’s army is poorly equipped, calls on friendly
States to send their troops as reinforcements. The power to do this would be deemed
‘inherent'—that is, innate in the very purpose of the office of the president as the
Commander in Chief of Armed Forces of Candoma. This is inherent power. However, if the
Candoman president decides to delegate the responsibility for managing the war against
Rutamu to a Committee he or she sets up for that purpose (and which committee is also
provided for by the constitution), then the power to delegate is implied. The power to
delegate does not form part of the reasons for the office of the president as the
Commander in Chief. However, itis a power that will help the president to achieve the
purpose of his or her office, which is defending the country against enemies.
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e International organizations can make both binding decisions and recommendations.

e Recommendations are often implemented in good faith and thus attract some serious
legal consequences.

e International organizations have various powers both in relation to their internal
administration and external relations.

5.5.4 ‘Beyond power’ (ultra vires) decisions

A decision taken by an organization may be within its powers (intra vires) but not necessarily
valid in relation to third parties. Conversely, a decision taken by an international organization
may be valid externally, but in breach of its own procedural regulations. In addition, since
international organizations can imply powers that are not expressly provided for by their
treaties, determining what s intra vires is not always straightforward.

A logical question is: if an organization takes a decision that is ultra vires, does it mean that
the decision is void ab initio (thatis, void from the beginning), so that it is of no legal
consequence whatsoever, or is it only merely voidable, in which case it stands as
good unless and until otherwise avoided?

Before considering these issues, let us first examine how to determine the legality of decisions
made by international organizations.

Determining the legality of international organizations’ decisions

Treaties of most international organizations do not explicitly empower members to challenge or
judicially review decisions of international organizations. One of the few exceptions is the TEU.

According to Article 19(3)(b) TEU:

The Court of Justice of the European Union shall, in accordance with the treaties give
preliminary rulings, at the request of courts or tribunals of the Member States, on the
interpretation of Union law or the validity of acts adopted by the institutions.

The right of member States to challenge decisions of international organizations is widely
recognized as derived from the consensual nature of international law, and the duty of every
member State of an international organization to ensure consistency between the works of the
organization and its purposes and objectives.

In this case, in his dissenting opinion Judge Bustamante stated (at 304) that:
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When, in the Opinion of one of the Member States, a mistake of interpretation has been
made or there has even been an infringement of the Charter, there is a right to
challenge the resolution in which the error has been noted for the purpose of
determining whether or not it departed from the Charter.

Academic writers have echoed this view. According to Ebere Osieke, ‘The legal validity of ultra
vires decisions of international organizations’ (1983) 77 AJIL 239:

The right of member states in these cases appear to derive from the consensual nature
of the constitution concerned. Because they are international treaties, each party
possesses an inherent right to supervise their implementation to ensure that the
organizations do not adopt decisions that would be incompatible with their objects and
purposes, or that would be detrimental to the interests of the member states in excess of
what they had accepted as the basis for membership.

The UN Charter does not contain a provision comparable to that of the EU quoted above.
However, under Article 96, the UN, or its specialized agencies, can request an advisory
opinion of the IC). In practice, the Court has taken advantage of this process to determine the
legality of UN Security Council decisions in some circumstances.

(1971) IC) 16 (The

Following the termination of South Africa’s mandate over South West Africa (now Namibia),
and South Africa’s refusal to vacate that country, the question was asked to the IC] of the

consequences of South Africa’s continued presence in Namibia. It must be
pointed out that the Court was not directly asked about the validity of the UN General
Assembly and Security Council resolutions in this case.

At [89] of its judgment, the Court acknowledged that it:

does not possess powers of judicial review or appeal in respect of the decisions taken
by the United Nations organs concerned. The question of the validity or conformity
with the Charter of General Assembly resolution 2145 (XXI) or of related Security
Council resolutions does not form the subject of the request for advisory opinion.

But despite this outright denial of review power, the Court went on to pronounce that:
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in the exercise of its judicial function and since objections have been advanced, the
Court, in the course of its reasoning, will consider these objections before determining
any legal consequences arising from those resolutions.

At [95], the Court pronounced on the validity of the relevant resolution:

The resolution in question is therefore to be viewed as the exercise of the right to
terminate a relationship in case of a deliberate and persistent violation of obligations
which destroys the very object and purpose of that relationship.

The UN General Assembly requested the IC) to consider whether certain expenses
incurred by the UN in its operations in Congo and Egypt constituted UN expenses within
the meaning of Article 17 of the UN Charter. One interesting point in this case was that
France had proposed an amendment to the request made to the Court by the General
Assembly. The effect of the amendment was that the Court should also decide whether the
expenditures were ‘decided in conformity with provisions of the Charter’. This effectively
requested a review of the expenses decisions. The General Assembly rejected the
amendment.

Nonetheless, the Court stated (at 157) that:

The rejection of the French amendment does not constitute a directive to the Courtto
exclude fromits consideration the question whether certain expenditures were
‘decided on in conformity with the Charter’, if the Court finds such consideration
appropriate. Itis not to be assumed that the General Assembly would thus seek to
fetter or hamper the Court in the discharge of its judicial functions; the Court must have
full liberty to consider all relevant data available to it in forming an opinion on a
question posed to it for an advisory opinion.

The Court’s reference to ‘if the Court finds such consideration appropriate’ implies that it is
up to the Court to decide whether or not to exercise power of judicial review.

¢ Most treaties of international organizations do not provide for members to challenge
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decisions of international organizations or mechanisms for the judicial review of such
decisions (but see the TEU).

e The power of States to challenge decisions of international organizations derives from
the consensual nature of international law.

¢ In practice, the IC] has quietly reviewed some decisions of UN organs,
especially those contained in recommendatory resolutions, and when giving advisory
opinions.

The effects of ultra vires acts of international organizations

There are two opposing views about the effect of ultra vires acts in international law. On the
one hand, some view such acts as devoid of all legal effects. In Certain Expenses, Judge
Morrelli, said (at 222) that since international law does not have the concept of ‘voidability’,
which, in domestic law, means that an actis valid until avoided, then acts of international
organizations can either be valid or invalid; there is nothing in between. On the other hand,
however, it has been said that ultra vires acts of international organizations are good until
avoided.

There is considerable debate about these opposing views. However, what is important to note
is that some organizations have removed doubts about the status of ultra vires acts from their
functioning. Some international organizations’ treaties now preserve the initial actions of
organizations or institutions until the power of such organizations or institutions to perform
such actions has been nullified by the appropriate process.

Article 7(3) of the 1919 ILO Constitution, as amended by the Instrument of Amendment of 1972,
which entered into force on 1 November 1974, states that:

The Governing Body shall, as occasion requires, determine which are the Members of the
Organization of chief industrial importance and shall make rules to ensure that all
questions relating to the selection of the Members of chief industrial importance are
considered by an impartial committee before being decided by the Governing Body. Any
appeal made by a Member from the declaration of the Governing Body as to which are the
Members of chief industrial importance shall be decided by the Conference, but an appeal
to the Conference shall not suspend the application of the declaration until such time as
the Conference decides the appeal. [Emphasis added]

Similarly, Article 264 TEU (ex Article 231 TEC) provides:

If the action [challenging the legality of an act] is well founded, the Court of Justice of the
European Union shall declare the act concerned to be void. However, the Court shall if it
considers this necessary, state which of the effects of the act which it has declared void
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shall be considered as definitive. [Emphasis added]

Thus while it is fairly clear that an illegal act shall be declared void, the Court of Justice of the
European Union reserves for itself the discretion to exclude some effects of the acts from
being permanently void.

According to Osieke (1983, see earlier in this section), at 245:

The non attribution of absolute nullity to the substantive ultra vires acts of international
organizations...would appear to be justified by the special character of the decisions of
international organizations. Many of their decisions, such as those relating to admission
of new members or the creation of committees or subsidiary organs, very often become
effective immediately after adoption, and it would be unrealistic to maintain that all the
actions taken by the organization and its organs, as well as third parties, should be
considered as absolute nullities on the basis of the subsequent invalidation of the
substantive decision by a review body. The fact that these acts are only voidable may
not be entirely satisfactory, but the alternative would lead to uncertainties and chaos,
which would weaken the effectiveness of international organizations. A
possible solution may be to suspend the implementation of decisions against which
objections have been made until the matter is decided by the review body.

Article 86 of the Convention on International Civil Aviation, signed at Chicago on 7 December
1944 (the Chicago Convention), states that:

Unless the Council decides otherwise any decision by the Council on whether an
international airline is operating in conformity with the provisions of this Convention shall
remain in effect unless reversed on appeal. On any other matter, decisions of the Council
shall, if appealed from, be suspended until the appeal is decided...[Emphasis added]

It must be pointed out that only the substantive acts that are ultra vires attract nullification.
‘Substantive acts’ are those that touch on the core activities of the organization, such as
appointment of members, setting up of committees, and so on. In contrast, ‘procedural acts’,
such as acts undertaken by an element of an international organization that is not
constitutionally empowered to so act, are not necessarily void. This is a mere procedural ultra
vires and the widely accepted view is that such is not void. This certainly has been the attitude
of the IC] in those cases in which procedural irregularity occurs.

One of the grounds of the complaint was that the action in respect of which the contested
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expenses were incurred was authorized by the UN General Assembly, an organ that the
UN Security Council complained was not constitutionally empowered to authorize such
missions.

As seen earlier, the Court held that the expenses themselves, since they were incurred
pursuant to UN activities, were UN expenses. However, on the issue of the expenses being
incurred in an operation supposedly authorized by an incompetent organ of the UN, the
Court said (at 168) that:

If it is agreed that the action in question is within the scope of the functions of the
Organization but it is alleged that it has been initiated or carried outin a manner notin
conformity with the division of functions among the several organs which the Charter
prescribes, one moves to the internal plane, to the internal structure of the
Organization. If the action was taken by the wrong organ, it was irregular as a matter of
that internal structure, but this would not necessarily mean that the expense incurred
was not an expense of the Organization. Both national and international law
contemplate cases in which the body corporate or politic may be bound, as to third
parties, by an ultra vires act of an agent.

(1972) IC) 69 (

In this case, the Court had to deal with a matter that arose from an appeal by India against
a decision of an aviation matter between India and Pakistan by the ICAO Council. While
India was prepared to admit that the ICAO Council had jurisdiction over the matter, it
complained, however, that the ICAO process ‘was vitiated by various procedural
irregularities and should accordingly, on that ground alone, be declared null and void’ (at
[44]).

The Court held (at 69-70), that:

Since the Court holds that the Council did and does have jurisdiction, then, if there
were in fact procedural irregularities, the position would be that the Council would have
reached the right conclusion in the wrong way. Nevertheless, it would have reached
the right conclusion.
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thinking points

e What does the term ‘ultra vires’ mean?

e What are the justifications for proposing that ultra vires acts should be void ab
initio?
e What are the grounds for positing that ultra vires acts should be voidable?

e Explain the difference between ‘substantive’ and ‘procedural’ irregularities with
regard to ultra vires acts.

Accountability of international organizations

Closely related to the issue of ultra vires is the accountability of international organizations.
While ultra vires concerns whether the act of an organization is within its constitutional
authority, accountability deals with holding international organizations responsible for all their
acts. As will be seen in Chapter 18 dealing with international economic law, for example, the
accountability of the World Bank involves ensuring that the projects funded by the Bank are
implemented in accordance with its policies and procedures. Similarly, holding the UN
accountable for its actions entails that the activities of its organs, such as the Security Council,
are carried out in a way consistent with the core values, purposes, and principles of the
Charter.

The quest for accountability of international organizations attained seriousness only when the
ILC decided to focus on the responsibility of international organizations in 2000. This was a
year before the ILC adopted its Articles on States Responsibility for Internationally Wrongful
Acts (ARSIWA) on which it spent almost fifty years (see Chapter 13).

However, this does not mean that there was no attempt of some sort at the international plane
to focus on the accountability of international organizations much earlier. In 1996, the
International Law Association (ILA), a community of international legal scholars, established a
Committee on the Accountability of International Organizations. (See the Final Report of the
Committee adopted by the ILA’s 71st Conference in Berlin, Germany, 16-21 August 2004,
Report of the International Law Association Committee on Accountability of International
Organizations, available at http://www.ila-hqg.org/en/committees/index.cfm/cid/9.)

It should be emphasized that the ILA is only an academic community, not a UN body like the
ILC responsible for the codification of international law. Hence, while the ILA’s work on
international law might be intellectually beneficial and perhaps serve as reference points on
areas of international law that are worthy of attention, such works do not bind States or
international organizations, and play no formal role whatsoever in the codification of
international law.

Ironically, the major reason for the ILC's slow take on the responsibility of international
organizations is the latter’s legal personality. The ILC's initial approach to responsibility was
that since international organizations possess their own personality, they could not bear
responsibility for their member States’ actions. However, the ILC Rapporteur for State
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Responsibility, James Crawford, abandoned the idea that State responsibility implies only the
‘responsibility of one state to another state’. (See James Crawford, International Law as an
Open System (London: Cameron May, 2002), p. 29.) From this moment, it became apparent
that:

The legal personality of international organizations could no longer be seen as a
démarche for member states to avoid joint and several responsibility for their conduct....
Itis now clear that the legal personality of international organizations entails a
responsibility for their conduct. (Eisuke Suzuki and Suresh Nanwani, ‘Responsibility of
international organizations: the accountability mechanisms of multilateral development
banks’ (2005) 27 Mich JIL 177, 179)

In 2011, the ILC adopted its Draft Articles on the Responsibility of International Organizations
(DARIO). (See Yearbook of the International Law Commission, 2011, vol. ll, Part Two; see also
http://legal.un.org/ilc/texts/instruments/english/draft%20articles/9 11 2011.pdf.)

While DARIO is not a treaty, ILC articles are very important documents which are
expected to become the principal authority on their areas of focus. A clear example is the
ARSIWA, discussed in Chapter 13.

DARIO contains several provisions that are geared towards ensuring that international
organizations are accountable for their acts whether they perform these acts directly or act
through the agency of others, in conjunction with their member States, or jointly with other
organizations. While a full discussion of the provisions of DARIO is beyond the scope of this
book, it is worthwhile enumerating some of the cogent rules.

Article 6 DARIO states that:

The conduct of an organ or agent of an international organization in the performance of
functions of that organ or agent shall be considered an act of that organization under
international law, whatever position the organ or agent holds in respect of the
organization.

This provision is extremely important in ensuring that an international organization does not
avoid liability for its action by stating that the offending conduct was carried out by its agents.
A typical scenario where this provision will apply is a situation where troops from member
States of international organizations commit internationally unlawful acts while serving as part
of a mission led by that organization. What is required in order to hold the organization
responsible in this scenario, according to Article 7, is that the ‘organ of a State or an organ or
agent of an international organization...is placed at the disposal of another international
organization [which] exercises effective control over that conduct'.

In the Behrami case (Behrami v. France, Saramati v. France Joined Application Nos 71412/01
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and 78166/01 (2007)), the European Court of Human Rights construed ‘effective control’ in
terms of ‘ultimate authority and control’. The Court attributed to the UN the responsibility of
acts committed by the NATO-led KFOR (a non-UN organ) but which entity was placed under the
UN mission in Kosovo. The Court’'s reasoning was that the UN Security Council retained
ultimate control of command for the KFOR mission even if the day-to-day command and control
lay with NATO.

Article 9 DARIO recognizes that conduct which is ‘not attributable to an international
organization under articles 6 to 8 shall nevertheless be considered an act of that organization
under international law if and to the extent that the organization acknowledges and adopts the
conductin question as its own.’

Candoma deploys its troops to Rutamu to perform peacekeeping operation therein. Some
time later, the World Organization for Peace (WOP), an organization to which Candoma
and Rutamu belong, decides to send in an international peacekeeping force to take over
the mission by Candoma. WOP acknowledges the misconduct committed by the Candoman
troops prior to its arrival. Under these circumstances, that misconduct would be deemed to
have been committed by WOP for which it will be held accountable. However, what
constitutes acknowledgement will vary from case to case and the entire circumstances of
each situation will be crucial.

Other instances in which international organizations may be held responsible
include where an international organization aids or assist a State or an international
organization to commit an internationally wrongful act with the knowledge that the actis
wrongful, and provided the act would be wrongful if committed by the organization itself
(Article 14 DARIO).

5.6 Privileges and immunity

International organizations enjoy certain privileges and immunities in order to enable themto
function without undue interference from their member States and guarantee their international
status. The types of privilege and immunity enjoyed by international organizations vary
according to the purposes and objectives for which such organizations are established, and
according to the environment in which they operate. As a topic immunity is fully considered in
Chapter 8. As such, some general aspects of immunity, for example jurisdictional immunity,
which is fully discussed in that chapter, will be exempted from the discussion here. This
section only discusses aspects of immunity that are peculiar to international organizations or
that arguably have particular application to international organizations.

5.6.1 Sources of privileges and immunities of international organizations

Generally speaking, the privileges and immunities of international organizations can arise from
three sources:
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e treaties;
e customary international law; and
¢ bilateral agreements between organizations and States.

Treaties as a source of privileges and immunities

Itis common for constituent treaties of international organizations to provide for their privileges
and immunities—although, with the exception of a few, such constitutions only contain general
provisions on immunities.

Article 105 of the UN Charter provides that:

The Organization shall enjoy in the territory of each of its Members such privileges and
immunities as are necessary for the fulfilment of its purposes.

The Protocol Annexed to the Treaties Establishing the European Community and the European
Atomic Energy Community Protocol (No. 36) on the Privileges and Immunities of the European
Communities (1965) provides that:

The High Contracting Parties, considering that, in accordance with Article 28 of the Treaty

establishing a Single Council and a Single Commission of the European Communities, these
Communities and the European Investment Bank shall enjoy in the territories of the Member
States such privileges and immunities as are necessary for the performance of their tasks.

Article 103 of the OAS Charter provides that:

The Organization of American States shall enjoy in the territory of each Member such legal
capacity, privileges and immunities as are necessary for the exercise of its functions and
the accomplishment of its purposes.

Whereas constituent treaties provide for general privileges and immunities, international
organizations conclude multilateral treaties, which specifically detail the privileges and
immunities that they enjoy. Examples include the 1946 General Convention on the Privileges
and Immunities of the United Nations (the UN Immunities Convention), the General Convention
on the Privileges and Immunities of the Specialized Agencies, and the Agreement on Privileges
and Immunities of the Organization of American States.
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Bilateral agreements as a source of privileges and immunities

In addition to constituent instruments and multilateral conventions, bilateral agreements that
international organizations usually conclude with their host States—generally known as
‘headquarters agreements’, or ‘seat agreements’—also confer certain privileges and
immunities on such organizations, as the following example will show.

The Agreement between the United Nations and the United States regarding the
Headquarters of the United Nations, signed at Lake Success on 26 June 1947 (the UN
Headquarter Agreement with the USA), covers a number of issues ranging from
communication assets (§4), to the passage of UN personnel and officials into and out of
the USA.

It should be noted that, except where such laws are inconsistent with the 1946 UN
Immunities Convention, US law applies in the district of the UN Headquarters (§7).

An international organization that does not have a headquarters agreement with a particular
State, but desires to conduct a specific operation within that State, may conclude other types
of bilateral agreement, such as a status of force agreement (SOFA) or status of mission
agreement (SOMA), governing the relations between the organization and a State hosting its
peacekeeping operation or other type of mission. The UN adopted a model SOFA in 1990,
which today serves as a template for several other organizations.

Customary international law as a source regarding privileges and immunities

The fact that treaties do not provide for privileges and immunities of international organizations
is not fatal. Indeed, courts have inferred privileges and immunities of international
organizations from customary international law.

(1993) 116 ILR 643

In this case, the Swiss Labour Court said (at 647) that:

customary international law recognize[s] that international organizations, whether
universal or regional, enjoy absolute jurisdictional immunity...[t]his privilege arises
from...the purposes and functions assigned to international organizations as [t]hey can
only carry out their tasks if they are beyond censure.
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5.6.2 The nature of privileges and immunities accruing to international
organizations

International organizations enjoy four types of immunity:

¢ immunity from prosecution or jurisdiction (jurisdictional immunity);
e inviolability of premises;
e freedom of communication; and

e immunity relating to financial matters.

‘Jurisdictional immunity’ means that an international organization cannot be subject to the
judicial processes of its host State. This allows the organization to function independently and
without fear of judicial harassment on the territory of its host State. Hence, such judicial
processes as courts summons, seizure of property, etc. do not normally apply to international
organizations, except where the concerned organization has waived its rights. The same
applies to officials of international organizations, although, as will be seen later, certain
exceptions apply.

The scope of jurisdictional immunity of international organizations

According to Article 2(2) of the 1946 UN Immunities Convention:

The United Nations, its property and assets wherever located and by whomsoever held,
shall enjoy immunity from every form of legal process except insofar as in any particular
case it has expressly waived its immunity. It is, however, understood that no waiver of
immunity shall extend to any measure of execution.

Article 5(18)(a) states that:

Officials of the United Nations shall be immune from legal process in respect of words
spoken or written and all acts performed by them in their official capacity.

This immunity can be waived only by the Secretary-General, and where the alleged offender is
the Secretary-General, the UN Security Council shall exercise the waiver.

Article 5 (20) provides that:

Privileges and immunities are granted to officials in the interests of the United Nations and
not for the personal benefit of the individuals themselves. The Secretary-General shall
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have the right and the duty to waive the immunity of any official in any case where, in his
opinion, the immunity would impede the course of justice and can be waived without
prejudice to the interests of the United Nations. In the case of the Secretary-General, the
Security Council shall have the right to waive immunity.

The fact that prosecution is possible only where there has been a waiver implies that the
immunity of international organizations is absolute. Consequently, many people have
clamoured for a restriction of the immunity of international organizations. Unlike States,
international organizations do not have their own courts in which they can be sued. This
means that, in disputes between international organizations and private individuals relating to
torts, contracts, and so on, all that is available to an aggrieved party is an internal dispute
settlement arrangement, which is often inadequate. It has also been pointed out that, since
there is considerable uncertainty about the precise nature of the human rights
obligations of the UN, the need for access to justice by wronged persons must be balanced
against the organization’s absolute immunity.

UN personnel have sometimes been implicated in allegations of sexual exploitation and
abuse of the people whom they are meant to protect, as alleged in the Democratic
Republic of Congo (DRC), Sierra Leone, and Liberia. The absolute immunity of UN officials
means that such officials cannot be tried for their alleged crimes and that the victims are
inevitably condemned to whatever administrative procedures the UN might apply to its
erring officials.

Approaches towards restricting jurisdictional immunity

There have been attempts to control the jurisdictional immunity of international organizations
through treaties and national laws, as well as through judicial interventions.

Treaties

Article VII(3) of the Articles of Agreement of the International Bank for Reconstruction and
Development (IBRD), as amended effective 16 February 1989, provides that:

Actions may be brought against the Bank only in a court of competent jurisdiction in the
territories of a member in which the Bank has an office, has appointed an agent for the
purpose of accepting service or notice of process, or has issued or guaranteed securities.

[ (1967) 42 ILR
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138

The plaintiff, who obtained some loan facilities from the Inter-American Development Bank
(IDB), brought an action to restrain the Bank from granting loan facilities to its competitor.
Although the US Court of Appeals dismissed the suit for lack of a cause of action, the court
ruled that the Bank was not entitled to immunity.

The provision involved here was similar to Article VII(3) of the IBRD Articles of Agreement.
Therefore this decision implies that the scope of jurisdictional immunity of such
organizations may not necessarily be confined to the causes of action listed in their
treaties.

See also Article 52 of the Agreement Establishing the African Development Bank (6th edn, June
2002) and Article 274 TEU (ex Article 240 TEC).

Judicial intervention

States have also attempted to restrict the jurisdictional immunity of international organizations
through judicial intervention—that is, through national courts developing case law, which
narrows the scope of jurisdictional immunity available to international organizations.

Judicial intervention consists of two distinct forms. First, several national courts now distinguish
between acts done by international organizations in their personal capacity (jure gestionis)
and those done in their official capacity (jure imperii), excluding from jurisdiction only the
latter category. The argument is that the immunity of international organizations is functional
and should therefore be available only with regard to acts done in their sovereign capacity.
(See Chapter 8 for a discussion.)

Secondly, national courts now seek to balance the immunity of international
organizations with the constitutional guarantees of access to justice for individuals.

[ (1969) UNJY 238 (

A former UN Food and Agriculture Organization (FAO) employee brought an action against
the organization for employment-related compensation. Although it dismissed the action,
an ltalian court of first instance said (at 238-239) that there was:

‘[N]Jo rule of customary international law under which foreign States and subjects of
international law in general are to be considered as immune from the jurisdiction of
another State. Such immunity could only be recognized with regards to public law
activities, i.e., in the case of an international organization, with regard to the activities
by which it pursues the specific purposes (uti imperii) but not with regard to private
law activities where the organization acts on equal footing with private individuals (uti
privatus).’
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Similarly, in this case the plaintiff, a former employee of ICEM, brought an action against
the organization for terminal emoluments. The court of first instance denied immunity to
ICEM on the basis of a distinction between private and personal acts. On appeal, ICEM
argued that it was not subject to this distinction. The Cour de Cassation rejected this
argument and applied the distinction.

Although, on appeal, the court applied the distinction, it held that ICEM was entitled to
immunity because:

Acts which an organization arranges in its internal structure, including the rules laid
down by itin respect of the employment relationship with the staff, were manifestation
of the organization’s power under international law...[and]...the provisions and
measures adopted by ICEM, also in so far as they regarded terminal emoluments, were
governed by the organization’s systems of rules; they were consequently not subject
to the ltalian legal system and were exempt from the jurisdiction of the Iltalian courts...

(1982) UNJY 234 (SUMMARY)

In this case, the Italian Court of Cassation, speaking about international organizations,
emphasized that:

irrespective of their public or private character, whenever they actin the private law
domain, they place themselves on the same footing as private persons with whom they
had entered into contracts, and thus forwent the right to act as sovereign bodies that
were not subject to the sovereignty of others.

The attempt to restrict the immunity of international organizations has also been emphatic in
the practice of the USA. In 1952, the acting legal adviser to the State Department, Jack B. Tate,
wrote a letter (known as the ‘Tate Letter’) to the acting US Attorney-General, in which he stated
that:
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According to the newer or restrictive theory of sovereign immunity, the immunity of the
sovereign is recognized with regard to sovereign or public acts (jure imperii) of a state,
but not with respect to private acts (jure gestionis)...[T]he Department feels
that the widespread and increasing practice on the part of governments of engaging in
commercial activities makes necessary a practice which will enable persons doing
business with them to have their rights determined in the courts. For these reasons it will
hereafter be the Department’s policy to follow the restrictive theory of sovereign
immunity in the consideration of requests of foreign governments for a grant of
sovereign immunity.

() (1977) 63 ILR 92

The US District Court of Columbia considered the immunity extended to the OAS under the
US International Organizations Immunities Act (IOIA). Taking into consideration the US
policy shift towards restricting the immunity of international organizations, the court held
that the IOIA immunities extended to the OAS only as far as such immunities are enjoyed
by foreign States.

The rationale behind restricting the immunity of international organizations was set out by the
Dutch Supreme Courtin A.S. v. Iran - United States Claims Tribunal, Supreme Court (Hooge
Raad) of the Netherlands, 20 December 1985, [1994] ILR 327, 329; According to the Court: On
the one hand there is the interest of the international organization having a guarantee that it
will be able to performits tasks independently and free from interference under all
circumstances; on the other there is the interest of the other party in having its dispute with an
international organization dealt with and decided by an independent and impartial judicial
body.In ‘In the Shadow of Waite and Kennedy, The Jurisdictional Immunity of International
Organizations, The Individual’s Right of Access to the Courts and Administrative Tribunals as
Alternative Means of Dispute Settlement’, International Organizations Law Review 1: 59-110,
2004, August Reinisch and UIf Andreas Weber observe, at pp. 64-65 that:

In the quest for an appropriate immunity standard for international organizations, the
paramount underlying rationale of functional immunity, the protection of the independent
functioning of the organization, should be kept in mind. It has been observed that this
purpose should be balanced against the equally cogent demand of protecting the
interests of potential litigants in having a possibility to pursue their claims against an
international organization before an independent judicial or quasi-judicial body.

The denial of absolute immunity to international organizations, based upon a distinction
between private and sovereign acts, has been attacked by jurists.

According to Amerasinghe (2005, see section 5.4.1), at p. 322:
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There is some difficulty in attributing to an organization the power to act iure imperii. To
assume that the distinction has relevance to organizations is to assimilate them to states
which is inappropriate. Their basis of immunity is not the same as for states. The test s
whether an immunity from jurisdiction is necessary for the fulfilment of the organization’s
function and purposes. To answer that question a reference to whether the organization
was, in respect of the subject matter of litigation, acting iure imperii or iure gestionis is
irrelevant.

Access to the courts

The need to strike a balance between the absolute immunity of international organizations and
access to courts is particularly important in cases in which international organizations do not
have alternative dispute resolution (ADR) arrangements. The constitutions of most States,

as well as the constituent instruments of some international organizations, guarantee
access to justice by wronged citizens.

Article 6(1) of the European Convention on Human Rights (ECHR) provides that:

In the determination of his civil rights and obligations or of any criminal charge against him,
everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law.

Article 8(29) of the 1946 UN Immunities Convention provides that:

The United Nations shall make provisions for appropriate modes of settlement of: (a)
disputes arising out of contracts or other disputes of a private law character to which the
United Nations is a party; (b) disputes involving any official of the United Nations who by
reason of his official position enjoys immunity, if immunity has not been waived by the
Secretary-General.

In line with this provision, the UN has established some tribunals, such as administrative
tribunals, which have very limited scope.

As Jan Wouters and Pierre Schmitt, Challenging Acts of Other United Nations’ Organs,
Subsidiary Organs and Officials (Leuven Centre for Global Governance Studies Working Paper
No. 49, April 2010), p. 4, have observed:

No independent and impartial international court has been established before which
private individuals can file claims against the UN. An individual claimant who wants to
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challenge an act of the UN has often no real other option than to seek a remedy before
national courts. As a consequence, individuals are dependent on the will and ability of
domestic courts to decide on their case.

For similar views, see Urban v. United Nations 768 F2d 1497, 1500 (DC Cir., 1985), in which
the DC Court of Appeals recognized that a ‘court must take great care not to “unduly impair
[a litigant's] constitutional right of access to the courts’.

”

(1957),
UNRWA (1958) 13 UN GAOR (No. 14) 41 (UN

A former employee of UNRWA brought an action before an Egyptian court against the
organization for dismissal pay. UNRWA argued that the plaintiff could avail himself of an
internal remedy, a course of action taken by the plaintiff.

In a subsequent suit brought by the plaintiff before the UN Administrative Tribunal, the
tribunal confirmed that national courts have no jurisdiction for claims directed against UN
subsidiary organs.

() 378 NYS 2 966 (1976),

In this case, however, the plaintiff brought before the Criminal Court of New York an action
for assault and harassment against a UN official. The court admitted the claim and stated
that it had jurisdiction in the case. In anticipation of a UN counterclaim for immunity, the
court held that the UN would not be so entitled, because, according to the court (at [19]),
such immunity would be:

so unconscionable that it violates on its face the concepts of fundamental fairness and
equal treatment of all persons who seek judicial determination of a dispute.

Nonetheless, in other cases, such as Abdi Hosh Askir v. Boutros Boutros-Ghali, Joseph E.
Connor et al. 933 F Supp 368 (SDNY, 1996), concerning a claim by a Somali for compensation
for the alleged unlawful taking of his possession by the UN in Mogadishu, and Boimah v.
United Nations General Assembly 664 F Supp 69 (EDNY, 1987), in which the plaintiff claimed
that he was denied permanent employment by the UN based on his race and nationality, the
US courts dismissed the suits on the basis of immunity of the UN. The bone of contention in
most of these cases is whether the organization in question has effective ADR mechanisms.
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In this case, the French Cour de Cassation rejected the immunity claim of the African
Development Bank, on the ground that the Bank had not put in place a tribunal that could
handle the dispute.

26083/94 (1999) 30 EHRR 261

In an industrial dispute case that went on appeal to the European Court of Justice, the
Court said (at [68]) that:

a material factor in determining whether granting...immunity from German jurisdiction is
permissible is whether the applicants had available to them reasonable alternative
means to protect effectively their rights under the Convention.

In June 1995, during the war in the former Yugoslavia, some 7,600 male Muslim inhabitants
of Srebrenica were murdered by Bosnian Serb forces. Although a small Dutch contingent
forming part of the UN Protection Forces (UNPROFOR) had been deployed to protect the
area, the troops had proved unable to stop the genocide. In 2007, a group calling itself
‘Mothers of Srebrenica’ brought an action for compensation against the UN in the Dutch
District Court at The Hague on the ground that the UN had failed in its responsibility to
protect the people.

The District Court dismissed the claim on the basis that the UN enjoyed absolute immunity.
An appeal to the Dutch Court of Appeal was equally dismissed.

It is important, however, to note in this case that the Dutch courts relied mainly on the
jurisprudence of the European Court of Human Rights (ECtHR) in the Behrami case
(Behrami v. France, Saramati v. France, Joined Application Nos. 71412/01 and 78166/01
(2007)), in which the Court decided that the ECHR should not impede the effective
implementation of UN mandates. Consequently, the Court held that States contributing
troops to the UN could not be held liable for acts and omissions of their troops in missions
authorized by the UN Security Council.
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Curiously, the Dutch District Court did not consider whether an alternative remedy was
available within the UN system that the applicants might use. In fact, in this case, the Court
was not influenced at all by the jurisprudence of the European Court on such
matters, which was relied on by the plaintiffs.

5.6.3 The inviolability of premises and archives

The treaties of most international organizations almost invariably provide for the inviolability of
their premises and archives.

Section 9 of the UN Headquarters Agreement provides that:

The Headquarters district shall be inviolable. Federal, State or local officers or officials of
the United States, whether administrative, judicial, military or police, shall not enter the
headquarters district to perform any official duty therein except with the consent of and
under conditions agreed to by the Secretary-General.

Article 2(3) of the 1946 UN Immunities Convention states that:

The premises of the United Nations shall be inviolable. The property and assets of the
United Nations, wherever located and by whomsoever held, shall be immune from search,
requisition, confiscation, expropriation and any other form of interference, whether by
executive, administrative, judicial or legislative action.

Section 2(4) of the Convention provides that:

The archives of the United Nations, and in general all documents belonging to it or held by
it, shall be inviolable wherever located.

Treaties of other international organizations contain similar provisions, although in cases of
financial institutions, there are some variations. For example, Article VII(5) of the IBRD Articles
of Agreement states that:

Property and assets of the Bank, wherever located and by whomsoever held, shall be
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immune from search, requisition, confiscation, expropriation or any other form of seizure
by executive or legislative action.

Similarly, Article IX(4) of the Articles of Agreement of the International Monetary Fund (IMF)
provides that:

Property and assets of the Fund, wherever located and by whomsoever held, shall be
immune from search, requisition, confiscation, expropriation, or any other form of seizure
by executive or legislative action.

It should be pointed out that these provisions do not use the word ‘inviolable’ per se, which is a
much stricter word than the phrase ‘immune from search’ adopted by these provisions. This
indicates that these provisions are meant to operate differently from ‘inviolability’, which is an
absolute term. The fact that the provisions limit immune activities to legislative and executive
actions supports this view.

It must be noted that it is not only documents belonging to these organizations that are
inviolable, but all documents held by them. The implication of this is that documents that do not
belong to the respective organizations are also immune, provided that such

documents are in the custody of the organization.

Provisions relating to the inviolability of property and archives of international organizations
have given rise to some problems in practice. As has been mentioned previously, international
organizations are not sovereign entities and, as such, they do not have their own bodies of
laws such that apply to day-to-day transactions. This means that if their premises are to be
absolutely immune against member States—especially host States—then a situation might arise
in which wrongs might be suffered without remedies. However, as we will recall from earlier,
although §9 of the UN Headquarters Agreement establishes the inviolability of UN premises, this
is subject to the consent of the UN Secretary-General. Also, itis clear under §7(b) of the UN
Headquarters Agreement that it is the local laws of the USA that apply within the UN premises.

() [1989] 286

In this case, the English Court of Appeal was confronted with a question of whether it was
appropriate that Millett J, in the High Court, granted an order for the plaintiffs to disclose all
assets of the International Tin Council (ITC) both within and outside the UK. The relevant
facts of the case were that the plaintiffs obtained an arbitral award against the ITC,
following the collapse of the latter and its inability to discharge its obligations towards the
plaintiffs. The plaintiffs had then brought an action asking the court to compel
representatives of the ITC to disclose the locations of all of their company’s assets in order
to satisfy the arbitral award.
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The Court of Appeal confirmed the judgment of Millett ] in the lower court and held that,
under the circumstances of the case, the archives of the ITC did not enjoy immunity since
the organization did not enjoy immunity in matters concerning arbitration.

The Court of Appeal stated (at p. 307) that:

The order made by Millett ). and now unanimously affirmed by this court forms part of
the process of enforcement in relation to which the I.T.C. has no immunity whatever.
That order does not violate the official archives of the I.T.C. nor any other immunity in
respect whereof the I.T.C. is entitled to raise any objection. In our view, this order
should stand without qualification.

Conclusion

International organizations are, without doubt, very important actors in the international
sphere. They have become a major instrument through which States monitor and regulate
their affairs and relations with one another, and by which they establish rules to govern
their activities on a wider scale than treaties and agreements would so govern. The
features of such organizations are not categorically setin stone but, based on more than
a century of experience and observation, certain features can be said to be necessary for
the establishment of such organizations or for their claim to such a status.

We have noted that the personality of such organizations implies certain rights and
responsibilities, and that such personality may or may not be recognized by third parties,
depending on the circumstances of the case. The capacity of organizations that
flows from their personality also differs from organization to organization, and certain
capacities may be listed as being essential, and therefore imperative for the execution of
the organization’s functions.

In addition to its capacity, which flows from its personality, an international organization is
usually entitled to privileges and immunities, which may be spelt out by law, be it treaty or
statute, and may be restricted in practice. These privileges and immunities are not always
absolute, and the courts in different jurisdictions have sought, over time, to strike a
balance between the immunity of organizations and citizens’ rights of access to the
courts.

International organizations continue to metamorphose as their role in international relations
becomes more defined, and recent trends in peace and security operations, as well as
international adjudication, have required a more nuanced understanding of the position of
such organizations in international relations between States, between States and
individuals, and between such organizations vis-a-vis their relationships with other
organizations, with States, and with individuals.
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Questions

Self-test questions

1 Define ‘international organizations’.

2 What types of international organization are there?

3 List the features of international organizations.

4 List the consequences of legal personality.

5 What s ‘capacity’ of international organizations?

6 Whatis your understanding of ‘legal personality’?

7 Who determines whether the acts of international organizations can be reviewed
judicially?

8 What does ‘ultra vires’ mean?

Discussion questions

1 ‘The International Court of Justice cannot review the decisions of organs of the
United Nations.” With reference to case law, consider to what extent this statement
reflects the practice of the Court.

2 What is legal personality in relation to international organizations and how is this
determined in international law?

3 ‘There are many ways in which non-members of international organizations can
recognize the legal personality of such organizations.” Discuss this assertion, with
reference to decided cases.

4 What are the legal consequences of ultra vires decisions of international
organizations?

Assessment question

‘To say that an international organization has legal personality is to mean nothing more
than that an international organization is a person of its own. There are no consequences
of such legal personality. It is nothing more than a nicety.’

Discuss.

Key cases

e Arab Monetary Fund v. Hashim (No. 3) [1991] 2 AC 114

e Effects of Award of Compensation made by the UN Administrative Tribunal (1954)
IC) Rep 47

e Grimaldi v. Fonds des Maladies Professionnelles Case C-322/88 [1989] ECR 4407
(the Grimaldi Case)

e . H. Rayner (Mincing Lane) Ltd v. Department of Trade and Industry & ors; related
appeals (1989) 5 BCC 872
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e | egal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africa) notwithstanding Security Council Resolution 276 (1970)
(1971) IC) Rep 16 (the Namibia Advisory Opinion)

e Westland Helicopters Ltd & ors v. Arab Organization for Industrialization (1987) 80
ILR 622
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Learning objectives

This chapter will help you to:

e understand how States acquire territory in international law;
e appreciate the rules and principles relating to the acquisition of territory;

study modern developments in the acquisition of territory;

learn the rules governing the law of the sea; and

ahalyse how States exercise rights on the sea.
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(p- 202) Introduction

As will be seen in the next chapter, every State has jurisdiction over its
territory. A State’s territory consists of its land mass, contiguous seas, and
some areas of its air and outer space. In addition to their contiguous seas,
States also exercise certain rights over the high seas—the mass body of
waters owned not by any single State, but by all of humankind. States exercise
absolute control over their territories except where part of the territory, be it
land, sea, or space, is subject to temporary control by the international
community. For example, the UN Security Council may create a ‘no-fly’ zone
within a State in order to protect civilians against their governments, as did
Security Council Resolution 1973 concerning Libya on 17 March 2011. This
chapter will discuss territory, with specific reference to a State’s land mass,
and also the law of the sea, considering that the sea is part of a State’s
territory. However, the chapter is not concerned with the air or outer space,
which forms part of a State’s territory. Since the manner in which States
acquire territory and exercise jurisdiction over their waters often raises
serious questions in international law, this chapter focuses on analysing
international law rules and principles governing the acquisition of territory by
States, as well as the law of the sea.

6.1 The modes of acquiring territory

There are at least four ways through which a State can acquire territory. These are namely by
occupation, by prescription, by cession, and by accretion. Prior to the emergence of the
United Nations, States could also acquire territory through conquest or annexation by war.
However, the UN Charter has now prohibited the use of force by States, and even though
States may still use force in self-defence (Article 51), this does not entitle States to keep
captured territory as their property.

6.2 Occupation and prescription

Occupation and prescription are the two most common modes of acquiring territory, though
these methods have declined considerably in modern times. While these modes share some
similarities in that they each concern States unilaterally acquiring territory rather than being
granted the territory by another State, there are notable differences between them.

Occupation occurs when a State exercises sovereign rights over a previously unoccupied or
‘virgin’ territory. Generally speaking, a State may only occupy a territory that is considered
terra nullius (thatis, ‘no-man’s-land’), but where a territory previously occupied by another
State has been abandoned, such can also be a subject of occupation. ‘Prescription’ occurs
when a State exercises sovereignty over a territory that belongs to another sovereign with the

latter’'s acquiescence. Therefore a State claiming acquisition by prescription must
demonstrate that its acquisition is effective and has cancelled out the previous ownership in all
respects.
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We shall return later to prescriptive acquisition; now we shall consider the rules governing
occupation.

6.2.1 Occupation

(1928) 2 RIAA 829 (The

In 1898, Spain ceded to the USA the Philippine Islands, which included the Island of Palmas
(or Miangas, as it was called by the Netherlands). In 1906, an American General visited the
Island of Palmas, but found the Dutch flag flying on the territory.

The Court had to determine whether the island belonged to the USA or the Netherlands. To
do this, it was important for the arbitrator first to consider whether Spain ‘occupied’ the
disputed territory at the time it gave it to the USA.

It was held that the island belonged to the Netherlands. Even if the island did originally
belong to Spain, the latter did not exercise ‘effective occupation’ over the island so as to
have displaced Dutch sovereignty at the time that the island was ceded to the USA.

Judge Huber said (at 838) that:

If a dispute arises as to the sovereignty over a portion of territory, itis customary to
examine which of the States claiming sovereignty possesses a title— cession,
conquest, occupation, etc.—superior to that which the other State might possibly bring
forward against it. However, if the contestation is based on the fact that the other Party
has actually displayed sovereignty, it cannot be sufficient to establish the title by
which territorial sovereignty was validly acquired at a certain moment; it must also be
shown that the territorial sovereignty has continued to exist and did exist at the
moment which for the decision of the dispute must be considered as critical. This
demonstration consists in the actual display of State activities, such as belongs only to
the territorial sovereign...lt seems therefore natural that an element which is essential
for the constitution of sovereignty should not be lacking in its continuation...The
growing insistence with which international law, ever since the middle of the 18th
century, has demanded that the occupation shall be effective would be inconceivable,
if effectiveness were required only for the act of acquisition and not equally for the
maintenance of the right. [Emphasis added]

Upon a consideration of the facts and evidence before the arbitration, he held (at 846)
that:

No act of occupation nor, except as to a recent period, any exercise of sovereignty at
Palmas by Spain has been alleged. But even admitting that the Spanish title still existed
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as inchoate in 1898 and must be considered as included in the cession under Article I
of the Treaty of Paris, an inchoate title could not prevail over the continuous and
peaceful display of authority by another State; for such display may prevail even
over a prior, definitive title put forward by another State. [Emphasis added]

The jurisprudence of Judge Huber in Is/land of Palmas is rich on the international law
requirements for the acquisition of territory by occupation and thus merits a fuller analysis.

In summary, in respect of the Island of Palmas, Arbitrator Huber based his decision on:
effective occupation; critical date; and intertemporal laws. We will now discuss these criteria
or requirements for a valid occupation. (See Daniel-Erasmus Khan, ‘Max Huber as arbitrator:
the Palmas (Miangas) case and other arbitrations’ (2007) 18(1) EJIL 145.)

Effective exercise of sovereignty

For acquisition by occupation to be valid, itis important that the claiming State must
demonstrate that it maintains not only nominal, but also ‘effective’ sovereignty over the
territory. What constitutes ‘effectiveness’ is fluid and varies from circumstance to
circumstance, but it seems that the size of the territory is a crucial factor.

(2002) ICJ 625 (The

In this case, the International Court of Justice (IC)) said (at[134]), that:

in the case of very small islands which are uninhabited or not permanently inhabited—
like Ligitan and Sipadan, which have been of little economic importance (at least until
recently)—effectivités will indeed generally be scarce.

[ (1998) 114 ILR 14

The arbitral tribunal said, at 71 ([239]), that:

The factual evidence of ‘effectivités’ presented to the Tribunal by both parties is
voluminous in quantity butis sparse in useful content. This is doubtless owing to the
inhospitability of the Islands themselves and the relative meagreness of their human
history. The modern international law of the acquisition (or attribution) of territory
generally requires that there be: an intentional display of power and authority over the
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territory, by the exercise of jurisdiction and state functions, on a continuous and
peaceful basis. The latter two criteria are tempered to suit the nature of the territory
and the size of its population, if any. [Emphasis added]

Key points

e Acquisition by occupation may occur on a territory that has never been occupied by
any human or sovereign (terra nullius), or which is inhabited by humans who are not
organized for the purpose of administering themselves (see later in the chapter on this
latter point).

e Occupation must be complemented by effective exercise of sovereignty. How much
control a sovereign must demonstrate over a territory depends on the size and nature
of the territory itself.

‘Effectiveness’ thus helps to determine who among disputing parties has a stronger title to
territory, as well as constituting notice to all other sovereigns that a territory is now under new
control.

(1928) 2 RIAA 829 (The

As the Court said in this case (at 845-846):

International law in the 19th century...laid down the principle that occupation, to
constitute a claim to territorial sovereignty, must be effective, thatis, offer certain
guarantees to other States and their nationals...discovery alone, without any
subsequent act, cannot at the present time suffice to prove sovereignty over the
Island of Palmas (or Miangas).

(p. 205) @ (1933) PCl]  A/B, No. 53 (The

In 1931, Norway proclaimed that it was ‘taking possession’ of Eastern Greenland, forming
part of the Greenland Island. Denmark, which had colonies in other parts of the island,
requested the Permanent Court of International Justice (PCI)) to declare the Norwegian
Declaration, which purported to occupy the whole of Greenland, invalid. Denmark had
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argued that its title over the disputed territory was ‘founded on the peaceful and
continuous display of state authority over the Island’ (at 45).

The Court said (at 45-46) that:

a claim to sovereignty based not upon some particular act or title such as a treaty of
cession but merely upon continued display of authority, involves two elements each of
which must be shown to exist: the intention and will to act as sovereign, and some
actual exercise or display of such authority...[Emphasis added]

Applying the test of ‘intention and will' to act as sovereign, and ‘actual exercise of display’
of such authority, the Court found that Denmark fulfilled these criteria through making laws
to regulate such activities as fishing and hunting, and also giving access to the island to
British and French nationals (at 62-63). Hence, judgment was given for Denmark.

(2002) ICJ 625 (The

Indonesia and Malaysia disputed title to the islands of Pulau Ligitan and Pulau Sipadan.
Both parties claimed to have exercised effective sovereignty, and that they also derived
authority from the actions of previous sovereigns over the disputed areas, the Netherlands
and Britain. The Court found that none of these previous sovereigns passed on a valid title
to either of the claimants and had to decide the case principally with reference to effective
occupation.

Each party provided evidence of the effective measures they took in relation to the
disputed areas including fishing, administration, usage of the areas for passage by their
naval forces, and preservation of items such as turtles, among others (at 130).

On the whole, the Court found Indonesia’s measures over the disputed areas to consist
largely in acts of private individuals and not official acts such as making law and regulating
activities in the areas, whereas Malaysia, as with Britain from which it derived its authority,
exercised legislative, administrative, and quasi-judicial acts which, though few in numbers,
were diverse in character (at 132). The Court ruled in favour of Malaysia.

The Court’'s approach in this case was thus consistent with the jurisprudence of the PCl) in
the Legal Status of Eastern Greenland, in which the earlier Court had also relied heavily
on the legislation on hunting and fishing, and the admission of British and French nationals
into certain trading privileges by Denmark (at 62-63).

thinking points
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e What does the phrase ‘effective occupation” mean and what role, if any, does it
play in disputes concerning title to territory?

» What constitutes ‘effectivités’ and how do the courts determine which effectivités
carry more weight than others in resolving disputes over sovereignty?

e What are the main reasons given by the IC/ for requiring parties who claim
acquisition of territory by occupation to prove effectiveness?

The critical date

Another important criterion that the Court has consistently applied in determining the validity of
title to territory is the critical date. This is the date on which the dispute between the parties
crystallizes and which is generally determinative of their rights (see L. F. E. Goldie, ‘The critical
date’ (1963) 12 ICLQ 1251 and D. H. N. Johnson, ‘Acquisitive prescription in international law’
(1950) 27 BYBIL 332).

Gerald Fizmaurice, ‘The law and procedure of the International Court of Justice, 1951-54:
points of substantive law—part I’ (1955-56) 32 BYBIL 20, recapping his statement as the
representative of the UK in the Minquiers case (see later in this section), states that:

...the theory of the critical date involves that...whatever was the position at the date
determined to be the critical date, such is still the position now. Whatever were the rights
of the Parties then, those are still the rights of the Parties now. If one of them then had
sovereignty, it has it now, or itis deemed to have it...The whole point, the whole raison
d’étre, of the critical date is, in effect, that time is deemed to stop at that date. Nothing
that happens afterwards can operate to change the situation that then existed.
Whatever the situation was, it is deemed in law still to exist; and the rights of the Parties
are governed by it.

We should be careful, however, not to confuse the critical date with the date on which a
dispute is born. For, as Fizmaurice has observed (1955-56, above, 24-5):

This moment, however—which is the critical one—is clearly not that at which the dispute
was born—even when the dispute can be said to have had its birth at any definite
moment, which is seldom the case: the critical moment is, normally, not the date when
the dispute was born, but that on which it crystallised into a concrete issue.

International and national courts have applied the critical date to many cases involving
territorial disputes.

(1928) 2 RIAA 829 (The
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See earlier in this section for the facts.

In this case, the Court laid down the rule concerning the critical date (at 845) thus:

Both Parties are also agreed that a juridical fact must be appreciated in the light of the
law contemporary with it, and not of the law in force at the time when a dispute in
regard to it arises or falls to be settled. The effect of discovery by Spain is therefore to
be determined by the rules of international law in force in the first half of the 16th
century—or (To take the earliest date) in the first quarter of it.

(2002) ICJ 625 (The

In this case, the Court said (at [135]) that:

it cannot take into consideration acts having taken place after the date on which the
dispute between the Parties crystallized unless such acts are a normal continuation of
prior acts and are not undertaken for the purpose of improving the legal position of the
Party which relies on them...

Key points

e The critical date is the date on which the dispute between the parties crystallizes and
after which acts done cannot be accepted as relevant to the validity of the contested
title.

e The main object of the critical date is to ensure that disputes are decided as equitably
as possible and with regard to all relevant circumstances of the case.

e Only when acts that occur after the critical date do not improve the positions of the
parties can they be considered.

However, some observers have argued that just as the Court should not take into account
events that occur after the crystallization of a dispute—that is, after the critical date has arisen
—neither should it set the critical date too early in the history of the dispute.
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[ (1953) ICJ 47 (The )

The UK and France had a dispute over title to the Ecrehos and Minquiers Islets. The islets
previously formed part of the Duchy of Normandy. The main issue for the Court to
determine was the date that the dispute crystallized. France argued that it should be 2
August 1839, being the date on which the Fisheries Convention demarcated exclusive
fishery zones within the Bay of Granville; the UK proposed 29 December 1950 which was
the date when a Special Agreement between the two States was concluded. If the Court
accepted the French proposal, it meant that all acts occurring after 1839 would be
disregarded, and if it accepted the British proposal, all acts occurring until 1950 would be
accepted.

The Court did not make a formal determination of the critical date, but it accepted activities
that occurred after 1839 because, as it stated (at p. 59), such activities were not
calculated to improve the legal position of France.

For the view that the ‘critical date’ doctrine can be extended to cover areas of international
law other than territorial disputes, see Goldie (1963, see earlier in this section), at 1267. See
also Romania v. Ukraine (2009) ICJ] Rep 1 (the Case Concerning Maritime Delimitation in the
Black Sea).

thinking points

e What is the ‘critical date’? Explain its relevance to the settlement of territorial
disputes.

e What view of the critical date did the Court form in Minquiers and why did it form
that view?

e Explain the term ‘crystallization’ in relation to the critical date.

e Summarize the arguments of Gerald Fitzmaurice in Minquiers as to why the Court
should be flexible in setting critical dates.

The current state of occupation in international law

It is important to say a few words on the current position of international law regarding
occupation, especially on the occupation of the so-called terra nullius. As will be recalled,

terra nullius was broadly defined by States at the early stages of modern international
law, especially when slavery and colonialism were rampant as international practices of the
most powerful States in the world. At these historical moments, most places regarded as terra
nullius—thatis, as ‘no-man’s-land’—were actually occupied by peoples, but still considered
unoccupied under international law, since these peoples were often considered to be
barbarians and savages, incapable of forming cohesive social and political systems
comparable to those in Western States.
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As early as 1830, the eminent English jurist, Sir William Blackstone, had challenged the legality
or justifiability of treating inhabited territories as terra nullius simply because the way of life of
the habitants differed from that of the colonizers.

In his Commentaries on the Laws of England (17th edn, London: Sweet & Maxwell, 1830),
Book Il, ch. 1, p. 7, Blackstone welcomed the practice of European countries sending
colonizers off to discover new habitations, but noted that:

so long as it was confined to the stocking and cultivation of desert uninhabited
countries, it kept strictly within the limits of the law of nature. But how far the seising on
countries already peopled, and driving out or massacring the innocent and defenceless
natives, merely because they differed from their invaders in language, in religion, in
customs, in government, or in colour; how far such a conduct was consonant to nature,
to reason, or to christianity, deserved well to be considered by those, who have
rendered their names immortal by thus civilizing mankind.

Thus there has been a growing tendency for courts to reject inhabited territories as terra
nullius.

In 1884, Spain colonized Western Sahara (otherwise known as ‘Rio de Oro’, and ‘Sakiet El
Hamra’). This territory was inhabited largely by nomadic Saharan tribes and was rich in
phosphate. The UN General Assembly adopted Resolution 1514 in 1966, which, inter alia:

Invites the administering Power to determine at the earliest possible date, in conformity
with the aspirations of the indigenous people of Spanish Sahara and in consultation with
the Governments of Mauritania and Morocco and any other interested Party, the
procedures for the holding of a referendum under United Nations auspices with a view to
enabling the indigenous population of the Territory to exercise freely its right to self-
determination.

° (1975)IC) 12

Faced with Spain’s recalcitrance, the General Assembly requested an advisory opinion
from the IC] to determine whether Western Sahara was terra nullius at the time of its
colonization by Spain, and, if this question was answered in the negative, to determine the
relation of Morocco and Mauritania, which had competing claims to the territory.

The Court held (at [81]) that:

In the present instance, the information furnished to the Court shows that at the time of
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colonization Western Sahara was inhabited by peoples which, if nomadic, were
socially and politically organized in tribes and under chiefs competent to represent
them. It also shows that, in colonizing Western Sahara, Spain did not proceed on the
basis that it was establishing its sovereignty over terrae nullius. In its Royal Order of
26 December 1884, far from treating the case as one of occupation of terra nullius,
Spain proclaimed that the King was taking the Rio de Oro under his protection on the
basis of agreements which had been entered into with the chiefs of the local tribes: the
Order referred expressly to ‘the documents which the independent tribes of
this part of the coast’ had ‘signed with the representative of the Sociedad Espafiola de
Africanistas’, and announced that the King had confirmed ‘the deeds of adherence’ to
Spain. [Emphasis added]

In order for the Court to arrive at this conclusion, it stated categorically (at [56]) that it:

...must take into consideration the changes which have occurred in the supervening
half-century, and its interpretation cannot remain unaffected by the subsequent
development of law, through the Charter of the United Nations and by way of
customary law.

Although this was the first instance in which the Court had held that an inhabited territory was
not terra nullius, it must be noted that it was able to rule as such only because there was
evidence that the inhabitants of the Western Sahara, at the time at which Spain colonized
them, were well organized and, as Spain also indicated in the Order that it concluded with the
tribal chief, independent. The contribution of this case to the development of the modern view
on terra nullius is therefore limited. It was not until seventeen years later, in Mabo v.
Queensland (No. 2) (Mabo No. 2) [1992] HCA 23; (1992) 175 CLR 1, that an Australian court
would make the most radical departure from the concept. However, since Mabo No. 2 deals
more with the land tenure system, itis not necessary thatitis considered here.

Intertemporal law

Another criterion used by the PCIl) in the Is/land of Palmas Case to determine the validity of title
of territories acquired by occupation or prescription is intertemporal law.

Georg Schwarzenberger, in International Law, Vol. I: International Law as Applied by
International Courts and Tribunals (London: Stevens, 1957), pp. 21-24, defines ‘intertemporal
law’ as the ‘determination of international law at successive periods in their application of a
particular case’.

(1928) 2 RIAA 829 (The
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Speaking about the intertemporal law, Judge Huber said (at 845) that:

...a juridical fact must be appreciated in the light of the law contemporary with it, and
not of the law in force at the time when a dispute in regard to it arises or falls to be

settled.

Intertemporal law is the law that is in force at the time when the juridical facts pertaining to a
particular dispute arise, in contradistinction to the law that is in force at the time that the
dispute itself arises, which is the critical date. The purpose of intertemporal law, as formulated
by Judge Huber, is to ensure that the legal consideration of juridical facts takes cognizance of

the currency of law at any given time.

(2002) IC) 331 (The

)

In a case involving Cameroon and Nigeria disputing title to the Bakassi Peninsula, an oil-
rich peninsula situated in the hollow of the Gulf of Guinea, the IC] had to determine the
effect of an 1884 treaty by which Britain undertook to protect Nigeria. Nigeria had argued
that in light of Britain’s obligation under this treaty, which was only to protect Nigeria, it had
no other powers and could not have ceded the disputed territory to Germany,
through which Cameroon now claimed as successor.

Commenting on the effect of the 1884 treaty, the Court said (at 345) that:

...In territories that were not terra nullius, but were inhabited by tribes or people having
a social and political organization, agreements concluded with local rulers...were
regarded as derivative roots of title...Even if this mode of acquisition does not reflect
current international law, the principle of intertemporal law requires that the legal
consequences of the treaties concluded at that time in the Niger delta be given effect
today, in the present dispute.

The trouble with intertemporal law

(1928) 2 RIAA 829 (The

The USA had argued that the relevant law to determine the validity of the disputed land
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should be the law in force when Spain ceded the territory to USA. The Netherlands had
argued (at p. 839) that title to territory cannot be determined by reference to a single
moment, but in accordance also with subsequent laws.

In response Judge Huber formulated the intertemporal rule, as noted earlier, but added (at
831) that:

...as regards the question which of different legal systems prevailing at successive
periods is to be applied in a particular case (The so-called intertemporal law), a
distinction must be made between the creation of rights and the existence of rights.
The same principle which subjects the act creative of a right to the law in force at the
time the right arises, demands that the existence of the right, in other words its
continued manifestation, shall follow the conditions required by the evolution of law.
[Emphasis added]

The implication of this statement is that a title that is valid at the time that a State acquires a
territory—for example, by occupation—may be lost if the State does not continuously maintain
the title in accordance with the evolution of the law.

Several scholars have challenged this view.

In ‘The Palmas Island Arbitration’ (1928) 22 AJIL 735, 740, Philip Jessup observes that the
original hypothesis upon which Judge Huber based his decision:

...is the original existence of sovereignty or title by discovery. If it once existed, the
question of abandonment would be pertinent, especially since the new rule of
international law is said to have arisen only in the nineteenth century and the Dutch
claims antedated this period. One must assume the meaning to be that abandonment is
irrelevant because the original sovereignty (under the hypothesis) ceased to exist by
virtue of the principle of ‘intertemporal law.” [Emphasis in original]

Put simply, most writers agree with Judge Huber on the point that title to territory must be
evaluated in accordance with the law existing at the time of its creation. However, they reject
the second condition, which is that such acts must be continuously maintained after creation
according to the evolving law because this condition is retroactive in nature. By this condition
titles that were valid when they were created will become invalid by subsequent law regardless

of whether the previous owner ever abandoned such title. This, obviously, is a
dangerous proposition. As Jessup noted, at 740:

Such a retroactive effect of law would be highly disturbing. Every state would constantly
be under the necessity of examining its title to each portion of its territory in order to
determine whether a change in the law had necessitated, as it were, a reacquisition. If
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such a principle were applied to private law and private titles, the result would be chaos.

While the fear expressed by Jessup in this statement appears well founded, it is highly unlikely
for valid titles to become invalidated by subsequent events.

In ‘The doctrine of intertemporal law’ (1980) 74 AJIL 285, 286, T. O. Elias argues that:

There is little doubt that, in theory, this fear is justified, although in practice other
principles of interpretation and application of intertemporal law such as acquiescence,
prescription, desuetude, and the rule against nonretroactivity of treaty provisions would
operate to make it impossible for the second element of the doctrine to work injustices.

See also Rosalyn Higgins, ‘Some observations on the inter-temporal rules in international law’
in Jerzy Makarczyk (ed.), Theory of International Law at the Threshold of the Twenty-First
Century (The Hague: Kluwer Law International, 1996), p. 173.

thinking points

e Define ‘intertemporal law’.

* Distinguish between intertemporal law and the critical date theory.
e Explain the practical significance of intertemporal law.

6.2.2 Acquisition by prescription

As briefly stated previously, when a State acquires title over a territory that is already
occupied by another State, the former is said to acquire the territory by prescription insofar as
it can prove that the previous occupier acquiesced to the subsequent title. Thus prescription,
if successful, can displace original titles to territory.

Definition

D. H. N. Johnson (1950, see section 6.2.1), at 353, states that:

‘Acquisitive prescription’ is the means by which, under international law, legal
recognition is given to the right of a state to exercise sovereignty over land or sea
territory in cases where that state has, in fact, exercised its authority in a continuous,
uninterrupted, and peaceful manner over the area concerned for a sufficient period of
time, provided that all other interested and affected states (in the case of land territory
the previous possessor, in the case of sea territory neighbouring states and other states
whose maritime interests are affected) have acquiesced in this exercise of authority.
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This definition is very useful, because it encompasses the various conditions that must be met
before a territory can be acquired by prescription. Before dealing with these conditions, itis

necessary first to distinguish between the various ways in which the term
‘prescription’ may be used in international law, because our discussion here is limited to
‘acquisitive prescription’, as defined by Johnson.

The term prescription may mean ‘extinctive prescription’, which is similar to ‘limitation” under
the English law. As explained by Johnson (ibid.):

In this sense prescription means that, if State A has an international claim against State B
which it fails to bring before an international tribunal within a reasonable time, then the
international tribunal before which the claimis eventually brought may rejectit. This
doctrine is subject to the rule that the failure to present the claim must be due to the
negligence or laches of the claimant party and not due to the obstruction of the
defendant party.

This is not the sense of the prescription that we intend to discuss here.

Prescription may alternatively mean ‘acquisitive prescription’. Johnson explains, at 332, that:

In addition to the rule that claims not prosecuted within a reasonable time must be held
to have lapsed, all legal systems have found it no less necessary to have a doctrine
whereby legal validity can be given to titles to property that are either originally invalid
or whose original validity it is impossible to prove.

According to W. E. Hall and A. Pearce Higgins, A Treatise on International Law (8th edn,
Oxford: Clarendon Press, 1924), p. 143:

Title by prescription arises out of a long-continued possession, where no original source
or proprietary right can be shown to exist, or where possession in the first instance
being wrongful, the legitimate proprietor has neglected to assert his right or has been
unable to do so.

6.2.3 Conditions for acquisitive prescription
Certain conditions govern the validity of acquisitive prescription—namely:

(a) possession must be exercised a titre de souverain;
(b) possession must be ‘peaceful and uninterrupted’; and
(c) possession must exist for ‘a reasonable length of time’.

Possession a titre de souverain

Possession a titre de souverain implies that a State that claims acquisition by prescription must

Page 15 of 45



Territory and the law of the sea

act, with regard to the concerned territory, absolutely and without recognition or deference to
the sovereignty of any other State over the same territory. Logically, if a State claiming
acquisitive prescription acknowledges the sovereignty of another State over that territory, then
the acquiescence of the other State, which is a necessary requirement of acquisitive
prescription, is lacking (see also Johnson, 1950, at 333, see section 6.2.1). For a State to fulfil
the criterion of possession a titre de souverain, it must manifest the intention and display the
authority to do so. What constitutes a manifestation of these elements varies from case to
case.

(p.213) @ (2008)IC) 12 (

)

A dispute arose between Malaysia and Singapore over title to sovereignty over Pedra
Branca/Pulau Batu Puteh, Middle Rocks, and South Ledge. Each State claimed it undertook
various activities concerning the disputed territory which it believed constituted
possession a titre de souverain. Singapore put forward such acts as investigating
shipwrecks on the island, maintaining and operating a lighthouse, etc.

The Court said (at [239]) that

This Singaporean conductis to be seen as conduct a titre de souverain. The
permission granted or not granted by Singapore to Malaysian officials was not simply
about the maintenance and operation of the lighthouse and in particular its protection.
Singapore’s decisions in these cases related to the survey by Malaysian officials of the
waters surrounding the island. The conduct of Singapore in giving permission for these
visits does give significant support to Singapore’s claim to sovereignty over Pedra
Branca/Pulau Batu Puteh.

Possession must be peaceful and uninterrupted

Peaceful and uninterrupted possession requires that there is no active opposition by the State
that has original title to the territory to such activities by another State as impinge on its title. In
other words, the State with the original title must acquiesce to the claim. Acquiescence occurs
when a State is silent in the face of acts done by another State against which it should have
protested. Thus where a State with original title to a territory chooses to do nothing while
another State takes steps that are either inconsistent with or derogate from the former’s
sovereignty, then that State shall be presumed to have acquiesced to the claim of the other
State.

(2008) ICJ 12 (
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The Court said (at[121]) that:

Under certain circumstances, sovereignty over territory might pass as a result of the
failure of the State which has sovereignty to respond to conduct a titre de souverain
of the other State or, as Judge Huber putitin the Island of Palmas case, to concrete
manifestations of the display of territorial sovereignty by the other State (/s/land of
Palmas Case (Netherlands/United States of America), Award of 4 April 1928, RIAA,
Vol. Il, (1949) p. 839). Such manifestations of the display of sovereignty may call for a
response if they are not to be opposable to the State in question. The absence of
reaction may well amount to acquiescence.

However, a State with original title does not have to protest where the acts of the latter
claimant do not warrant any response.

(1984) IC) 305 (

The Court said (at[130]): ‘Thus there is no peaceful and uninterrupted possession where
there is protest.’

[ (1911) 11 RIAA 309 (The )

A dispute arose between the USA and Mexico over Chamizal tract. The USA argued that its
claim by prescription arose by virtue of ‘undisturbed, uninterrupted, and unchallenged
possession of the territory since the treaty of 1848’ (at 317). The tribunal rejected this
argument.

The Arbitral Panel said (at 328) that:

Upon the evidence adduced itis impossible to hold that the possession of El Chamizal
by the United States was undisturbed, uninterrupted, and unchallenged from the date
of the treaty [sic] of the creation of a competent tribunal to decide the question, the
Chamizal case was first presented. On the contrary, it may be said that the physical
possession taken by citizens of the United States and the political control exercised by
the local and Federal Governments, have been constantly challenged and questioned
by the Republic of Mexico, through its accredited diplomatic agents.
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What constitutes valid protests against claims of acquisitive prescription varies from case to
case, although itis possible to formulate certain fundamental principles. First, considering that
Article 2(4) of the UN Charter has prohibited the use of force, acquisitive prescription cannot
be maintained by force even if the territory was originally procured by that means; conversely,
a State cannot be expected to mount a valid resistance only by forceful means. Under
classical international law, protests were regarded to be effective only if they were
accompanied by the use of force. However, given that the tendency of modern international
law is to encourage peaceful resolution of conflicts among States, recourse to international
courts and tribunals will be treated as effective protests against claims of acquisitive
prescription.

Possession must exist for a reasonable length of time

For it to be valid, prescriptive acquisition must exist for a reasonable length of time. This is an
important requirement because even scholars who do not accept acquisitive prescription
agree that immemorial possession constitutes a valid title to territory. Thus Grotius, in De Jure
Belli ac Pacis, Book ii, ch. iv, §1, conceded that:

since time beyond the memory of man is morally, as it were infinite, a silence for such a
time will always suffice to establish derelict, except where there are very strong reasons
on the other side.

However, itis difficult to specify what constitutes a ‘reasonable time’ for the purpose of
acquisitive prescription. Writers have formulated various tests. For Grotius (ibid., restated in
Johnson, 1950, at 336, see section 6.2.1), it has to be atleast 100 years, for:

time beyond the memory of man [was not very different from a century]...because the
common term of a human life is a hundred years, which commonly included three
generations of men.

Obviously, itis problematic to accept this formulation in light of improvements in modern
medicine and life expectancies of peoples across various civilizations.

6.3 Cession and accretion

Cession and accretion are two other ways in which States may acquire territory in international
law. Cession occurs when a previous owner of a territory transfers it to another who becomes
the new owner and it is usually accomplished by agreements. Cession was a major means of
establishing colonialismin Africa: several colonial powers concluded agreements with local
rulers for the transfer of all or parts of their territories to the imperial powers. Cession was also
a common feature of agreements terminating wars. It must be noted, however, that since
cession concerns the transfer of title from one owner to another, such a transaction is subject
to the principle nemo dat quod non habet (thatis, no one can give what he or she does not
have). In other words, the transferring State cannot confer on the new owner any
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better title than that which it possesses. Hence, cession does not cure a defect in the title to
the territory being transferred.

Accretion takes place when, due to a shiftin land mass, land that previously belonged to a
State becomes attached to another State. Accretion is really not so much a case of a State
deliberately acquiring territory as itis a State’s territory being extended through an act of
nature. As a means of acquiring territory, accretion is both rare and contentious.

Other modes of territory acquisition include ‘avulsion’, and ‘annexation’ (or ‘conquest’).
Avulsion is a sudden change in the course of land or water brought about by violent activities
of nature, such as floods, storms, and volcanic eruptions.

6.4 The law of the sea

As briefly indicated previously, a State’s territory does not comprise only its land mass, but
also includes its waters. However, whereas a State has an absolute jurisdiction over its land
mass, this is not the case with its seas. The jurisdiction of a State over the sea is subjectto
various rules and principles. Furthermore, there is an area of sea—usually called the ‘high
seas’—over which no individual State has jurisdiction. In addition to all of these, recent
developments in international law, especially within the law of the sea, have further affected
areas of the sea over which States previously exercised ‘absolute’ jurisdiction.

In this part of the chapter, we will examine the regulation of the sea as part of a State’s
territory. The focus here is not to discuss the law of the sea exhaustively—which can never be
accomplished in a work of this nature; rather, we will discuss how the regulation of the sea
emerged in modern times and consider the various areas of the sea over which a State may
exercise its jurisdiction, as well as discussing certain fundamental challenges militating against
a full implementation of the law of the sea.

6.4.1 The regulation of the sea in modern times

Despite the widely held belief that in ancient times the sea was free for all and belonged to no
one, early historians recorded the attempt, first by the Roman Caesar, and then others kings
and emperors to regulate the sea (see Percy Thomas Fenn, ‘Origin of the theory of territorial
waters’ (1926) 20 AJIL 465).

The increasing assertion by States of rights over the sea led Albericus Gentilis, in his
appreciation of the Dutch/Spanish dispute, to state in his book Hispanicae Advocationis
(Amstelodami: Libri duo, 1661), p. 32, that territory included land and the sea.

Gentilis” formulation inspired seventeenth-century scholars to seek to understand whether the
sea could be subject to the sovereignty of any nation as part of its territory—a discourse that
fascinated several eminent authorities of international law, such as Grotius.

The emergence of the cannon rule (the three-mile rule)

One of the earliest issues confronted by States in their desire to regulate the sea is the extent
to which a State ought to exercise its jurisdiction over the sea. On the one hand are States,
such as the Netherlands, inspired by Hugo Grotius’s 1609 work Mare Liberum (The
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Free Sea), which claimed that the sea belonged to all nations and should be explored
limitlessly. Grotius thus laid the ground for the Dutch to use superior naval power to break any
State’s monopoly over the sea. On the other hand are States, such as England which
vigorously opposed the ‘free for all’ principle of the Dutch, claiming total dominion over its
seas. This English stance was endorsed by William Welwod, the Scottish jurist credited with
formulating the first law of the sea in the English language in the 1613 An Abridgement of All
Sea-Lawes, to which Grotius would respond in 1615.

Scholars coming several centuries after Welwod also maintained that England indeed
possessed sovereignty over its territorial waters, tracing such claims as far back as the
thirteenth century.

The Court held that:

As the King is supreme upon the land, so he is upon the sea, and all the land was
originally in the Crown, and therefore so is the sea, and the ungranted lands left
derelict by the sea’s recession: For, as the land was in the King when it was parcel of
the sea; now, when itis made parcel of the dry land, it shall not be taken from him.

The English reinforced their position in 1651 with the adoption of the Navigation Act which
forbade any goods to enter the country except on English ships, leading to the first Anglo-
Dutch War of 1652-54.

In his work De Dominio Maris (1702), Cornelius Bynkershoek proposed a link between maritime
dominion and the distance over which a State’s cannon range could effectively protectit, as a
way of solving the problem. This became universally adopted and developed into the ‘three-
mile rule’.

In Classics of International Law (Carnegie Endowment Series, New York: Oxford University
Press, 1923), p. 17, James Brown Scott stated that:

In the days of Bynkershoek, a cannon carried approximately three miles; hence the
statement that a nation may occupy and exercise ownership over waters three miles
within low water mark. This was the solution proposed by the young publicist; this was
the solution accepted by the nations; this is the solution still obtaining, unless modified
by express consent.

However, some writers have argued that Bynkershoek never intended his formulation as a
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three-mile rule he was credited with since he did not mention a three-mile rule but refers
instead to the limit of a cannon shot, a practice already common in maritime wars at the time.
In any case, it was also doubted if any cannon existed in Bynkershoek’s time or soon
thereafter that had a range of three miles. (See Wydham L. Walker, ‘Territorial waters: the
cannon shot rule’ (1945) 22 BYBIL 210, 210.)

There is no doubt, however, that Bynkershoek popularized the cannon rule theory, or that the
majority of States indeed accepted and applied it until much later times, as was manifested in
several cases that arose from the war against France, which started the War of the League of
Augsburg.

The period between the eighteenth and early twentieth centuries witnessed a consolidation in
the theory that States exercised sovereignty over their territorial waters to the extent that
there was very little dissent from scholars.

D. P. O’Connell, ‘“The juridical nature of the territorial sea’ (1971) 45 BYBIL 303, 343,
states that:

After 1900 the controversy about the juridical nature of the territorial sea waned, and
scarcely any author took issue with the notion that the territorial sea is subject to
sovereignty. Of the fifty-three writers whose work has been examined in the period
1900-25, when codifiers almost unanimously referred to sovereignty over the territorial
sea, thirty support that principle, sixteen appear to oppose it or echo the later
nineteenth-century writers who argued for limited jurisdiction, and seven give no
indication of their views.

Key points

e The division between those who argued for jurisdiction over the territorial sea and
those opposed to it was motivated by security considerations (those who supported
jurisdiction) and commercial interests, or interests in freedom of navigation (those
opposed to jurisdiction). Neither interest was motivated by a desire for objective
regulation of the sea.

e The cannon rule was the precursor of the three-mile rule. It basically posits that a
State’s coastal waters over which it could exercise jurisdiction extend only as far as
the reach of its cannon.

* Bynkershoek was credited with being the originator of the cannon rule, although the
more accurate description is that he merely popularized the already existing rule.

6.5 The codification of the law of the sea: 1930

By the twentieth century, many practices concerning the regulation of the sea had become
well established. These include the acceptance of the three-mile rule as the correct
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measurement of the territorial sea of a State; accepting the territorial sea as forming part of a
coastal State’s territory and over which it has exclusive jurisdiction; and the recognition that
some States preferred to measure their territorial seas differently.

It was also generally accepted that the high seas belonged to all States, with none able to
exercise jurisdiction over it.

However, developments in science, the increase in commercial activities on the sea, and the
desire by many States to have greater access to areas of the sea that were categorized as
part of the territorial waters of coastal States or their exclusive fisheries zones (EFZs), brought
tension amongst States. Several States campaigned for the extension of the three-mile rule, as
well as for limits on such areas previously regarded as the exclusive economic zones (EEZs)
of coastal States.

In 1930, the Conference for the Codification of International Law, held at The Hague, became
the first attempt to codify international law in general. Among other things the conference
established a Commission on the Territorial Waters to examine various issues of concern
among States regarding the law of the sea. The conference proved to be of little success. It
faced many challenges, such as the difficult nature of the subject matter, the divergent

interests of participating States, and the disparity of States’ views on the breadth of
territorial water, all of which hindered its progress. (See Jesse S. Reeves, ‘The codification of
the law of territorial waters’ (1930) 24 AJIL 486.)

Particularly frustrating at the conference was the disagreement between States which wanted
greater navigational rights with minimum interference by coastal States and coastal States that
wanted to reserve the largest possible areas of their waters as EFZs for their nationals.
According to Whittemore Boggs, ‘Delimitation of the territorial sea: the method of delimitation
proposed by the delegation of the United States at The Hague Conference for the Codification
of International Law’ (1930) 24 AJIL 541, 542, since international law already recognized the
rule whereby:

only the nationals of the coastal state may fish in its territorial waters, there is a
tendency, on the part of states whose coastal waters are good for fishing purposes, to
delimit their own territorial waters in such a way as to acquire the largest possible area
of territorial sea.

It must be noted, however, that despite the non-agreement on the breadth of the territorial sea,
the traditional three-nautical mile rule appeared to have survived the conference.

According to Gilbert Gidel, then considered the greatest living authority on the law of the sea
(see C. H. M. Waldock, ‘The Anglo-Norwegian Fisheries Case’ (1951) 28 BYBIL 114), the effect
of the failure of the conference to agree on the breadth of the territorial sea was to leave the
three-mile limit as a universally accepted minimum and the validity of larger claims dependent
on the consent of other States (see Gidel (1934) 2 Recueil des Cours de I’Académie de Droit
International 180).
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thinking points

e What factors militated against the success of the 1930 Commission on the
Territorial Waters?

e Explain the divergent nature of States’ interests regarding such matters as the
breadth of the sea and the EFZs during the 1930 Hague Conference.

e To what extent do you think the divergent interests of States over the breadth of
the territorial sea undermined the work of the Territorial Waters Commission?

6.6 The 1958 and 1960 UN Conference on the Law of the Sea (UNCLOS I
and Il)

In 1956, the United Nations held its first Conference on the Law of the Sea (UNCLOS 1) in
Geneva and the second, UNCLOS II, in Paris in 1960. UNCLOS | resulted in the conclusion of
four Conventions (the Geneva Conventions) on the Law of the Sea in 1958:

¢ the Convention on the Territorial Seas and Contiguous Zone (the Territorial Seas
Convention), entered into force 10 September 1964;

e the Convention on the Continental Shelf (the Continental Shelf Convention), entered into
force 10 June 1964;

e the Convention on the High Seas (the High Seas Convention), entered into
force 30 September 1962; and

¢ the Convention on Fishing Conservation of Living Resources of the High Seas (the Fishing
Conservation Convention), entered into force 20 March 1966.

Unlike the 1930 conference, UNCLOS | was considered a success, even if it left several issues
of concern unanswered. For example, the conference introduced a new topic altogether—the
continental shelf—into the law of the sea. Although discussion around the continental shelf
had always formed part of the concern of international lawyers, it was not until US President
Harry Truman’s proclamation of 28 September 1945 that it began to attract major attention.

continental shelf

This term refers to the seabed and subsoil of a State.

According to President Harry S Truman, Proclamation 2667 ‘Policy of the United States With
Respect to the Natural Resources of the Subsoil and Sea Bed of the Continental Shelf’ 10 Fed
Reg 12303 (28 September 1945). (restated in J. A. C. Gutteridge, ‘The 1958 Geneva
Convention on the Continental Shelf’ (1959) 35 BYBIL 102, 103):
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The Government of the United States regards the natural resources of the subsoil and
the seabed of the continental shelf beneath the High Seas but contiguous to the coasts
of the United States as appertaining to the United States [and] subject to its jurisdiction
and control.

It needs to be pointed out that the notion of the continental shelf had been known to States and
scholars long before Truman’s proclamation. Gutteridge (1959, above) traced the origin of
claims over the continental shelf to the days of Vattel and asserted that the first international
agreement on the continental shelf, even if it was not so described in the concerned
agreement, was between the UK and Venezuela in 1942.

Another innovation of UNCLOS | was the Fishing Conservation Convention. However, this did
not enjoy the support of many States.

Key points

* The 1956 UN Conference on the Law of the Sea led to the adoption of four
conventions, two of which addressed new areas regarding the continental shelf and
fishing management.

e The US President Truman’s 1945 Proclamation popularized the idea of the continental
shelf and made it a subject of specific formulation in the 1958 Convention on the
Continental Shelf.

Like its predecessor, UNCLOS I left many issues unresolved, the most important of which was
the breadth of the territorial waters. Ingeniously, UNCLOS Il attempted to solve the problem by
proposing a system whereby States would be allowed to fish within a belt outside their
territorial water instead of advocating an extension of the territorial water itself, as favoured by
some States. The IC) favoured, and experimented with, this approach.

(1969) IC) 3 (The

A dispute arose between Germany and Denmark, and between Germany and the
Netherlands, regarding the application of the equidistance principle in delimiting
undelimited areas of the continental shelf adjacent to the parties. On the question of how
to measure which parts of the shelf belonged to a coastal State, the Netherlands and
Denmark argued (at[39]) that only those parts of the shelf closer to a coastal
State than to any point of another coastal State could be so regarded. Although the Court
accepted this argument, it noted (at [40]) that such a measurement does not apply at all
times and there may be instances when a different measurement will be applied.
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(1974) IC) 3 (The

In 1952, Iceland extended its territorial waters from three to four nautical miles; in 1958, it
extended its EFZ to a twelve-mile limit. It then sought (at [24]):

...a recognition of Iceland’s right to the entire continental shelf area in conformity with
the policy adopted by the Law of 1948, concerning the Scientific Conservation of the
Continental Shelf Fisheries and that fishery limits of less than 12 miles from base-lines
around the country are out of the question.

Iceland had claimed that where a nation is overwhelmingly dependent upon fisheries, it
should be lawful to take special measures and to decide a further extension of the EFZ for
meeting the needs of such a nation.

The Court stated (at [62]) that:

The concept of preferential rights is not compatible with the exclusion of all fishing
activities of other States. A coastal State entitled to preferential rights is not free,
unilaterally and according to its own uncontrolled discretion, to determine the extent of
those rights. The characterization of the coastal State’s rights as preferential implies a
certain priority, but cannot imply the extinction of the concurrent rights of other States
and particularly of a State which, like the Applicant, have for many years been
engaged in fishing in the waters in question, such fishing activity being important to the
economy of the country concerned. The coastal State has to take into account and
pay regard to the position of such other States, particularly when they have
established an economic dependence on the same fishing grounds. Accordingly, the
fact thatIceland is entitled to claim preferential rights does not suffice to justify its claim
unilaterally to exclude the Applicant’s fishing vessels from all fishing activity in the
waters beyond the limits agreed to in the 1961 Exchange of Notes.

thinking points

e Explain one major contribution of UNCLOS Il to the law of the sea.

e What approach did the ICJ take in North Sea Continental Shelf and Fisheries
Jurisdiction as regards coastal States’ claims to fishing rights beyond their territorial
waters?

e How did the Court attempt to balance the recognition and concession of
‘preferential rights’ to needy and desirous coastal States and the rights of other
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States? (You may need to read the two cases discussed previously again in order to
appreciate fully the Court’s jurisprudence on this important issue. Pay particular
attention to the fact that the Court did not favour any unilateral or arbitrary recourse
to exercising preferential rights by coastal States fishing beyond their territorial
waters or contiguous zones.)

Despite its efforts, UNCLOS Il left many issues unresolved. For example, States continued to
extend their EFZs arbitrarily beyond their territorial waters and the contiguous zone
recognized by the 1958 Convention. This development further reduced the demarcation
between the territorial sea, in respect of which States have exclusive jurisdiction, and the high
seas, in respect of which all States have access. Certainly, the more seaward States
expanded their fishing seabeds (as seen in the Icelandic attempt), the fewer the areas of the
high seas available to other States to explore. In 1967, the Maltese Ambassador to the United
Nations summed up the view of most States towards the brazen attempt to shrink the
high seas by declaring that seabed resources lying outside the jurisdiction of coastal States
are a ‘common heritage of mankind’ that must be available to all nations. It was inevitable,
therefore, that the UN would return, one more time, to consider all of the outstanding issues
unresolved by UNCLOS II, as well as to deal with newly emergent ones. This fell to the 1982
United Nations Convention on the Law of the Sea (UNCLOS Ill). In order to appreciate this
convention fully, it is important briefly to revisit its particular and peculiar negotiation and
adoption history.

6.7 The 1982 UN Convention on the Law of the Sea (UNCLOS Iil)
6.7.1 UNCLOS Ill in context

The 1982 UNCLOS was negotiated over a nine-year period (between 1974 and 1982). The
negotiation was tense and difficult. States had conflicting interests, and there were many
problems carried over from the 1958 conventions, as well as new issues with which to deal.

UNCLOS contains 320 Articles. Its attempt to capture all issues from the past and the future
makes it the most comprehensive effort to date by the international community to find solutions
to the many problems of the law of the sea.

In Verbatim Records (1982) 17 Third United Nations Conference on the Law of the Sea, Official
Records, 191st Plenary Meeting, at 111, the representative of Denmark to UNCLOS Il observes
that:

This is a unique event in the history of international law. The Convention on the Law of
the Sea is the most comprehensive treaty ever drafted. Itis a modern constitution for the
uses of the ocean. It deals with all conceivable peaceful human activities in an area
larger than 70 per cent of the surface of the globe. It has been worked out by the largest
Conference in the history of the United Nations. The results embodied in the 320 articles
and related annexes and resolutions reflect a willingness to cooperate and to accept
compromise solutions.
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UNCLOS Il entered into force on 16 November 1994, with all of its provisions being adopted
without a vote. Nonetheless, Part XI of UNCLOS Il dealing mainly with the continental shelf
regime almost proved fatal to the convention. Although the USA had already taken a stance on
this issue in 1945 (see earlier), the USA, as with Germany and the UK, ultimately rejected the
convention while the majority of the developing States voted for the convention. (See the
statement of Ambassador James L. Malone to the Plenary Meeting on 30 April 1982 (reported at
(1983) 19 Weekly Comp Pres Doc 383).)

In principle, the negative votes of the USA and other major, powerful States did not prevent the
convention from entering into force on 16 November 1994, following the deposition of sixty
ratifications, as required under Article 308. Nevertheless, the non-participation of such
powerful, advanced States was certain to undermine the convention seriously. In order to
avert this potential disaster, which would probably have killed off the convention at birth, the
UN orchestrated a process that resulted in the adoption of the so-called New York
Implementation Agreement in 1996—in undisguised terms, no more than a conciliatory gesture
towards the USA and its allies. The strategy worked. Many more States accepted the
convention, including Germany and the UK, which had previously voted against it; the USA,
however, remains a non-party to the 1982 UNCLOS.

Currently, there are over 160 member States of UNCLOS and almost as many States
have ratified the 1996 Implementation Agreement. UNCLOS covers a wide array of issues, both
new to the law of the sea and carried forth from previous efforts. In the following section, we
consider some of the key provisions of the convention relevant for our purpose. These
include: the EEZs; the rights of archipelagic States’; the right of landlocked States (that is,
States without seas); the conservation of marine resources; the control of marine pollution; the
peculiar problem of States with crooked and unstraight waterlines; and, of course, the regime
of the high seas.

Key points

e UNCLOS Il is the most comprehensive attempt at regulating the law of the sea to date.
It was negotiated over the course of nine years and contains 320 Articles.

e The USA'’s refusal to ratify UNCLOS lll is primarily due to the provision of Part XI of the
convention dealing with the regulation of the seabed and subsoil (the continental shelf).
Although the UN attempted, by the so-called 1996 Implementation Agreement, to meet
some of the concerns of the USA and other developed States about the continental
shelf regime, the USA still did not accept the convention.

e UNCLOS Il provides for some new developments, such as provisions relating to the
exclusive economic zone and landlocked States.

6.7.2 UNCLOS Il and the territorial sea

Article 2 UNCLOS Il provides that:
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(1) The sovereignty of a coastal State extends beyond its land and internal waters
and, in the case of an archipelagic State, its archipelagic waters, to an adjacent belt
of sea, described as the territorial sea.

(2) This sovereignty extends to the airspace over the territorial sea as well as to its
bed and subsoil.

(3) The sovereignty over the territorial sea is subject to this Convention and to other
rules of international law.

This provision is important and uncontroversial. That the territorial sea of a State extends
beyond its land mass and internal waters has never really been in doubt, and reflects
customary international law on the matter. As a matter of fact, it does not seem that a State
may only accept its territorial waters by choice: itis clear that international law imposes
obligations and rights on coastal States in respect of their territorial waters.

° (1909) 121 (The )

In this case, Judge Arnold MacNair said (at 127) that:

International Law does not say to a State: ‘You are entitled to claim territorial waters if
you want them’. No maritime state can refuse them. International law imposes upon a
maritime State certain obligations and confers upon it certain rights arising out of the

sovereignty which it exercises over its maritime territory.

Aside from determining the coastal State’s territorial sea, UNCLOS Il also succeeded in
prescribing the width of such sea as twelve nautical miles. It will be recalled that this was not
possible in 1958 due to disagreement among States.

According to Article 3 UNCLOS Il

Every State has the right to establish the breadth of its territorial sea up to a limit not
exceeding 12 nautical miles measured from baselines determined in accordance with this
Convention.

This Article clearly establishes twelve miles as the maximum width for a State’s territorial sea.
Nonetheless, while the majority of States apply the twelve-mile rule, some Latin American
countries apply up to 200 miles.
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Delimitation of the ‘territorial sea’

Determining what waters form part of a State’s territorial sea is not the same as how such
waters are to be measured. In customary international law, the appropriate measurement of a
State’s territorial waters has always been in accordance with a formula, now codified in Article
5 UNCLOS il

Except where otherwise provided in this Convention, the normal baseline for measuring
the breadth of the territorial sea is the low-water line along the coast as marked on large-
scale charts officially recognized by the coastal State.

While the majority of States abide by this rule, some find it impossible to comply with this rule
due to the crooked and unsuitable nature of their coastline. Where this has been the case, the
IC) has shown accepted different measuring methods from affected States.

(1951) ICJ 116 (The

Due to the presence of islands and rocks along its coast, Norway measured its territorial
sea not only from the low-water mark as customary, but also from straight baseline
incorporating ‘drying rocks’ both above water and low-water tide. By so doing, Norway
was able to enclose within its territorial sea parts of the high seas that would have normally
been open to other States had it adopted the traditional low-water line alone. Norway
justified adopting this measurement method on many grounds, including the survival of its
population living in those difficult areas which the Court agreed with.

Regarding Norway’s departure from the usual measurement method, the Court stated (at
128-129) that:

Where a coastis deeply indented and cut into...the baseline becomes independent of
the low-water mark, and can only be determined by means of geometric construction.
In such circumstances the line of the low-water mark can no longer be put forward as
a rule requiring the coast line to be followed in all its sinuosities. Nor can one
characterise as an exception to the rule the very many derogations which would be
necessitated by such a rugged coast; the rule would disappear under the exceptions.
Such a coast, viewed as a whole, calls for the application of a different method; that s
the method of baselines which, within reasonable limits, may depart from the physical
line of the coast.
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Itis interesting to note that rather than treating Norway’s departure as an exception to the rule,
the Court treated it as a new rule altogether. Otherwise, if the Court would have to treat every
derogation as an exception, then the rule itself will eventually disappear altogether.

However, not everyone is happy with the Court’'s creative approach in this case.

Waldock (1951, see section 6.5), at 167, sums up his concerns with the Court’s decision thus:

(a) The Court has made some very important pronouncements on general
international law apparently against the weight both of state practice and juristic
opinion without adequately explaining why it rejected all the former authority or
how it felt able to presentits own conclusions as rules of international law binding
upon states.

(b) The Court has made important findings on disputed issues of fact without so
much as a passing reference to what sometimes appear to be obstinate facts in the
opposing case.

Similarly, D. H. N. Johnson, “The Anglo-Norwegian Fisheries Case’ (1952) 11 ICLQ 145, 155-
156, writes that:

There is no doubt that the Court rejected the coastline rule as a rule binding on Norway.
What is less clear is whether the Court intended to reject the coast-line rule as a rule of
international law altogether. It might be inferred, from the emphasis placed on the
peculiarities of the coast of northern Norway, that the Court had no such intention. Yet,
when the judgment is examined closely, the conclusion is inescapable that it was the
Court’s intention to reject the coast-line rule as a general rule of law, but that, in view of
the very great authority in favour of that rule, it felt impelled to effect the change in a
somewhat oblique fashion...

Nonetheless, the Court’'s approach in the Anglo Norwegian Fisheries Case has now been
incorporated into the UNCLOS. Article 7(1) UNCLOS Il provides that:

In localities where the coastline is deeply indented and cut into, or if there is a fringe of
islands along the coast in its immediate vicinity, the method of straight baselines joining
appropriate points may be employed in drawing the baseline from which the breadth of the
territorial sea is measured.

This provision virtually mirrored the Court's judgment in the Anglo Norwegian Fisheries Case
which was decided before any of the UNCLOS conventions took place. The only condition
attached to the new rule is according to Article 7(4) UNCLOS lll, that:
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Straight baselines shall not be drawn to and from low-tide elevations, unless lighthouses or
similar installations which are permanently above sea level have been built on them or
exceptin circumstances where the drawing of baselines to and from such elevations has
received general international recognition.

Also, under Article 7(5) UNCLOS I, the use of baselines must take into consideration the
economic interests of the particular region, and under Article7(6):

The system of straight baselines may not be applied by a State in such a manner as to cut
off the territorial sea of another State from the High Seas or an exclusive economic zone.

thinking points

e On what basis did the IC] accept the delimitation of the Norwegian territorial sea
using the baseline method instead of the customary low-water mark rule considering
that the former is well known to customary international law?

e Summarize the criticisms of the ICJ’s decision in Anglo Norwegian Fisheries by
Waldock and Johnson. (You are advised to read the full articles to be able to grasp
the arguments fully and to answer this question comfortably.)

e List the grounds put forward by Norway in justifying its derogation from the low-
water mark rule.

e What is the status of the baseline method adopted by Norway in measuring its
territorial sea under current international law?

6.7.3 UNCLOS Il and the continental shelf

Article 1(1) UNCLOS Il defines ‘the sea-bed and ocean floor and subsoil thereof, beyond the
limits of national jurisdiction’. But as Edwin Egede notes, in ‘The outer limit of the continental

shelf: African States and the 1982 Law of the Sea Convention’ (2004) 35 Ocean Dev & Int'l L
157, 157:

Prior to the [1982 UNCLOS], the determination of the legal outer limit of the continental
shelf depended on the rather vague exploitability provisions of the 1958 Geneva
Convention on the Continental Shelf, adopted at a time when the possibility of deep
seabed mining was very remote.
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There was doubt that prior to the 1958 convention, State practice on the continental shelf
constituted customary international law.

Joseph L. Kunz, ‘Continental shelf and international law: confusion and abuse’ (1956) 50 AJIL
828, 832, for example, wrote that:

We may conclude: the doctrine of the continental shelf...is not yet a norm of general
international law; but in view of the practice of a number of states, the lack of protests,
and the general consent of writers...it can be considered as a new norm of general
customary international law...there is a clear tendency towards the coming into
existence of this new norm...

That every State is entitled to explore its continental shelf is not in question, but such
exploration must be carried out in collaboration with a concerned coastal State—a fact to
which the 1945 Truman Proclamation referred when it stated that the USA regards:

the natural resources of the subsoil and seabed of the continental shelf beneath the
High Seas but contiguous to the coasts of the US as appertaining to the US, subject to its
jurisdiction and control.

But such declarations, as made by President Truman and many others, did not affect the right
of a coastal State to explore its continental shelf, as has been recognized by the IC].

(1969) IC) 3 (The

The Federal Republic of Germany (FRG), Denmark, and the Netherlands entered into a
series of agreements regarding the delimitation of their continental shelves. Due to the
inability of the parties to agree on how to delimit certain parts of the continental
shelf adjoining them, they referred the dispute to the IC] to decide, inter alia:

what principles and rules of international law are applicable to the delimitation as
between the Parties of the areas of the continental shelf in the North Sea which
appertain to each of them beyond the partial boundary determined by...the Convention
of 1 December 1964.

Rejecting the argument made by the FRG that it was entitled to ‘a just and equitable share’
of the contested undelineated shelf area, the Court said (at[19]) that:
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...the right of the coastal State in respect of the area of the continental shelf that
constitutes a natural prolongation of its land territory into and under the sea exists ipso
facto and ab initio, by virtue of its sovereignty over the land, and as an extension of it
in an exercise of sovereign rights for the purpose of exploring the seabed and
exploring its natural resources. In short, there is an inherent right. In order to exercise
it, no special legal process has to be gone through, nor have any special legal acts to
be performed. Its existence can be declared...but does not have to be constituted.
Furthermore, the right does not depend on its being exercised...itis ‘exclusive’ in the
sense that if the coastal State does not choose to explore or exploit the areas of shelf
appertaining to it, that is its own affairs, but no one else may do so without its express
consent.

It is important to note that the fact that a coastal State is entitled to explore its continental shelf
does not necessarily mean that it is free to foray into the outer limit of its continental shelf. This
is especially so because itis possible—and indeed has been found to be so in many cases,
particularly in Latin America—that the seabed of a coastal State extends beyond its continental
shelf. It must be recalled that the 1958 Continental Shelf Convention recognizes that the
continental shelf lies beyond the territorial sea (Article 1) and that it extends well into the
maximum reach of a coastal State’s exploratory capabilities. The problem with this formulation
is twofold: it clearly outpaced technological developments of the time by subjecting the legal
regime of the continental shelf to instability, based on technological anticipation; and, with
hindsight, the formulation contradicted the very idea espoused in the 1960s that designated
the seabed as a ‘common heritage of mankind’. This latter problem especially concerns States
the continental shelves of which do not ‘naturally’ extend beyond their territorial sea. Such
States nonetheless wanted to be able to explore their continental shelf. As such, they called
for a measurement of the continental shelf to be made from baselines of the territorial waters
regardless of the nature of their seabed.

As seen in its statement quoted earlier (at [19] of its judgment in North Sea Continental Shelf),
the IC) attempted to resolve the divergence between the formulation of the continental shelf by
the 1958 Continental Shelf Convention as an unlimited prolongation of the territorial sea and
the idea that the seabed belongs to all, by construing the continental shelf as a ‘natural
prolongation’ of the territorial sea. However, this does not help States the continental shelves
of which do not form a natural extension of their territorial sea.

The challenges of UNCLOS Il with the continental shelf regime were many. First, the USA, which
had always supported a territorial sea of three nautical miles, wanted UNCLOS lll to maintain
that extent. However, if this would prove impossible because of agitation for a wider limit, then
the USA was prepared to accept a maximum of twelve nautical miles, if coupled with a
guaranteed freedom of transit through all maritime straits. Obviously, the wider the area of
territorial State claimed by a State, the more the area it could claim as its continental shelf.

The US stance over the extension of the territorial sea beyond the three, or a
maximum of twelve, nautical miles had to be reconciled with the desires of developing nations
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in Africa and Latin America in particular. These two regions wanted much wider EFZs and
EEZs, thereby favouring a much wider continental shelf of up to 200 miles. Clearly, the wider
and deeper the area of the sea and the seabed and subsoil for which States pushed, the
greater their opportunity and the fewer areas of the high seas remained open to all. The view
of the Latin American countries was summed up in opinion gathered in Peru, the then leading
fishing nation in the world, by certain scholars.

Arthur D. Martinez, for example, in his article ‘The Third United Nations Conference on the Law
of the Sea: prospects, expectations and realities’ (1975-76) 7 ) Mar L & Com 253, 261-262,
wrote that:

The Peruvian message to the developing countries around the world, would seem to be
as follows: Utilize the resources of the adjacent sea for purposes of nutrition and
development. Peru has made considerable progress in this regard, and other coastal
nations have the potential to do the same. In order to realize such progress or success,
however, it will be necessary to extend your territorial waters jurisdiction beyond the
customary 3 miles. Together we must insist that marine resources to a distance of at
least 200 miles are national property, and denounce as outdated and unjust the
customary notion that no one owns the resources of the sea beyond 3 miles; such a law
benefits only those nations which have the technological capability, capital and distant
water fleets to sail around the world in search of the best fishing zones. If these nations
are allowed to exploit the fisheries close to our shores, they will in due time cause their
depletion. Itis time to take a firm stand against this indiscriminate and voracious activity.

African States also supported the 200-nautical-mile position, but objected to any extension
beyond that, except where such extension would be coupled or traded off with a financial
contribution by the State so extending to the International Seabed Authority (ISA) from mineral
resources derived from areas beyond 200 miles (see UNCLOS lll, Official Records, Vol. II, p.
161, at para. 17).

UNCLOS Il endorsed the 200-mile limit and the position that an extension beyond 200 miles
must be cushioned by financial payments made to the ISA.

Article 76 provides that:

(1) The continental shelf of a coastal State comprises the sea-bed and subsoil of the
submarine areas that extend beyond its territorial sea throughout the natural
prolongation of its land territory to the outer edge of the continental margin, or to a
distance of 200 nautical miles from the baselines from which the breadth of the
territorial sea is measured where the outer edge of the continental margin does not
extend up to that distance.

(5) The fixed points comprising the line of the outer limits of the continental shelf of
the sea-bed, drawn in accordance with paragraph 4(a)(i) and (ii), either shall not
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exceed 350 nautical miles...

Thus, as far as the measurement of the outer limit of the continental shelf is concerned—
which, as discussed previously, had become a seriously thorny issue since 1958—UNCLOS liI
‘resolved’ the issue by using a rather complex formula to strike a balance: rather than limiting
the continental shelf to the extent of the ‘natural prolongation’ of a State’s territorial sea, as
espoused by the IC] in North Sea Continental Shelf, Article 76 links that natural prolongation to
the ‘outer edge’ of the ‘continental margin’ or, alternatively, to a distance of 200 miles from

the baselines from which the territorial water of a State is measured. In this way, it
matters less whether or not a State’s continental shelf naturally extends beyond its territorial
sea insofar as it extends to the outer edge of the continental margin.

Obviously, Article 76 entitles States to extend their continental shelf up to a maximum of 350
miles (150 miles more than the African States had favoured) or 100 miles from the point at
which the depth of its water is 2,500 metres. However, the condition proposed by African
States for such an extension was equally met by the convention.

Article 82(1) UNCLOS Il states that:

The coastal State shall make payments or contributions in kind in respect of the
exploitation of the nonliving resources of the continental shelf beyond the 200 nautical
miles from the baselines from which the breadth of the territorial sea is measured.

It must be noted that States must submit details of their continental shelves that extend beyond
200 miles to the Commission on the Limits of the Continental Shelf, established under Article
76(8) UNCLOS Ill. The Commission is tasked with the responsibility of making recommendations
to States, which shall then use these recommendations to delimit their continental shelves
definitely. Several States have already submitted details to the Commission, although not as
many as might have been hoped. The recommendations of the Commission are not made
public, making public scrutiny of its modus operandi virtually impossible.

thinking points

e To what extent did the provisions of UNCLOS lll strive to meet the concerns of
various States concerning the continental shelf?

e How would you summarize the nature of contention between the USA and countries
from Latin America and Africa over the measurement of the continental shelf?

e What condition(s) must be fulfilled before a State can extend its continental shelf
beyond 200 nautical miles?
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6.7.4 Exclusive fishing zones and exclusive economic zones

Prior to the 1958 UNCLOS, several States had begun claiming an expansive area of water—
much wider than the customarily recognized breadth of the territorial sea—as their EFZs. This
practice was more rampant amongst Latin American countries which, by 1940, had become
acutely concerned by the extensive whaling activities carried out in the waters in their region
by several Western States. As a result, Latin American countries began to proclaim EFZs of up
to 200 nautical miles.

The historical rationale for the claim of 200 nautical miles was neatly summed up by Ann L.
Hollick in ‘The origin of 200-mile offshore zones’ (1977) 71 AJIL 494, 495, who explains that:

On June 23, 1947, Chile became the first country to claim a 200-mile zone, when it
proclaimed national sovereignty over the continental shelf off its coasts and islands and
over the seas above the shelf to a distance of 200 miles. The considerations motivating
Chile’s claim were several. Chilean business interests were seeking such a measure to
protect their new off-shore operations. Chilean legal specialists, on behalf of
these interests, thought that a 200-mile claim was consistent with the security zone
adopted in the 1939 Declaration of Panama. And the distinction in the claim between the
continental shelf and the superjacent waters was added to strengthen Chile’s assertion
that the claim followed the precedent set by the United States in the Truman
Proclamations of September 28, 1945.

On 17 February 1956, the Inter-American Council of Jurists adopted Resolution XIll, popularly
referred to as the Principles of Mexico on the Juridical Regime of the Sea as Applicable to the
Expression of the Juridical Conscience of the Continent and as Applicable between the
American States. Paragraph A of the Principles states that:

The distance of three miles as the limit of the territorial waters is insufficient, and does not
constitute a rule of general international law...Each State is competent to establish its
territorial waters within reasonable limits, taking into account geographical, geological, and
biological factors, as well as the economic needs of its population, and its security and
defense.

Paragraph C provides that:

Coastal States have, in addition, the right of exclusive exploitation of species closely
related to the coast, the life of the country, or the needs of the coastal population.
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(Both paragraphs are restated in Kunz, 1956, at 847, see section 6.7.3.)

In seeking EFZs, the Latin American countries were chiefly motivated by what they perceived
as the ineffective international protection of whales. Many States then began to claim up to
twelve nautical miles as their EFZs. Neither UNCLOS | nor Il led to the establishment of such,
although there was evidence that several States continued to claim the twelve-mile EFZ. There
was initial resistance by other States but, by 1974, the IC] itself had recognized the legality of
the twelve-mile EFZ.

(1974) IC) 3 (The

The Court said (at [53]) that:

In recent years the question of extending the coastal State’s fisheries jurisdiction has
come to the forefront. The Courtis aware that a number of States has asserted an
extension of fishery limits. The Courtis also aware of present endeavours, pursued
under the auspices of the United Nations, to achieve a third Conference on the Law of
the Sea the further codification and progressive development of this branch of the law,
as itis of various proposals and preparatory documents produced in this framework,
which must be regarded as manifestation of the views and opinions of individual States
and as vehicles of their aspirations...

By the time of UNCLOS llI, the claimed EFZ of twelve nautical miles had dovetailed into the
wider assertion by Latin American States to exercise sovereign rights over all living and non-
living things (hence, not only fish) over a single zone of 200 miles. This was then regarded as
an EEZ.

Article 55 UNCLOS lil provides that:

The exclusive economic zone is an area beyond and adjacent to the territorial sea,
subject to the specific legal regime established in this Part [Part V], under which the rights
and jurisdiction of the coastal State and the rights and freedoms of other States are
governed by the relevant provisions of this Convention.

Article 57 provides that:

—
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The exclusive economic zone shall not extend beyond 200 nautical miles from the
baselines from which the breadth of the territorial sea is measured.

These provisions clearly codified customary law on the EEZ and have been so recognized by
the IC] in several cases.

(p. 230) @ (1985)IC) 13 (The

Libya and Malta disagreed over the interpretation of Article 76 UNCLOS Ill concerning the
‘distance principle’. Although both agreed that the provision related to the EEZ, while Malta
argued that the rules of customary international law apply to EEZs (see [31]), Libya
contested the point (at[32]).

On this point, the Court said (at [34]) that:

Itis in the Court’'s view incontestable that, apart from those provisions, the institution of
the exclusive economic zone, with its rule on entitlement by reason of distance, is
shown by the practice of States to have become part of customary international law.

(1993) IC) 38 (

)

Accepting the Norwegian claim to a 200-mile EFZ, the Court said (at[47]) that:

Regarding the law applicable to the delimitation of the fishery zone, there appears to
be no decision of an international tribunal that has been concerned only with a fishery
zone...the question was raised during the hearings of the relationship of such zones to
the concept of the exclusive economic zone...Whatever that relationship may be, the
Court takes note that the Parties adopt in this respect the same position, in that they
see no objections, for the settlement of the present dispute, to the boundary of the
fishery zones being determined by the law governing the boundary of the exclusive
economic zone, which is customary international law...

Although the Court was uncertain about the relationship between the EFZ and EEZ—
except to affirm that the acceptance of the 200 nautical mile EEZ applies also to EFZs—it
was categorical about the nature of the relationship between the EEZ and the continental
shelf.
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(1985) IC) 13 (The

The Court said (at [33]) that:

As the 1982 Convention demonstrates, the two institutions—continental shelf and
exclusive economic zone—are linked together in modern law. Since the rights enjoyed
by a State over its continental shelf would also be possessed by it over the sea-bed
and subsoil of any exclusive economic zone which it might proclaim, one of the
relevant circumstances to be taken into account for the delimitation of the continental
shelf of a State is the legally permissible extent of the exclusive economic zone
appertaining to that same State. This does not mean that the concept of the continental
shelf had been absorbed by that of the exclusive economic zone; it does however
signify that greater importance must be attributed to elements, such as
distance from coast, which are common to both concepts.

Also (at[34]) the Court further noted that:

Although the institution of the continental shelf and the exclusive economic zone are
different and distinct, the rights which the exclusive economic zone entails over the
sea-bed of the zone are defined by reference to the regime laid down for the
continental shelf. Although there can be a continental shelf where there is no
exclusive economic zone, there cannot be an exclusive economic zone without a
corresponding continental shelf.

Key points

* The exclusive economic zone (EEZ) developed from the exclusive fishing zone (EFZ)
in order to mitigate the unsustainable manner in which whaling was being carried out by
several States.

* The EEZ crystallized from the EFZ and was directly legislated upon by UNCLOS.
However, UNCLOS Il does not mention the EFZ.

e The EEZ is today a single zone of 200 miles, which includes the continental shelf,
although the latter does not have to include an EEZ.

e The EEZ exists under customary international law.
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6.7.5 The ‘high seas’ and their particular problems

The high seas are open to all States and are widely regarded as the common heritage of
mankind. This means that no State can exercise jurisdiction over the high seas and any claim
of sovereignty over the high seas is invalid (Article 89 UNCLOS lil).

As noted by Joseph Kunz (1956, see section 6.7.3), at 828:

The principle of the freedom of the High Seas is today a fully valid fundamental rule jus
cogentis. The High Seas—res omnium communis, not res nullius —cannot in whole or in
part be under the sovereignty of any state or group of states.

As we have observed earlier, the extension to the territorial sea and the establishment of the
various exclusive resource zones by coastal States have a direct impact on the high seas: the
wider a State’s territorial sea and resource zones, the narrower the high seas.

Article 87(1) UNCLOS lil lists the freedoms of the high seas as the freedoms of navigation, of
overflight, to lay submarine cables and pipelines, to construct artificial islands and other
installations permitted under international law, and of fishing. In general, the high seas are to
be used only for peaceful purposes (Article 88), although what constitutes ‘peaceful purposes’
is not defined. However, during the 1982 conference (see Official Records, 67th Plenary
Meeting, 1976, p. 56, para. 2), the representative of Ecuador expressed the view held by many
developing countries that:

the use of the ocean space for peaceful purposes, must mean complete demilitarization
and the exclusion from it of all military activities.

This view is opposed to the one expressed by—and since the conference, the practice of—
most Western nations. At the conference (Official Records, above, p. 62, para. 81), the USA
stated that:

The term ‘peaceful purpose’ did not, of course, preclude military activities generally.
The United States had consistently held that the conduct of military activities for
peaceful purposes was in full accord with the Charter of the United Nations and the
principle of international law. Any specific limitation on military activities would require
the negotiation of a detailed arms control agreement.

This position has been endorsed by a 2005 United Nations Secretary-General Report (UN Doc.
A/40/535, 40 GAOR), at para. 178, which states that:

Military activities which are consistent with the principles of international law embodied in
the Charter of the United Nations, in particular, with Article 2, paragraph 4, and Article
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51, are not prohibited by the Convention on the Law of the Sea...[and that] in the
exercise of the right of collective self-defense it is clear that parties to [collective]
security arrangements may use force upon the High Seas, within the limits prescribed by
international law, to protect their armed forces, public vessels or aircraft.

Similarly, the UK regards the testing of rockets and weapons as compatible with Article 88 (see
(1978) 49 BYBIL 397).

6.7.6 Jurisdiction on the high seas

The fact that the high seas are open to all States poses two major problems: it raises concerns
about the jurisdiction over ships duly registered in one State, but which commit crimes against
ships of another State, or within another State’s territorial waters; and it raises concerns over
how to police the high seas against inimical activities by ocean thieves (pirates), drug
traffickers, those engaged in slavery, those using the high seas to traffic weapons of mass
destruction, and so on.

With regard to the status of ships travelling on the high seas, Article 94(1) UNCLOS Il provides
that:

Every State shall effectively exercise its jurisdiction and control in administrative, technical
and social matters over ships flying its flag.

The nationality of ships is governed by rigorous principles of international law, such as the
existence of a ‘genuine link’ between the ship and the State in which it is registered. The
reality, however, is that this provision is often difficult to enforce. The ‘flag of convenience’
syndrome—the practice whereby ships register under the laws of States of their choice, rather
than those with which they are genuinely linked—makes the application of the international law
criterion of ‘genuine link’ almost impossible to achieve. Ships flying ‘flags of convenience’
seldom, if ever, berth at the ports of their registered States, hence making it impossible for the
latter to enforce its law against them for crimes committed on the high seas, where they desire
to so prosecute (which is not always the case).

The fact that not many States are keen to enforce their jurisdiction against ships
registered under their laws led to UNCLOS lll providing for several exceptions to the rule that
only the State of registration of a ship has jurisdiction over it. Thus there are instances in which
international law permits other States and, in fact, international organizations to enforce
international law on the high seas.

6.7.7 The high seas and international security

Article 110(1) UNCLOS Il states that:

I ———
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1. Except where acts of interference derive from powers conferred by treaty, a
warship which encounters on the High Seas a foreign ship, other than a ship entitled
to complete immunity in accordance with articles 95 and 96, is not justified in
boarding it unless there is reasonable ground for suspecting that:

(a) ship is engaged in piracy;

(b) the ship is engaged in the slave trade;

(c) the ship is engaged in unauthorized broadcasting and the flag State of the

warship has jurisdiction under article 109;

(d) ship is without nationality; or

(e) flying a foreign flag or refusing to show its flag, the ship is, in reality, of the

same nationality as the warship.

Piracy is the oldest crime in international law, and is subject to universal jurisdiction, meaning
that any State can prosecute those involved in acts of piracy regardless of the nationality of

the criminals or where the crime is committed. Unfortunately, the definition of ‘piracy’ adopted
in Article 101(a) UNCLOS lll is rather limited, because it concerns only:

any illegal acts of violence or detention, or any act of depredation, committed for private
ends by the crew or the passengers of a private ship or a private aircraft.

Similarly, slavery, which is now commonly regarded as one of the most abhorrent international
law crimes and is arguably jus cogens, is included in the crimes that attract the right to visita
foreign ship on the high seas. However, UNCLOS Il does not empower the arrest of ships
suspected of engaging in slavery; rather, the obligation imposed on States, by virtue of Article
99, is to:

take effective measures to prevent and punish the transport of slaves in ships authorized
to fly its flag and to prevent the unlawful use of its flag for that purpose. Any slave taking
refuge on board any ship, whatever its flag, shall ipso facto be free.

This is, indeed, a puzzling provision. It would have been thought that, considering the
explosion in human trafficking, especially of women and children, UNCLOS Il would incorporate
a more robust regime against slavery than at present. Clearly, insofar as a State, the ship of
which is on the high seas at the same time as a slave-trafficking ship, is not itself involved in
the activity and the other ship is not registered under its laws, then that State does not have
any obligation under UNCLOS lil to arrest, or even disturb, the passage of the other ship.

However, if a slave is lucky enough to escape from the slave-trading ship and seek
refuge on the State’s ship, that slave shall by that very act be free. In plain language, it can be
argued that UNCLOS Il recognizes, but does not prohibit, the slave trade.
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Conclusion

The law and principles concerning territory in international law are both well established
and dynamic. Territory is important to States and is by far the greatest area over which a
State can confirm its sovereignty. The methods for acquiring territories have much altered,
as indeed have the various perceptions of the basis for occupying territory in international
law. Whether one refers to ‘territory’ in terms of land mass or the sea, the same principle
of sovereignty applies to both, although the law of the sea attracts much more technical
regulation than land, apparently for reasons of the nature of the subject matter. The IC], as
well as arbitral tribunals, plays a considerable role in resolving disputes among States over
territory—and, indeed, a great number of the disputes adjudicated by the Court or other
tribunals arise as a result of one form of issue focusing on territory or another, since
sovereignty, the greatest preserve of the State in international law, is usually tied to
territory. But beyond this role, the Court also engages in law-making in its handling of
territorial disputes between States. As we have seen, as a convention born of a
conference, UNCLOS Il attempts to regulate virtually all aspects of the international law of
the sea, but unfortunately misses the opportunity to stamp its authority on such appalling
crimes as slavery.

Questions

Self-test questions

1 What do you understand by the term ‘territory’ in international law?

2 What elements comprise a State’s territory?

3 Explain the ‘cannon rule’.

4 Define ‘territorial water’.

5 What do you understand by the phrase ‘intertemporal law’?

6 Explain ‘acquisition by prescription’.

7 What are the ‘continental shelf’, an ‘exclusive economic zone’, and the ‘high
seas’?

8 What are the forms of acquisition of territory in international law?

Discussion questions

’

1 ‘A State that first physically occupies a territory retains sovereignty over it forever.
To what extent is this statement true of the acquisition of territory in international law?
2 ‘Terra nullius is no-man’s-land. It is a wasteland that is not occupied by any
human, or which is occupied by tribes of barbarians and savages, and, as such, itis
open for occupation by the first civilized State to arrive on the scene.’ Discuss.

3 ‘Judicial determination of what constitutes effectivities for the purpose of
ascertaining the validity of territorial sovereignty is a precise and succinct exercise.’
Discuss.

4 ‘The breadth of the territorial sea is the sole problem that undermined the work of
the Territorial Waters Commission during the 1930 Conference on the Codification of
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International Law.” Discuss.

5 To what extent did UNCLOS | and Il contribute to the development of the law of the
sea?

6 What are the high and low points of UNCLOS IlI?

Assessment question

‘The State that is the first to occupy a territory physically retains sovereignty and control
over that territory at all times, regardless of what it does thereafter and of whether it takes
any further measure in respect of the territory. Once a State has proclaimed its
sovereignty over a territory, such sovereignty cannot be assailed by any other State
under any circumstances.’

Critically analyse this statement, with reference to the acquisition of territory under
international law.

Key cas